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INTRODUCTION AND PURPOSE OF THE NINETEENTH REPORT

1. Pursuant to the Order of the Ontario Superior Court of Justice (Commercial List) (the
“Court”) dated January 22, 2015 (the “Appointment Order”), Collins Barrow Toronto
Limited was appointed Construction Lien Act (Ontario) trustee (the “Trustee”) with
respect to certain lands and premises owned by 144 Park Ltd. (“144 Park”) and known
municipally as 142, 144 and 148 Park Street and 21 Allen Street West, Waterloo, Ontario,
and legally described in Schedule “A” to the Appointment Order (the “Property”).

2. The purpose of this nineteenth report of the Trustee (the “Nineteenth Report”) is to:

a) provide the Court with information on a statement of claim issued by the Trustee’s
insurer against various parties in relation to a flooding incident that occurred in
March 2015;

b) provide the Court with an update on the progress of the conciliation inspection
process undertaken by Tarion Warranty Corporation (“Tarion™) with regard to
common element deficiencies claimed by Waterloo Standard Condominium

Corporation 591 (the “Condominium Corporation”);
c) request that the Court grant orders:

i. vesting the right, title and interest of 144 Park in residential condominium
unit known as suite 1707 (“Unit 1707”), parking unit known as unit 39,
level 1, and storage unit known as unit 33, level 2, in and to Brett Garry
Beswetherick (the “Unit 1707 Purchaser™), free and clear of all claims and
encumbrances (except for permitted encumbrances) upon delivery of a

Trustee’s certificate to the Unit 1707 Purchaser; and

ii. approving the Nineteenth Report and the activities and conduct of the

Trustee as described herein.



TERMS OF REFERENCE

3. In preparing this Nineteenth Report and making the comments herein, the Trustee has
relied upon unaudited financial information, the books and records of 144 Park and
information received from third-party sources (collectively, the “Information™). Certain
of the information contained in this Nineteenth Report may refer to, or is based on, the
Information. As the Information has been provided by other parties, the Trustee has relied
on the Information and, to the extent possible, reviewed the Information for reasonableness.
However, the Trustee has not audited or otherwise attempted to verify the accuracy or
completeness of the Information in a manner that would wholly or partially comply with
Generally Accepted Assurance Standards pursuant to the CPA Canada Handbook and,
accordingly, the Trustee expresses no opinion or other form of assurance in respect of the

Information.

4. Copies of all documents referred to in this Nineteenth Report that are not attached hereto
as  appendices can be found on the  Trustee’s  website  at
http://www.collinsbarrow.com/en/toronto-ontario/toronto/144-park-1td, along with copies
of all materials served and filed in this proceeding and Court orders and endorsements (with
the exception of 145 vesting orders for sold residential units, parking and storage units, and

the vesting order for the guest suite known as unit 36 on level 3 (the “Guest Suite”)).
5. All references to dollars in this Nineteenth Report are in Canadian currency.

6. Capitalized terms not otherwise defined in the Nineteenth Report are as defined in the

Appointment Order, and in the first eighteen repotts of the Trustee.

BACKGROUND

7. As has been previously reported to the Court, 144 Park was the owner of a 19-storey

residential condominium project containing 148 residential units and the Guest Suite.

8. Pursuant to the Appointment Order, the Trustee was authorized and empowered by the

Court to, among other things:



10.

11.

12.

13.

a) act as receiver and manager of the Property;

b) take possession and control of the Property and any and all proceeds,

receipts and disbursements arising out of or from the Property; and

c) complete the existing agreements of purchase and sale for the pre-sold
residential units and related parking units and storage units that form part of

the Property.

As of the date of the Trustee’s appointment, 144 Park had entered into agreements of
purchase and sale with purchasers (“144 Park Sale Agreements”) for the sale of 129

residential units and parking and storage units to be allocated by 144 Park to the purchasers.

One of the sale transactions was a 144 Park Sale Agreement with a construction lien
claimant, Brody Wall System Ltd., dated December 5, 2014 with respect to residential unit
known as suite 1503, which was terminated by the Trustee on May 4, 2015 in accordance
with the Order of The Honourable Mr. Justice McEwen dated April 29, 2015.

As a result, there were 128 units that were the subject of 144 Park Sale Agreements, and u

20 unsold units (collectively, the “Unsold Units”).

The Appointment Order did not authorize or empower the Trustee to market or sell the

Unsold Units.

Pursuant to the Order of The Honourable Mr. Justice Newbould dated August 5, 2015 (the
“August 5t Order”), the Trustee was authorized by the Court to retain and engage Mint
Realty to market any of the Unsold Units on the terms and conditions of the Mint Realty
Proposal (as defined in the Third Report of the Trustee dated July 30, 2015) and to sell,
convey, or transfer the Unsold Units or any part or parts thereof without the approval of
the Court if the purchase price is within 95% of the listing price for the residential unit or
the Trustee has obtained the written consent of the first mortgagee of the Property or its

assignee.



14.

As at the date of this Nineteenth Report, the Trustee has closed transactions in respect of
145 residential units along with 146 parking units and 146 storage units and the Guest

Suite.

STATEMENT OF CLAIM

13.

16.

17.

As set out in the Trustee’s First Report dated April 17, 2015 (the “First Report”), on the
evening of Friday, March 20, 2015, the Trustee was advised by personnel on site at the
Property that a ball valve (the “Ball Valve”) in residential condominium unit known as
suite 502 (“Unit 502”) had failed. The Ball Valve was attached to the building’s heating,
ventilation and air conditioning (“HVAC”) system. The HVAC system at 144 Park is a
closed loop system that runs on an ethylene-glycol mixture. Unit 502, at the time, was an
unoccupied unit and as a result of the Ball Valve failure, the ethylene-glycol mixture from
the HVAC system flooded the unit and damaged Unit 502 and various adjacent units and
common areas. A copy of the First Report, without appendices, is attached hereto as

Appendix “A”.

As further set out in the First Report, although the Trustee immediately contacted the
HVAC installer, Nelco Mechanical Ltd. (“Nelco™), to repair or replace the Ball Valve, and
called an emergency services provider, IBX Services, to clean up and dry out the affected
areas, extensive damage had already occurred. The Trustee notified its insurer,
Northbridge Insurance (“Northbridge”) and on March 24, 2015, Northbridge, the Trustee
and Northbridge’s contractor, Strone Restoration Services (“Strone™), attended at the

Property to view the damage.

Strone was engaged by Northbridge to rectify the damage and Strone did so over the course
of the following approximately 90-120 days. The Trustee was requested by Northbridge
to subrogate to Northbridge any claim the Trustee had against parties associated with the
flooding incident and damages therefrom, which the Trustee agreed to. The cost to repair
the damage that occurred totaled approximately $240,000, which Northbridgé paid for, less
a $50,000 deductible paid by the Trustee.



18.

19.

20.

21.

22.

As set out in the Trustee’s Second Report dated June 23, 2015 (the “Second Report”),
Northbridge engaged an engineer, Robert G. McEwen & Associates Ltd. (“McEwen”) to
prepare a report (the “McEwen Report™) and conduct a metallurgical analysis on the Ball
Valve. The result of the metallurgical analysis was that the Ball Valve did not meet North
American standards and failed as a result of significant dezincification of the Ball Valve.

A copy of the Second Report, without appendices, is attached hereto as Appendix “B”.

After completion of McEwen’s testing and reporting, Northbridge sought to recover the
amounts it paid to rectify the damage at the Property from the various parties associated
with the manufacture, supply, distribution and installation of the Ball Valve, including
Nelco, HTS Engineering Ltd., Omega Heat Pump Inc., Sigma Convector Enclosure Corp.
and Noble Trade Corporation (collectively, the “Associated Parties”). Northbridge
retained Hughes Amys LLP (“Hughes Amys™) as its legal counsel with regard to this

matter.

Hughes Amys contacted the Associated Parties on behalf of Northbridge with a view to
putting them on notice and moving Northbridge’s claim forward; however, the Associated
Parties refused to acknowledge Northbridge’s claim and requested a copy of the McEwen
Report, which Northbridge refused to release in the event that litigation ensued.

On May 19, 2016, Hughes Amys wrote to the Associated Parties through their insurers
and/or legal counsel and to the property manager of the Property to advise that McEwen
would be arranging a date for testing, pursuant to an examination protocoi, of the Ball
Valve at a third party testing facility by an independent engineer. The purpose of arranging
this testing was to have the Associated Parties and property manager of the Property and
their experts attend at the third party facility to view and obtain the results of the testing by
an independent party of the Ball Valve.

The independent testing of the Ball Valve occurred on September 29, 2016 at Steel Image
Inc. in the presence of experts representing the various parties with an interest in the matter.
This independent testing confirmed McEwen’s results. On January 30, 2017, Hughes

Amys wrote to the Associated Parties to attempt to resolve the matter and advised that if



23,

the matter was not resolved by March 1, 2017, litigation would be commenced by the

Trustee.

A statement of claim in the Trustee’s name against the Associated Parties was issued on
March 16, 2017 and the Trustee has been informed by Hughes Amy that each of the
Associated Parties has been served. The Trustee will update the Court on this matter as it

progresses.

CONCILIATION INSPECTION

24.

25.

26,

27.

As set out in the Trustee’s Sixteenth Report dated February 15, 2017 (the “Sixteenth
Report™), a list of 1,318 common element deficiencies (the “1% Year PATS List™) was
provided to the Trustee and Tarion by the Condominium Corporation on March 24, 2016.
The Trustee has attended to most of the items it considers to be deficiencies warranted by
Tarion (“Warranted Deficiencies) and is of the view that numerous items included by
the Condominium Corporation on the 1% Year PATS List do not represent Warranted

Deficiencies.

As further set out in the Sixteenth Report, on September 26, 2016, Tarion contacted the
Trustee and the Condominium Corporation to advise that it would be conducting a
conciliation process, which included attending on-site to inspect claimed deficiencies and
jssuing a warranty assessment report (the “Assessment Report”) that sets out which items
are and are not warranted by Tarion. A copy of the Sixteenth Report, without appendices,

is attached hereto as Appendix “C”.

Upon Tarion’s issuance of the Assessment Report, the Trustee has the option of rectifying
the Warranted Deficiencies or coming to a monetary settlement with the Condominium

Corporation.

Tarion’s on-site inspections concluded in or about February 2017. Tarion previously
advised that the Assessment Report would be issued in or about March 2017. On April 12,
2017, Tarion advised the Trustee and the Condominium Corporation that it was

experiencing some delays in delivery of the Assessment Report and that it will likely be

6
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28,

29.

30.

31

32.

issued at the end of May 2017. Tarion has not yet issued the Assessment Report, but has
advised that the delay primarily relates to one item on the 1% Year PATS List, which item

is discussed below.,

On the basis that the Ball Valve discussed previously herein failed and resulted in the
flooding incident that occurred on March 20, 2015, the Condominium Corporation has
claimed that all the ball valves in the entire building are deficient and require replacement
because Nelco supplied them all. The Trustee’s view was that there was no evidencé or
documentation setting out that the remaining ball valves in the building are deficient and
Tarion agreed with this position. Tarion advised that the onus to substantiate such a claim

was on the Condominium Corporation and not the Trustee’s to disprove.

With a view to facilitating the Condominium Corporation’s ability to provide such
supporting evidence, the Trustee consented to allow the Condominium Corporation to
remove six ball valves (the “Sample Valves™) from various areas of the building and have

them tested by an independent party.

The Condominium Corporation engaged Pario Engineering & Environmental Sciences
(“Pario”) to test the Sample Valves. Pario issued a report dated February 22, 2017 with
the results of its testing (the “Pario Report”). The Trustee has reviewed the Pario Report
with its general contractor and legal counsel and is of the view that the Pario Report is
inconclusive and does not substantiate the Condominium Corporation’s claim because it

does not state that any of the Sample Valves are deficient in composition or structure.

Tarion has advised that it has engaged an independent party to review the results of the
independent testing of the Ball Valve that occurred on September 29, 2016 in conjunction
with the Pario Report in order to conclude on whether it will warrant the Condominium
Corporation’s claim with regard to this matter. The Trustee understands that Tarion’s
expert is currently reviewing the documentation and findings in relation to the Ball Valve

and the Sample Valves.

On May 25, 2017, the Condominium Corporation sent to the Trustee a second-year
common element deficiency listing consisting of 154 claimed deficiencies (the 2" Year

PATS Listing”). The Trustee’s general contractor is currently in the process of reviewing
7



the 2™ Year PATS Listing with a view to providing comments thereon. The Trustee will

report on 2™ Year PATS Listing as matters develop in this regard.

SALE OF UNIT 1707

33. The Unsold Units included Unit 1707, which is a residential condominium unit,

34,  The Trustee entered into an agreement of purchase and sale with the Unit 1707 Purchaser
dated April 26, 2017 for the sale of Unit 1707, with a parking unit and storage unit to be
allocated by the Trustee.

35.  The listing price for Unit 1v707 was $449,990 and the purchase price is $430,000, which is
slightly higher than 95% of the listing price. As a result, pursuant to the August 5™ Order,
the Trustee has been authorized by the Court to complete this sale transaction. Hdwever,
to do so, the Trustee requires the Court to grant a vesting order for the property to be sold
to the Unit 1707 Purchaser. Attached hereto as Appendix “D” are the parcel registers for

the property subject to this sale transaction.

TRUSTEE’S REQUEST TO THE COURT

36. Based on the foregoing, the Trustee respectfully requests that the Court grant the orders

described in paragraph 2 herein.

All of which is respectfully submitted to this Court as of this 8th day of June, 2017.

COLLINS BARROW TORONTO LIMITED
in its capacity as Court-appointed Trustee of
the Property and not in its personal capacity

Name: Daniel Weisz, CPA, CA, CFF, CIRP, LIT
Title: Senior Vice-President

1 have the authority to bind the corporation

(|
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INTRODUCTION

1. Pursuant to the Order of the Ontario Superior Court of Justice (Comumercial List) (the
“Court”) dated January 22, 2015 (the “Appointment Order”), Collins Barrow Toronto
Limited was appointed Construction Lien Act (Ontario) (“CLA”) trustee (the “Trustee”)
with respect to lands and premises known municipally as 142, 144 and 148 Park Street
and 21 Allen Street West, Waterloo, Ontario, and legally described in Schedule “A” to
the Appointment Order (the “Property”). A copy of the Appointment Order is attached

as Appendix “A”,
2. The Appointment Order authorized the Trustee to, among other things:
a) act as receiver and manager of the Property;

b) take possession and control of the Property and any and all proceeds, receipts and

disbursements arising out of or from the Property;

¢) complete and register the condominium declaration and do whatever else is
necessary in order to cause the registration of the proposed condominium at the

Property; and

d) complete the existing agreements of purchase and sale for the 129 pre-sold

condominium units and related lockers and parking units that form part of the

Property.

3. In addition, pursuant to paragraph 23 of the Appointment Order, the Trustee was
authorized to borrow up to $500,000 (or such greater amount as the Court may further

authorize), and any such borrowings, together with interest and charges thereon, is

Doc#3305920v6



-3-

secured by a fixed and specific charge over the whole of the Property, in priority to all

claims in favour of any person, including conmstruction lien and trust claims, but

subordinate in priority to the Administration Charge.

PURPOSE OF FIRST REPORT

4, The purpose of the first report of the Trustee (the “First Report”) is to:

a) provide to the Court details of the Trustee’s activities since its appointment on

January 22, 2015;

b) request that the Court grant an Order or Orders:

ii.

fii.

iv.

Doc#3306920v6

approving the Trustee’s activities as set out in the First Report;

authorizing the Trustee to terminate or disclaim an agreement of purchase
and sale for a residential unit that was entered into by 144 (as defined
below) with a construction lien claimant prior to the commencement of

this proceeding for no cash consideration;

increasing the amount that the Trustee may borrow from $500,000 to
$750,000 and authorizing and empowering the Trustee to borrow such
funds from MarshallZehr Group Inc. (“MarshallZehr™) on the terms and
subject to the conditions of the commitment letter dated April 2, 2015

between the Trustee and MarshallZehr;

approving an agreement entered into by the Trustee for the transfer of

certain parking spaces to the Property; and
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v. approving a claims process for the submission, review and determination
of all lien claims pursuant to the CLA for the provision of services and
materials prior to January 22, 2015 with respect to the Property, and

establishing a committee to assist the Trustee in the review of the claims.

TERMS OF REFERENCE

5. In preparing this First Report and making the comments herein, the Trustee has relied
upon unaudited financial information, the books and records of 144 Park Ltd. (“144”),
discussions with management and employees of 144 and othef companies within the
MADY Group (“MADY”), and information received from third-patty sources
(collectively, the “Information”). Certain of the information contained in this First
Report may refer to, or is based on, the Information. As the Information has been
provided by 144 or other parties, the Trustee has relied on the .Information and, to the
extent possible, reviewed the Information for reasonableness. However, the Trustee has
not audited or otherwise attempted to verify the accuracy or completeness of the
Information in 2 manner that would wholly or partially comply with Generally Accepted
Assurance Standards pursuant to the CPA Canada Handbook and, accordingly, the

Trustee expresses no opinion or other form of assurance in respect of the Information.

BACKGROUND

6. This proceéding was commenced by way of application by 144, the registered owner of
the Property. The Property was acquired by 144 in September 2011 for the purpose of
developing the lands and constructing a 19 story residential condominium project

containing 149 total units (the “144 Park Project™). 144 is part of the MADY Group, 2

Doci#3305920v8



10.

-5-

diversified real estate development group with commercial and residential business

operations across North America.

The 144 Park Project has been completely constructed and 129 units within it have been
sold to purchasers, with the vast majority of purchasers in interim occupancy and

awaiting final closings.

There remain 20 unsold units in the 144 Park Project consisting of two (2) penthouse
units, 15 apartment style units, and three (3) townhouse units (collectively, the “Unsold
Units”). All work has been completed on the Unsold Units, other than the installation of

flooring, kitchen and bathroom cabinets, and countertops. The remaining work requires

input from purchasers as it involves selecting the materials and finishes to be used.

144 commenced this proceeding as it was insolvent. Over $3.0 million in construction
liens had been registered against the 144 Project, and it was necessary for a trustee to be
appointed to complete the remaining steps to register the condominium declaration,
complete the closing of the 129 pre-sold units, complete the sale of the Unsold Units, and

distribute the sale proceeds pursuant to Court order.

Additional information with respect to the 144 Project can be found in the Affidavit of
Greg Puklicz sworn Januafy 16, 2015, a copy (without exhibits) of which is attached
hereto as Appendix “B”. A copy of the affidavit with exhibits can be found on the
Trustee’s website at: http://www.collinsbarrow.com/en/cbn/restructuring-and-recovery-

engagements/144-park-ltd

Doc#3305020v6



TRUSTEE’S ACTIVITIES TO DATE

11. The Trustee has undertaken the following activities in accordance with the terms of the

Appointment Order since its appointment, with the primary focus being on taking ail

steps necessary to register to condominium plan for the 144 Park Project:

Operational

Doc#3306920v6

a)

b)

c)

d)

g

h)

opened the Trustee’s trust account with Laurentian Bank of Canada;
closed the HST account of 144 and opened the Trustee’s HST account;

caused to be deposited the occupancy cheques for January and February 2015,

and collected and deposited occupancy cheques for March 20135;

coordinated requests for April 2015 occupancy cheques to be sent to the Trustee

by occupants, which have now been deposited;

attended at the offices of Harris Sheaffer LLP, condominium law lawyers for 144,

to discuss matters and coordinate tasks;
attended at and toured the 144 Park Project;

attended to re-establishment and supply of required building services including
concierge, security, snow removal and salting, property cleaning and property

management;
attended to obtaining building insurance and updating insurance coverage;

facilitated required major overdue maintenance of HVAC system, which

primarily involved top-up of the glycol level in the HVAC system;



-7-

j) facilitated required inspection of and repairs to the boiler system as a result of

residents reporting a lack of hot water;

k) attended to amending the Shared Facilities Agreement and Condominium

Declaration;
1) attended to the issue of leakage from windows in various suites;
m) attended to the issue of a leaking pipe in parking garage;

n) attended two meetings with Tarion Warranty Corporation to discuss the status of

the project and a plan to deal with outstanding deficiencies;
o) contacting and engaging contractors to attend to in suite deficiencies;

Building Permit Issues Addressed

p) completed fire stopping;

q) attended to ordering and installation of two PH mechanical room doors;
r) attended to issues with smoke detector protective caps;

s) attended to issue with paint on emergency speakers;

t) attended to installation of missing caps and sleeves on sprinklers and fire safety

system,;

u) attended to fire inspection and backflow inspection;

Doc#3305920v6
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v) arranged for landscape inspection and received approval from the City for same;

an

w) arranged for relocation of a sprinkler head based on direction from the City’s
building inspector. The City’s building inspector has advised that he is satisfied

with all of the items in the building.

City and Region Clearance Conditions

x) held discussions with and coordinated completion of work and execution of a

required declaration with Acoustical Engineer, with respect to garage silencer,

which declaration was required for City and Region clearance;

y) held discussions with the Structural Engineer of record and coordinated execution

of required declaration for City and Region clearance;

z) held discussions with the Architect of record and coordinated execution of

required declaration (to be delivered just prior to registration);
aa) received clearance from City on Plan of Condominium;
bb) received clearance from Region for easements regarding utilities and drainage;

cc) received clearance from Region on electrical services provided by Waterloo North

Hydro;
dd) received clearance from Region on Undertaking regarding Excess Lands;

ee) received clearance from Region regarding Certification Letter;

Doci#3305920v6



-9.
ff) received clearance from Region on Undertaking regarding miscellaneous units;

gg) received approval from the City for an amended Shared Facilities Agreement with

One 55 Mady Ltd. (“One 55”) and Condominium Declaration;
hh) caused to be registered the Shared Facilities Agreement;
if) submitted Region Development Agreement for signing and registration on title;
ij) submitted City Warning Agreement for signing and registration;
kk) submitted Surveyor’s final draft plans to City for approval; and

1I) negotiated with the City for the construction and installation of public art at the

144 Park Project.

12. Based on information received from the City on April 16, 2015, the Trustee understands
that the items set out below are the remaining outstanding items to obtain the City’s
approval for formal registration of the Condominium Plan. The status of such issues is

also set out below:

a) Architect’s Report — Barring any unforeseen issues, the architect should have the

report completed and submitted to the City by the end of next week.

b) Payment of Property Taxes — the City is in the process of generating a statement,

which shall be paid by the Trustee as soon as possible.

¢) Undertaking for Public Art ~ the City is to confirm the revised wording for the

necessary undertaking from the Trustee.

Doc#3305920v6
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d) Low Steady Water Flow ~— the City is looking into the issue of a low steady water

flow running into the building’s sanitary sewer that was recently discovered.

¢) Construction Lien on City Land — the City’s solicitor has indicated that regardless
of clearing all conditions, no formal approval should be provided until the lien is

lifted. This issue is discussed in further detail below.

Flooding at the Property

13. On the evening of March 20, 2015, the Trustee was advised by on-site personnel that a
flooding incident had occurred at the Property, which was the result of a ball valve
breaking in an unoccupied unit on the fifth floor of the 144 Park Project. The ball valve
was connected to a heat pump, which is part of the HVAC system installed in the

Property by Nelco Mechanical Ltd. (“Nelco®).

14, The ball valve break resulted in significant leakage of a mixture of water and glycol, a
chemical used in the HVAC system, accumulating in the unoccupied unit and spreading
to adjacent units on the fifth floor, certain units on the fourth floor, the third floor and in-
suite elevators of two townhouse units and a portion of the third floor parking garage. A
total of six units in the Property, portions of the hallways on the fourth and fifth floors
and the ceiling of third floor parking garage were damaged. The Trustee was advised that

the fire department was on site and was providing direction to on site staff and residents,

15. Upon being advised of the incident, the Trustee immediately directed on site staff to
contact Nelco to attend at the Property to stop the flooding and replace the ball valve in
the fifth floor suite and an emergency restoration services provider to attend to doing

what was necessary to clean up the discharge and commence drying out affected units

Doc#3305920v6
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and common areas. Nelco and IBX Services (“IBX™), an emergency services provider,

attended the same evening to attend to matters.

16. On March 21, 2015, the Trustee notified its insurer (the “Insurer”) of the incident and

advised that an emergency services provider had been called out to attend to clean up and
damages. The Insurer confirmed with the Trustee that all measures taken by the Trustee
were appropriate, that an incident report had been logged and that a representative of the

Insurer would be in contact with the Trustee on March 23, 2015 to discuss the matter.

17. On March 24, 2015, the Trustee attended at 144 Park with two representatives of the

18.

Insurer and the Insurer’s emergency services provider, Strone Restoration Services
(“Strone”™) to view the damages and determine how to best proceed. The Insurer advised
that it wished to continue emergency and restoration services with Strone rather than
IBX, which the Trustee consented to. The Trustee toured the ‘affected areas with the
Insurer, Strone and on-site staff, Strone advised that it would take approximately 6-8
weeks to deal with the emergency work and restore the suites and common areas of the
Property to the state they were in prior to the flooding incident. The insurer advised that
under the building insurance policy, the Trustee’s deductible would be $50,000 and that
the Insurer may require that the deductible be paid immediately. The Insurer has not yet

advised the Trustee to pay the deductible.

Since that time, Strone has been working diligently to attend to remedying the damage
that occurred as a result of the flood. The Insurer re-attended at the Property during the

week of April 6-10, 2015 to view the work Strone had completed to date and obtain a

Doc#3305920v6
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detailed understanding of the remaining work to be done. The Insurer has advised that

restoration of the affected areas is progressing as expected.

Occupancy Fees

19. Occupancy fees from various residents continue to be outstanding for certain months.
These residents have informed the Trustee that they are of the view that they do not need

to pay occupancy fees as a result of their dissatisfaction with the following:

a) the fact that registration of the condominium plan has not yet occurred and that
the period of time that has elapsed from the time initial occupancy was provided

has been excessive;

b) the delay in rectifying in-suite deficiencies. The Trustee has engaged a number of

trades and they are currently working through rectifying in-suite deficiencies; and

¢) the delay in recﬁfying common area deficiencies. The Trustee will attend to

common area deficiencies after registration.

20. The Trustee continues to pay for utilities and other services required to appropriately
maintain the property with occupancy fees that have been paid and from funds borrowed
by the Trustee. The Trustee intends to recoup the unpaid occupancy fees upon closing of

the units.

TERMINATION OR DISCLAIMER OF AGREEMENT FOR UNIT 1503

21. Pursuant to an agreement of purchase and sale dated December 5, 2014 (the “1503

APS™), Brody Wall System Ltd. (“Brody”) agreed to purchase Unit 1503 (“Unit 1503”)
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23.

24,

25.

26.

-13 -

in the 144 Park Project from 144. The 1503 APS lists a purchase price of $324,000. A

copy of the 1503 APS with all schedules and amendments is attached as Appendix “C”,

Schedule “X” to the 1503 APS provides that the consideration for the purchase of Unit
1503 is the partial satisfaction the indebtedness of 144 and other MADY entities to Brody
in the amount of $324,000. As a result, no cash consideration is contemplated in the

1503 APS.

Brody is a construction contractor that performed work on the 144 Park Project and other
MADY projects. According to the books and records of 144, Brody is owed $32,532.50.
Brody registered a construction lien against the Property on January 21, 2015 in the

amount of $113,327.50, a copy of which is attached as Appendix “D”,

The 1503 APS was entered into less than sixty (60) days prior to the appointment of the

Trustee and at a time when 144 was insolvent.

In the Trustee’s view, the sale of Unit 1503 to Brody pursuant to the 1503 APS, if
completed, would result in Brody obtaining an unjust preference over other creditors of
144, As a result the Trustee is seeking the Court’s authorization to terminate or disclaim

the 1503 APS.

In the event that the Court authorizes the Trustee to terminate or disclaim the 1503 APS,
the Trustee intends to market Unit 1503 for sale in order to realize the maximum value

for all stakeholders.
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PARKING AGREEMENT

27. As noted above, 144 acquired the Property in September 2011. Another company in the
MADY Group, One 55, acquired the lands adjacent to the Property and municipally

known as 155 Caroline Street South, Waterloo (the “155 Caroline Lands”) in May 2011.

28. One 55 was to construct a 19 story residential condominium tower on the 155 Caroline
Lands containing 178 residential units (“155 Uptown Waterloo Project”). It was
intended that the 155 Uptown Waterloo Project would constitute a second phase to the

144 Park Project, and the two projects would share certain facilities, including parking.

29. One 55 has pre-sold 83 units in the 155 Uptown Waterloo Project. Because of the
MADY Group’s financial difficulties, no construction work has been commenced on the

155 Caroline Lands.

30. With respect to parking, there are presently 149 parking units located at the 144 Park
Project, which was originally comprised of 132 parking units for residents of 144 Park
and 17 visitor parking spaces. It was originally contemplated that certain unit owners in
the 144 Park Project would be allocated permanent parking units in the 155 Uptown

Waterloo Project.

31. The 17 visitor patking spaces in the 144 Park Project were eventually converted to
parking units, and 144 has agreed to sell these units to purchasers of the 129 pre-sold

residential units.

Doc#3305920v6
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32. To date, 144 has agreed to sell a total of 156 parking units to the purchasers of the 129
pre-sold residential units. As a result, 144 has sold 7 more parking units to the purchasers

of the 129 pre-sold residential units than are currently available at the 144 Park Project.

33. The Unsold Units will also require a number of parking units in order for them to be
effectively marketed for sale. Some of the Unsold Units are penthouse units and larger
suites, which will likely each require two parking units. The Trustee, in consultation with
Charles Mady, the President of 144, has determined that a total of 28 parking units are

required for the Unsold Units.
34, Therefore, the 144 Park Project currently requires an additional 35 parking units.

35. Following numerous discussions between One 55 and the Trustee, the parties have
agreed, pursuant to an agreement dated April 17, 2015, a copy of which is attached as
Appendix “E” (the “Parking Agreement™) and is subject to the approval 6f the Court,
that One 55 will transfer, when constructed, 35 parking units to 144 for consideration of

$250,000 (inclusive of HST).

36. The acquisition of the additional parking units is necessary in order for the Trustee to

market and complete the sales of the Unsold Units.

37.If the Court approves the agreement with One 55, the Trustee intends to register the
agreement on title to the 155 Caroline Lands, so that any purchaser of the 155 Caroline
Lands will be required to take title to the lands subject to the agreement and will be

bound by its terms.
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TURNER ARCHITECTS

38. The Trustee has been informed by representatives of the Corporation of the City of

Waterloo (the “City”) that a construction lien has been registered against lands owned by
the City adjacent to the Property and the 155 Caroline Lands by Turner Fleischer
Architects (“Turner Architects”). Based on Turner Architects’ construction lien, the
Trustee understands that Turner Architects provided architectural services to One 55. A

copy of Turner’s construction lien is attached hereto as Appendix “F”.

39. As noted above, the Trustee has been focused since its appointment on completing the

40,

necessary steps for registraﬁon of the condominium plan for the 144 Park Project in order
to close the 129 pre-sold units. Although the work completed by Turner Architects had
nothing to do with the 144 Park Project, the City has taken the position that the Trustee
must have the lien removed from the City lands before it is prepared to finally approve

the condominium plan for the 144 Park Project..

If the Parking Agreement is approved by the Court, the Trustee and One 55 have agreed
that the funds One 55 will receive will be used in part to bond off the Turner Architects
construction lien registered against the City lands. This will allow for the final steps for
the registration of the condominium plan to be completed, which is to the benefit of all of

144’s stakeholders.

TRUSTEE BORROWINGS

41,

In accordance with the authority granted to it under the Appointment Order, to date the

Trustee has borrowed $500,000 from MarshallZehr pursuant to the commitment letter

Doc#3305920v6
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dated April 2, 2015 (the “Commitment Letter™), a copy of which is attached hereto as

Appendix “G”,

42, So that the Trustee may complete the agreement with One 55 with respect to the parking
units, it requires additional financing. As a result, the Trustee is requesting that the Court
increase the borrowings available to the Trustee under the Appointment Order from
$500,000 to $750,000, and approve the Trustee borrowing such funds from MarshallZehr

on the same terms of the Commitment Letter,
43, As set out in the Commitment Letter;
a) the purpose of the facility is to fund the costs of this proceeding;

b) the term of the facility is the earliest of demand and 3 months from the date of the

initial advance;

c¢) the annual rate of interest is 12% calculated on the .daily outstanding balance of
the facility and compounded monthly, not in advance and with no deemed

reinvestment of monthly payments; and

d) a facility fee of 5% ($37,500) shall be payable to MarshallZehr (the “Facility

Fee™).

CONSTRUCTION LIEN CLAIM PROCESS AND VETTING COMMITTEE

44. As noted above, 144 sought the appointment of the Trustee to take all necessary steps to
register the condominium plan and complete the sale of the 129 pre-sold units. In the

event that the relief sought by the Trustee on this motion is granted by the Court, the
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53



-3y

-18-

Trustee expects for the condominium plan to be registered in May 2015 and the sale of

the 129 pre-sold units to close in early June 2015.

45. As set out in paragraph 5 of the Appointment Order, the Trustee, as soon as practical
foliowing the sale of at least 65 of the 129 pre-sold units, is required to bring a motion for

interim distribution of the net proceeds.

46. As noted above, at the time 144 commenced these proceedings there were approximately
$3.0 million in construction liens registered against the Property. The Trustee has been
informed by its counsel that, as of March 30, 2015, 21 lien claimants had registered
construction liens against the Property in a total aggregate amount of approximately

$4.33 million.

47. As a result of the existence of the construction liens, and the need for all coﬁstruction
liens against the Property to be asserted so that the Trustee can make a recommendation
to the Court as to the parties entitled to the net sale proceeds; it is necessary, in the
Trustee’s view, to establish a claims process for the submission, review and
determination of all CLA lien claims for the provision of services and materials prior to
January 22, 2015 with respect to the Property, and that this process be the exclusive

process by which all construction lien claims and their priority are determined.

48. The Trustee is proposing the following construction lien claim process be approved by

the Court:
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b)

c)

d)
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a claims bar date of May 15, 2015 be established, by which date all lien claimants
must provide to the Trustee specified documentation with respect to their claims,

otherwise their claims are forever barred and extinguished;

counsel for three construction lien claimants, along with counsel to Laurentian
Bank of Canada as first mortgagee (or its assignee or successor) and counsel to
the Trustee, be appointed as a committee (the “Vetting Committee”) to, in
consultation with and subject to the supervision of the Trustee, administer the
claim process, including the review, determination, acceptance, revision,

disallowance and/or settlement of any claim;

the Vetting Committee shall, if it reaches a consensus with respect to a claim,
recommend to the Trustee to accept, revise and/or disallow a claim by delivering
a notice of determination to the claimant including the reasons for such

determination;

any determination or disposition by the Trustee, based on a recommendation
made by the Vetting Committee, shall have the same force and effect as if made

by a court of competent jurisdiction pursuant to the CL4;

a claimant may appeal the revision and/or disallowance of its claims as set out in
a notice of determination by delivering a dispute notice to the Trustee within 10
days of delivery of the notice of determination from the Trustee. Any claimant
who does not deliver a dispute notice within 10 days of delivery of the notice of

determination with respect to its claim shall be deemed to have accepted the

(D]
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determination as set out in the notice of determination, which shall be final and

binding; and

f) any appeal of a notice of determination as set out in a dispute notice for which the
Vetting Committee and the Trustee cannot reach a consensus with the claimant,
shall either be referred to a claims officer to be appointed by further order of the
Court in recommendation by the Vetting Committee and the Trustee, or be heard
by the Court. Any appeal hearing before the claims officer shall be conducted as
a hearing de novo and any appeal of any decision of the claims ofﬁcer shall be

heard by this Court on a timetable approved by this Court.

49, The Trustee is of the view that the construction lien claim process and the establishment
of the Vetting Committee will allow for a timely and cost effective adjudication of the
claims of the construction lien claimants, and is in the best interest of all of 144’s

stakeholders.

TRUSTEE’S REQUEST TO THE COURT

50. Based on the foregoing, the Trustee respectfully requests that the Court issue an Order:

a) approving the First Report and the Trustee’s conduct and activities for the period

from January 22, 2015 to April 16, 2015 as described therein;
b) authorizing the Trustee to terminate or disclaim the 1503 APS;

¢) approving the increase of the Trustee’s borrowings amount from $500,000 to
$750,000 and approving the MarshallZehr Commitment Letter and payment of

the Facility Fee;
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d) authorizing the Trustee to enter into the Parking Agreement with One 55; and

e) approving the Construction Lien Claims Process and the establishment of the

Vetting Committee.
All of which is respectfully submitted to this Court as of this 17" day of April, 2015,

COLLINS BARROW TORONTO LIMITED,
in its capa01ty as Co' prappointed Trustee of
: il 1ts personal capacity

Name; ”Iéxy/én . Tannenbaum, FCPA, FCA, FCIRP
Title: President

I have the authority to bind the corporation
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Court File No, CV15-10843-00CL

~ ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE CONSTRUCTION LIEN ACT,

R.$.0. 1990, ¢. C.30, AS AMENDED

ANDIN THE MATTER OF AN APPLICATION MADE BY 144 PARK L'TD.
FOR THE APPOIN TMENT OF A TRUSTEE UNDER. SECTION 68(1) OF THE
CONSTRUCTION LIEN ACT, R.S.0.1990, ¢. C.30, AS AMENDED

SECOND REPORT OF THE TRUSTEE

June 23,2015
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JINTRODUCTION AND PURPOSE OF THE SECOND REPORT

1. Pursuant to the Order of the Ontario Superior Court of Justice (Commercial List) (the

“Court?ﬁ dated ;T,aliuarya 22, 2015 (the “Appointment Order”), Collins Barrow Toronto
Limited was appointed Construction Lien Act (Ontario) tristee (the “Trustee”) with
respect to lands and premises known municipally as 142, 144 and 148 Park Street-and 21
Alleny Sfreet West, Waterloo, Ontario, and legally described in Schedule “A™ to the

Appointment Order (the “Property”). A copy of the Appointment Order is attached

hereto and marked as Appendix “A”. Copies of the two parcel registers that constituted

the Property as of June 14, ,‘2“01"5 are collectively attached hereto and marked as

Appendix “B”.
2. The purpose of the second report of the Trustee (the “Second Report”) is to:

(a)  report to the Couit on the Tiustee’s activities since April 17, 2015, being the date

of the Trustee’s last report to the Court;
(b)  request that the Court grant-an Order:

() authorizing the Trustee, for an on behalf of 144 Park Ltd, (“144), to

appoint Bryan ‘A. Tannenbaum, Daniel R. Weisz, and Arif N, Dhanani

(collectively, the “Directors: and Ofﬁcers”) of Collins Barrow Toronto

Limited as directors and officers of the Condominium Corporation (as

defined below) in accordance with s; 42(1) of the Condominium Act

(Ontario) (the “CA”),

DOCA#3366196VS



(i)

(iii)

@iv)

S

indemnifying the Directors and Officers against any ‘and all obligations

anid labilities that they may incur as directors and officers of the
Condominium Corporation, except to the extent that the obligation or
liability was incurred as & result of the director's or officer’s gross

negligence or wilful misconduct;

directing that the Administration Charge (as defined below) stand as

security for the indemnity granted tothe Directors and Officers; and

approving a form of vesting order to be used by the Trustee to complete
the sale of 95 pre-sold residential wmits and related parking units and
storage units and authorizing and ditecting the Registrar of the Ontario

‘Superior Court of Justice (Commercial List) to sign, issue and enter each

vesting order as completed by Chaitons LLP upon delivery of a Trustee

certificate confirming the name(s) of the purchaser(s) and the legal

‘description of the property as set outin each vesting order.

TERMS OF REFERENCE

3. In preparing this Second Report and making the comments herein, the Trustee has relied

upon unaudited financial information, the books and records of 144, discussions with

management and employees of 144 and other companies within the MADY Group

(“MADY*), and information reveived from third-patty sources (collectively, the

“Information”). Certain of the information contained in this Second Report may refer

to, ot is based on, the Information. As the Information has been provided by 144 or other

parties, the Trustee has relied on the Information and, to the extent pos'silile’, reviewed the
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‘%iﬁfbmiﬁhp ‘fQif reasonableness. However, the Trustee has not ’audited ‘or otlierwise

attempted to verify the acouracy or completeness of the: Information in a manner that
would wholly or partially comply with Generally Accepted Assurance Standards pursuant
to the CPA Canada Handbook and, acc()rdingiy; the Trustee expresses 1o opinion or

other form of assurance in respect of the Information,

4,

This proceeding was commenced by way of application brought by 144, the registered
owner of the Property: A copy of the Affidavit of Greg Puklicz sworn January 16, 2015

‘(the “Puklicz Affidavit”); without exhibits, with respect to the appli’(:aﬁo’nis attached

hereto and marked as Appendix “C» A complete copy of 144’s Application Record can

be found on the Trustee’s website at:

http/fwww.collinsbarrow.com/en/cbn/restructuring-and-recovery-engagements/144-park-

Itd

The Property was ,acq”uir;d: by 144 in September 2011 for the purpose of developing and

:consfcrucﬁng,a 19 story residential condominium project containing 149 residential units

(the “144 Park Project”).

144 is part of the MADY GrOUp, a diversified real estate development group with

commercial and residential business operations across North America.
Atithe time of the commencerent of this proceeding:

(a)  144-was insolvent;

Dock3368196VE -
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the 144 Park Project had been completely constructed but the condominivm

declatation had yet to be finalized and registered;

129 residential units had been sold to purchasers, with the vast majority of

‘purchasers ininterim ocoupancy and awaiting final closings;

there were approximately 20 unsold residential units that all work had been

‘cabinets, and COﬂntcrfops? which ate typically cbmpl&ed”With purchaser input;

over $3.0 million in construction liens had been registered against the 144 Park

Project; and

it was necessary for a trustee to be appointed 10 complete the remaining steps to
register the condominium declaration, complete the closing of the pre-sold
residential wnits, complete the sale of the 'unsdld residential units, and distribute

the net sale proceeds pursuant to Courtorder.”

8. Parsuant to the Appointment Order, the Trustee was authorized and empowered to,

among other ‘thihgs:

(2)

®).

act as receiver and manager of the Property;

take possession and control of the Property and any and il proceeds, teceipts and

disbursements arising out of or from the Property; and

' In accordance with a request made by construction lien claimants at the hearing of 144°s application, the
‘Appointment Order does not authorize of empower the Trustee.to market the unsold units.
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11,

12.

3 5_

(e} complele the existing agreements of purchase and sale for the pre-sold residential

units and related parking units and storage units that form part of the Property.

The Appointment Order also provided that the Trustee, its counsel, and counsel to 144

were granted a-charge-over th;vP'rope,r'ty’ (the “Administration Charge”) as security for

payment of their respective fees and disbursements,

Additionally, the Court authorized and empowered the Trustee to complete and register
the condominium declaration-and do whatever else was necessary in order to cause. the

registration of the proposed condominium at the Property. The steps necessary to

“complete the registration of theé condominium were set ont in ScliedU’le“st’ of ‘the

Appointmient Order.

The Trustee filed its first report to the Court dated April 17, 2015 (the “First Report”) in

connection with the Trustee’s motion that was heard on April 23, 2015. A copy of the

First Report, without appcndice‘s, is attached hereto and marked as Appendix “D”. A

complete copy of the First Report can be found on the Trustee’s website:

As set out in the First Report, the Trustee reported to the Coutt on its activities since the

date ofits appointment, and requested that the Court approve its conduct and activities as

set out in the First Report:; The Trustee also sought orders from: the Court;

(@  authorizing it to terminate or disclaim an agreement for purchase and sale for a
residential unit that was entered into with a lien claimant for no cash

consideration;

- DOGH336818BVS:
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13.

14,

15.

16.

L7

(6)  approving the inorease of its borrowings amount from $500,000 to $750,000 and

approving the related commitment letter and payment of a facility fee thereunder;

(C) 'autliéiriziﬁg it 'to enter into an agreement related to parking for the 144 Park

Project; and

(@  approving a construction lien claims process.

Pursuant fo the Order of My, Justice Wilton-Siegel dated April 23, 2015, the Court

approved the Trustees conduct and activities as set out in the First Report, and approved
a commitment letter and authorized the Trustee to borrow and perform its obligations
theteunder. A copy of the Order dated April 23, 2015 is attached hereto and marked as

Appendix “E7..

Justice Wilton-Sisgel also granted an Ordet (re Construction Lien Claims Process) dated

April 23, 2015, a copy-of which is attached hereto and marked as Appendix “E”. ‘With
respect to the two Orders, Justice Wilton-Siegel issued a hand-written Endorsement, a

copy of which is attached hereto and marked as Appendix “G”.

As referenced in the Endorsement, the matters relating to the approval of the parking

agreement and the termination. or disclaimer of the agreement of purchase and sale for a.

residential unit were-adjourned to April 30, 2015,

The Trustee filed a supplement to the First Report dated April 29, 2015 (the

“Supplementary Report”) in connection with the adjourned matters. A copy of the

Supplementary Report is attached hereto and marked as Appendix “H”.
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17, Following discussions with the relevant parties, the Trustee determined that it would not

proceed to seek the relief with respect to the parking agreement. The relief related to the
termination of the ‘ggreement of purchase and sale went ahead unopposed. Attached
Hereto and marked as Appendix “I” is a copy of the Order of Mr. Justice McEwen dated
April 30, 2015 approving the conduct and activities of the Trustee as set out in the
‘Supplementary Report and authorizing the Trustee to terminate or disclaim the agreement

of purchase and sale.

TRUSTEE’S ACTIVITIES SINCE THE FIRST REPORT

18.  “The Trustee has undertaken the following activities in accordance with the terms of the

Appointment Order since April 17, 2015, being the date of the First Report:
(@8  coordinating :and“collecﬁng occupancy fees for the months of May and June 2015;

(b)  reviewing and executing on behalf of 144 the final Plan of 'Condominium

30CDM-13406 (the “Plan”);

(¢)  clearing all conditions for regi"stratiouf of the Property, including:

i) coordinating completion and submission to the City of Wateiloo' (the

“City”) of an architect’s xeport in accordance with the Building Code Act

(Ontario);,
(ii) payment of all outstanding property taxes;
(iii) doing all things necessary, including making a payment of $26,180 to

‘Purnet Fleischer Architects Tnc., to vacate its lien on City lands for non-

‘DucH338819695.
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(vi)

(vii) -submitting materials to and obtaining confirmation from the Land Registry

= s

payment of amounts owed to it by Oue 55 Mady Ltd;, a related party to

144, which issue was discussed in the First Report;

‘Goordinating the attendance at the Property by a representative of the City

to review ’%iiexmattcrvqfaaz1owf/‘steadyLWater\ ﬂow into-the sanitary sewer of
the Property and obtaining confirmation from the City that there is no

issue in this regard;

caused to be published on May 14, 2015 in the Daily Commercial News,
Form 24 — Notice of Intention to Register a Condominivim in accordance

with the C4, under 5. 33.1 of the C4;

obtaining clearance from the Regional Municipality of Waterloo to

proceed to register the condominium declaration and the Plan;‘on*May 20,

20155

Office of the successful registration of the condomintum declaration and

the Plan on May 25, 2015;

continuing to engage trades and hourly labourers to address in-suite and- certain

common atea deficiencies;

responding fo calls from creditots requesting ariupdate on the pr'ocee‘dings;

attending to and facilitating operating matters, including:

®

start-up of the cooling tower;
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(iiy  installation of a “wind break™ at the front door of the Property;

(m) modification and servicing of the handicapped lift;
@iv) installation of a fob reader at the side dGorOfthaBﬁi‘l’diﬁg}

reviewing and discussing ‘with Canada Revenue Agency (“CRAY) its
correspondence notifying the Trustee of its -intention to examine the Trustee’s
;Harmoni’zéd Sales Tax retwins and supporting documentation fliereto for the
months of March and April 2015 and doing all things necessaty to assemble the
information tequested by CRA ‘and release it to them, prior to their 30 day

de":ldhne, ;s

reviewing and approving closing documentation for various purchasers;

rcviewing lien claims and supporting documentation from Hen claimants,
comparing information submitted to the books and records of 144 and contacting
counsel for lien claimants for further information or clarification of items

included in lich claims;

corresponding and discussing with the Trustee’s insurer, Northbridge Tnsurance
(the “Trustee’s Tnsurer”), the equipment (“Equipment”) failure in unit 502 that
resulted in a flooding incident (the “Flooding Incident”) on March 20; 2015.

The Flooding Incident is further discussed in the First Report as well as below;

attending nhumerous coniference calls and meetings regarding the sale by 144 of

parking units in excess of availability in the Property and the manner in which to

(&9
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‘proceed with ‘contacting and dealing with purchasers 1o attempt fo- tesolve the

situation;
() attendingto completion of the Second Report; and

(m) posting various documents to the Trustee’s website in accordance with the

Commercial List B-Service Protocol.

Flooding at the Property

18.

20,

21

As discussed in detail in the First Report, on the evening of March 20, 2015, the Trustee
was advised by on-site personnel that a flooding incident occinred at the Propetty as a

result of a ball valve breaking in unit 502, an unoccupied unit, on the fifth floor of the

‘project. The Trustee had an emergency services provider attend immediately at the

Property to commence clean-up work and .the*Tm‘stee;’ls Insurer was notified. .

On March 24, 2015, the Trustee attended at the Property with the Trustee’s Insurer and
its contractor (“Strone”) to review the damage and obtain an estimate and timeftame for
the repair wotk to be completed, which timeframe was eétfniated~ to be -apprOXEmater 6-8

weeks. The Ttustee’s Tnsurer obtained an estimate for tepair of the damaged suites and

‘common areas, ‘which estimate totaled approximately $140,000. In accordance with the

terms of its insurance policy, the Trustee has paid to Strone the insurance deductible of

$50,000:

On May 1, 2015, thie Trustee’s Insurer contacted the Trustee to-advise that its engineer,

Robert G, McEwen & Associates Ltd. (“McEwen”), had prepared a report (the

"‘Eﬁéiheeiﬁ"é Report”) and caused‘ 0. be conducted a metallurgical analysis on the
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23.
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Equipment. The Trustee’s Insurer has not publicly released the Engineer’s Report as it
will be relying on the report to make a claim against the relevant parties that
manufactured, distributed and/or installed the Equipment. On this basis, the Engineer’s
Report has not been attached hereto; however, should the Court require it, the Trustee
will request of the Trustee’s Inéufer 1lhat it provide the. Court with é copy on a

confidential basis.

The Trustee’s Insurer recommended that the Trustee have a qualified professional
examine the Equipment in other suites of the Property to determine whether the same
Equipment had been used throughout the building. The Trustee requested of Strone that
it inspect the Equipment in five other suites, being those suites affected by the Flooding
Incident. Strone conducted a visual inspection of the Equipment in the other suites and
confirmed that the same Equipment had been used. On this basis, the Trustee’s Insurer
advised that it was likely that the same Equipment had been used throughout the Property
and recommended that the Trustee contact Nelco Mechanical Limited (*Neleo”) to
request that it replace the Equipment throughout the building, The Trustee’s Insurer also
caused McEwen to provide to the Trustee a letter (the “Engineer’s Letter”) summarizing
the findings in the Engineer’s Report in order to support the Trustee’s reque.st of Nelco.

A copy of the Engineer’s Letter is attached hereto and marked as Appendix “J”.

On May 21, 2015, the Trustee wrote to Nelco to advise it of the situation and to request
that Nelco confirm by May 22, 2015 that it would replace the Equipment. A copy of the
Trustee’s correspondence to Nelco (the “Nelco Letter™) is attached hereto and marked as
Appendix “K”. Nelco contacted the Trustee on May 21, 2015 to advise that they could

not possibly respond to the Trustee’s request by May 22, 2015 and would need additional
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25..

26.

27,

time to cousider same. The '*"‘;I‘?fuste“e;respondied ‘to Nelco and ad’yisefd that it would give

Nelca until noon on May 25, 2015 to respond.

On May 22, 2015, legal counsel for HTS Bngineering Ltd. (“HTS”), the supplier of heat

-fpnn1psithatcom‘cain the Equipment, éoﬁtacte&i the Trustee to »adyi‘fsen‘c;f the fdllowing’:‘

(@)  HTS’ counsel had reviewed the Nelco Letter and the Engineer’s Letter; and

(6)  The chain of supply for the Equiprnent involved the sale of the Equipment from

Noble Trade to Omega Heat Pumps, who subsequently sold it to HTS. HTS then

sold the Equipmeént to Nelco, who installed it.
HTS’ counsel further advised that HTS required a reasonable oppoﬂ':unity to:
(a)  investigale tlu s matter;
(b)  retainan en'g}i"neef; and
(c)  inspectthe failed valve-and the ali?’eged defective valves in the otherunits.

On May' 25, 2015, Nelco advised that its insuraice provider was in confact with the

Trustee’s Insurer in addition to several other suppliers, heat pump- manufacturers, valve

suppliers and HTS. Nelco informed the Trustee that its insurance company advised that
Nelco was not to change out any valves until a complete investigation can be carried out

by all parties involved.

‘On May 25, 2015, counsel to the Trustee advised that it should allow a reasonable time

for Nelco, HTS and others (the “Equipment Suppliers”) to conduct their investigation

into the Equipment. On June 8, 2015, the Trustee was contacted by HTS’ counsel to
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28,

29.

30.

sequest that an‘expert retained by HTS be-granted access to-two suites ity otder toinspect

ﬁigqutﬁp‘niefnt therein, which request the Trustee granted, As at June 158},;2;0155 the

Equipment Suppliers’ investigation continues and correspondence between HTS® insurer

and the Trustee’s Tnsurer ‘was exchanged wherein HTS’s insurer was requesting that the

Equipment be made available fOfinSﬁectiODvbY~\itS“er?éft. “The Trustee wi}nreport further -

details in respect of this matter in its next report to the Court,

Unit 610

On May 4, 2015, the Trustee reccived documentation setting out that the purchasers of

Unit 610 (the “610 Purchaser”), Mary and Brian Sweeny, had filed a joint consumer

proposal under the Bankruptcy and Insolvency Act (Canada) from the 610 Purchaser’s

proposal trustee (the “Proposal Trustee”).

On June: 2, 2015, the Trustee wrote to the 610 Purchaser to request that it confirm.

whether its intention was to close the sale ‘of unit 610. On June 4, 2015, the 610’

Purchaser wrote back to the Trustee to confirm that it would not be able to close.

The Trustee has filed an unsecured claim with the Proposal Trustee for, among other

things, unpaid occupancy fees, penalty amounts for returned cheques and replacement of

flooting in the unit which was damaged 4s a résult of the 610 Purchaser’s negligence,

which damage is not warranted by Tarion Warranty’ Corporation. The Tiustee has also
filed a secured claim with the Proposal Trustee, who has requested an accounting for the

subsequent sale of the unit,
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Public Art

31.

32.

33,

In 2011, an agreement pursuant to S. 37 of the Planning Act (the “Agreement”) was
signed between Allen Street Holdings Inc. (“Allen Street”) and the City with regard £o
the construction and installation of certain public art that is the subject of article 4 of the
Agreement. The Trustee further understands that subsequent to execution of the
Agreement, 144 took on the obligations of Allen Street under the Agreement. Article 4.5
of the Agreement sets out that the owner agrees that it will make a Public Art
contribution equal to one percent (1%) of the Gross Construction Cost of the building to
the City. 144 posted a letter of credit (the “LC”) in favour of the City in the amount of
$229,420 and provided the City with certain drawings and specifications of the Public Art
it intended to complete and install, which drawings and specifications were approved by

the City.

The Agreement set out that the Public Art was to be completed and installed prior to the
City granting occupancy to residents; however, the Public Art was not completed and
installed by 144, nor was this condition enforced by the City. Purchasers had been in

occupation from as early as March 2014,

After the Trustee’s appointment, the City advised the Trustee that the completion and
installation of the Public Art was a condition of registration. In order to clear this
condition and proceed to obtain clearance from the City for registration, the Trustee
executed an undertaking dated May 1, 2015 to have the public art completed and

installed.

DoOc#3368196v5
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34.

35.

36.

37.

-16 -

On or about May 8, 2015, Laurentian Bank of Canada (“LBC”) advised that the LC was
about to expire and requested that the Trustee confirm whether it intended to renew the
LC or allow it to be cancelled. On the basis that the matter of the Public Art issue was
ongoing, the Trustee instructed LBC to renew the letter of credit and on May 12, 2015,

LBC sent to the Trustee an invoice for renewal of the L.C for $4,638.40.

On May 11, 2015, the City advised the Trustee that it intended on drawing on the LC and,
pursuant to its rights under the Agreement, it intended on keeping the residual funds from
the LC beyond those required to fund the costs of completion and installation of the

public art (the “Residual Funds™).

On May 13, 2015, the City informed the Trustee that it had been in contact with Waterloo
North Hydro (“WNH") regarding the specifications for installation of the Public Art it
had approved and that WNH had advised that it did not approve the specifications as they
did not meet WNH’s clearance requirements for separation between the art structure and

electrical conductors or power lines. The City advised the Trustee that it should not do

anything further at that time in respect of the Public Art. On this basis, the Trustee

advised the City that it did not think drawing on the LC was appropriate until such time
as the matter of the Public Art was resolved. The City proceeded to discuss with WNH

clearance requirements for the Public Art to be installed.

On May 14, 2015, the Trustee convened a conference call with the City and a
representative of MarshallZehr Group Inc. (“MZ”) to discuss the matter of the Public
Art, including modification to the specifications and costs associated with same. The

City proposed that it would fund the following costs from the LC:
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39.

40.

-17-

(a) artist’s costs to complete and install the Public Art, which amount was yet to be

determined as modifications to the specifications were required to be made;
(b)  LCrenewal fee of $4,638 with LBC;

(c)  the fees of the Trustee up to $10,000 for the time and effort expended with respect

to dealing with the Public Art; and

(d)  the fees of MZ up to $10,000 for the time and effort expended with respect to

dealing with the Public Art.

During the call with the City and MZ, the Trustee raised its concern with respect to the
City’s position that it was going to keep the Residual Funds in light of the fact that

secured and unsecured creditors of 144 are owed significant amounts, which are unpaid.

On the evening of May 19, 2015, LBC advised, to the Trustee’s surprise, that the City
had drawn on the full amount of the LC on May 13, 2015. There was no mention by the

City of its draw on the LC on the May 14, 2015 conference call with the Trustee.

After some discussion with the City regarding its draw on the LC and the Trustee’s
concern in this regard as terms and conditions with respect to the completion and
installation of the Public Art had not been finalized, the City agreed to raise as an agenda
item at the next City Council meeting whether the Residual Funds should be kept by the
City or returned to the Trustee for the benefit of 144’s oreditors. The City undertook to
write a report (the “CW Report”) to City Council and requested of the Trustee that it
write a letter (the “CC Letter”) in respect of the situation that the City could attach to its

report for the purposes of providing background and information to City Council on the
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atier. Both the CW Report and CC Letier are réspectively attached hereto and marked

a8 Appendix “L” and “M.

41.  On June 15, 2015, City Council convened and considered the CW Report, the CC Letter

and the issue at hand. The Trustee was unable to attend the meeting; however, a

in favour of >r¢tainiﬁg the Refsid‘ual_ Funds in an art fand and 1ot returning them to. the

Trustee for the benefit of 144%s creditors. The City has offﬁ(:red to provide the Trustee

with copies of the mesting minutes when they are available. The Trustee is continuing to-

work with the City towards the completion and installation of the Public Art for which

the total costs are estimated to be:

Artist’s costs and fees $79,891
Trustee’s fees 11,300
MZ fees 10;000
1.C renewal fee 4,638
Total o $105,820
* all-amounts are inclusive of applicable HST, if any ‘

42, The City will retain for the benefit of its art fund $123,591.

Condominium Corporation

43, As referenced gbove, the condominium declaration and Plan were registered on May 25,
2015. As a result of the registration, Waterloo Standard 'Condomi‘nium Corporation No.
591 (the “Condominium Corporation”) was established pursuant to the provisioris of

the CA.

44,  The Tiustes has been informed by Hamis Sheaffer LLP, condominium counsel to 144

(“Harris Sheatfer”) that:
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46,

-19-

@ section 42 of the C4 requires that a first board of directors of the Condominium

‘Corporation is to ‘bc%z;rappointea by the declarant, in this case the Trusfes on 'Eehal-‘f

of 144, and that the first board of directors:
(6] sliall consist of three or miore persons:
(i)  shall ;Bqldiofﬁi0¢ until 4 new ;baard!fisx;[lécted: at a turn-over meeting; and

(b)  the initial board of directors is required to sign bylaws and enter into any
necessary agreements, such as mﬁhagcrﬂeﬁt;‘agreements,tmeteri‘ng~agreements.andf
assumption agreements, which must be entered into prior to the closing of sale

transactions.

The Trustee understands that a mmo;ve:r meeﬁng is t‘\,ypi"cjally scheduled to- e held to
transfer control of the Condominium Corporation to the owners of umits in the

condominium once at least fifty per cent (50%) of the units have been conveyed to

purchasers. As discussed below, it is expected that over 50% of the units will be.

conveyed to purchasers by July 9, 2015, and based on that, Harris Sheaffer expects to

hold the turnover meeting in late August after the necessary notice periods have expired,

So that the sale of the condominium units may be completed for the benefit of all of

144°s stakeholders, it is necessary for at least three individuals to be appointed as
directors on the initial board of directors of the Condominium Corporation, as well as
officers of the corporation. Bryan A. Tannenbaum, Daniel R. Weisz and Arif N. Dhanani
of the Trustee’s: office are prepared 1o act as Directors and Officers, provided that they

are indemmnified ‘against any and all obligations and liabilities that they may incur as
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directors and. officers of ‘the- Conidominitm Cotporation, except to the extent that the
obligation or Jiabiliiy was incurred as a tesult of the: director's ‘and officer’s. gross

negligence or wilful misconduct. They are also asking that the indemnification be

secured by the Administration Chargc previously ;gfran,téd by this Court. over the Property

as security for the fees and disbursements of the Trus‘tee;;‘,its counsel, and counsel to 144,

SALE TRANSACTIONS FOR THE SOLD UNITS

47,

49,

50.

A g result of the registrations, among other things, the Land Registry Office created 461

new parcel registers to represent the residential units, parking units, and storage units

located at the 144 Park Project,

As previously reported to the Courl in the Puklicz Affidavit; there are 148 residential

units in the 144 Park Project and one guest unit. Prior fo the appointment of the Trustee,
144 bad entered into agreements of putchase and sale with purchasers for the sale of 129
residential units and parking unils and slorage units to be allocated by 144 to the

purchasers.

One of the sale transactions was an agreement of purchase and sale with a lien ¢laimant,
Brody Wall System Lid,, dated December 5, 2014, which was terminated by the Trustes

on May 4, 2015 in accordance with the Order of Justice McEwen dated April 29,2015,

As a result, there remain 128 units that are the subject of agreements of purchase and sale

with 144 (the “Sold Units”). The Sold Units are comprised.of:

(8)  five of the eight townhouse suite units located on level 1;

(&) 115 of the 130 apartment style units located on levels 4 thi‘ough 17;
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51.

52,

53.

54.

2]~
(6)  sixofthe seven penthouse suite units located on level 18; and
(d) two of the four greater penthouse suite units located on level 19,

The agreements of ‘pgrchase and sale with respect to the: Sold Units were entered into by

144 between May 20, 2009 and ,;Tuly 13, 2013, with the vast majority of the agieements

entered into in 2009 and 2010, Attached hereto and marked as Appendix “N” is a copy

of the standard form agreement Ofipu:rchasfﬁ and ‘salé that was used by 144 as the basis for
each sale transaction. Attached hereto and marked as Appendix “0” is a spreadsheet

prepared by IHarris Sheaffer LLP, condominium counsel to 144, which sets out the

following details with respect to the 95 Sold Units: suite number, unit number, floor

level, name of purchaser(s), date of agreement, final ¢losing date, parking units and

storage units,

Subject to obtaining Court approval, the sale transactions for 76 of the 128 Sold Units are

expected to close by July 7, 2015 and 19 of the 128 Sold Units are expected to close by

July 9, 2015, totaling 95 Sold Units. “There remain 33 Sold Units that cUrrentylyfdo not

have a set date for closing,

The reason for this'is an issue with parking, As described in greater detail in the First

‘Repqrt, in connection with the Sold Units, 144 sold seven more parking units to the

purchasers of the Sold Units than currently are available at the 144 Park Project and there

are no parking units available in the building for the 20 unsold units,

Harris Sheaffer sent letters to purchasers with two parking units to advise them of the

Trustee’s inability to deliver the contracted number: of p’arkihg units. The Trustee, in

Doci#3368196v8



consuliation with MZ, has offered toamend the agreements of purchase and sale (“APS”)
of these purchasers to buy back one-of the two p#rlginj;gxuii& of each purchaser at its cost
of $30,000 plus- HST and to reduce the iourchase price of their units accordingly,
Attached hereto and marked as Appendix “P* is a redacted copy of suchi a letter sent to-

purchasers.

55.  The Trustee is requesting that the Court grant vesting orders with respect to-the sale of
the 95 Sold Units and ii‘éla,tefd.’;paxfldng' units and storage units, such that the purchasers
may obtai title 1o the units free and clear from all mortgages, construction liens and

other encumbrances upon delivery of a Trustee’s certificate on each closing.

56.  Inan effort to make practical and efficient use of judicial resources, the Trustee proposes
that, as opposed to requesting that the Commcrcial. List Judge hearing the Trustee’s
‘motion issue 95 separate vesting orders with respect to the sale transactions that are to
close by July 9, 2015, the Trustec is tequesting that the Court approve a form of vesting

order to bie used in comnection with each of the 95 sale transactions.

57.  The form of vesting order will substantially be in the form of the Mpdciﬁ Approval and
Vesting Order. However, the form of vesting order will leave the following information
blank: (a) name of purchaser(s) in the vesting order and in the draft Trustes’s Certificate
attached to the fort of vesting ‘order; and (b) legal descriptions of the residential unit,

parking unit(s) and storage unit(s) to be conveyed to the purchaser(s).

58.  The Trustee is requesting that the Court authorize a representative of Chaitons LLP
(“Chaitons”), counsel to the Trustee, 1o insert the name of the purchasers. or its/their

nominee(s) and the legal property descriptions into the separate vesting orders-for each of
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the:sale-transactions for the 95 Sold Units, and authorize and direct the Registrar of the

‘Ontario Superior Coutt of Justice (Commercial List) fo stgn, issue and enter each vesting

order as completed by Chaitons upon presentation of a Trustee’s certificate to the

Registrar confirming the name(s) of the purchasfe‘r(s_) and the legal description of the

property set-out in each vesting order.

TRUSTEE’S REQUEST TO THE COURT

59, Based onthe foregoing, the Trusiee respectfully requests that the Court issue Orders:

(®

(®)

()

(d)

‘DOCH3368196vE

authorizing the Trustee, for and on behalf of 144, to appoint the Directors and
Officers as directors.and officers of the Condominium Corporation in accordance

with s 42(1) of the C4;

indemnifying the Directors and Officers against any and all obligations and

liabilities that they may incur as directors and officers of the Condominium

Corporation, except to the extent that the obligation or liability was incurred as a

result of the director's or officer’s gross negligence or Wi‘lfui‘misconduci;

directing that the Administration Charge stand as ‘security for the. indemnity

granted to the Directors and Officers; and

approving a form of vesting order to be used by the Trustee to complete the sale
of the Sold Units and related parking units and storage units and authorizing and
directing the Registrar of the Ontario Supetior Court of Justice (Commercial List)

to sign, issuc and enter each vesting order as completed by Chaitons upon
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delivery of a Trustee’s cerlificate confirming the name(s) of the purchaser(s) and
the legal description of the property set out in each vesting order,

All'of which is respectfully submitted to this Court as of this 23" day of June, 2015.

‘COLLINS BARROW TORONTO LIMITED,
in 1ts capacﬁy as Coml- pomted Trustee of

: ‘xtIe Presmlent

I have the authority to bind the corporation.

- DotHIBEE196VE



APPENDIX “C”

65



Court File No, CV15-10843-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
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INTRODUCTION AND PURPOSE OF THE SIXTEENTH REPORT

1. Pursuant to the Order of the Ontario Superior Court of Justice (Commercial List) (the
“Court”) dated January 22, 2015 (the “Appointment Order”), Collins Barrow Toronto
Limited was appointed Construction Lien Act (Ontario) trustee (the “Trustee”) with
respect to certain lands and premises owned by 144 Park Ltd. (“144 Park™) and known
municipally as 142, 144 and 148 Park Street and 21 Allen Street West, Waterloo,
Ontario, and legally described in Schedule “A” to the Appointment Order (the
“Property™).

2. The purpose of this sixteenth report of the Trustee (the “Sixteenth Report™) is to:

a) provide the Court with: (i) a brief background on the role of Tarion Warranty
Corporation (“Tarion”) and its process in dealing with building deficiencies; and
(ii) an update on in-suite and common area deficiencies completed by the Trustee
to date, and the involvement of Tarion with respect to the Project (defined below);

and
b) request that the Court grant orders:

i,  vesting the right, title and interest of 144 Park in residential condominium
unit known as suite 706, and storage unit known as unit 35, level 2, in and to
Adrienne Michelle Jacques (the “706 Purchaser”), free and clear of all
claims and encumbrances (except for permitted encumbrances) upon

delivery of a Trustee’s certificate to the purchaser;

ii.  authorizing the Trustee to enter into and complete a transaction with
Waterloo Standard Condominium Corporation 591 (the “Condominium
Corporation™), wherein the Condominium Corporation will pay in full to
the Trustee the balance of the existing mortgage over the Guest Suite
(defined below) held by the Trustee and the fees and costs associated
therewith in exchange for a discharge of the mortgage held by the Trustee;



iii.  approving the Sixteenth Report and the activities and conduct of the Trustee

as described therein; and

iv.  approving the fees and disbursements of the Trustee and its insolvency law
counsel Chaitons LLP (“Chaitons™) as set out in the Sixteenth Report and
the fee affidavits attached as appendices hereto.

TERMS OF REFERENCE

3.

In preparing this Sixteenth Report and making the comments herein, the Trustee has
relied upon unaudited financial information, the books and records of 144 Park,
discussions with former management and senior employees of 144 Park and information
received from third-party sources (collectively, the “Information™). Certain of the
information contained in this Sixteenth Report may refer to, or is based on, the
Information. As the Information has been provided by other parties, the Trustee has
relied on the Information and, to the extent possible, reviewed the Information for
reasonableness. However, the Trustee has not audited or otherwise attempted to verify
the accuracy or completeness of the Information in a manner that would wholly or
partially comply with Generally Accepted Assurance Standards pursuant to the CPA
Canada Handbook and, accordingly, the Trustee expresses no opinion or other form of

assurance in respect of the Information.

Copies of all documents referred to in this Sixteenth Report that are not attached hereto
as appendices can be found on the  Trustee’s  website  at
http://www.collinsbarrow.com/en/toronto-ontario/toronto/144-park-ltd, along with copies
of all materials served and filed in this proceeding and Court orders and endorsements
(with the exception of 138 vesting orders for sold residential units, lockers and parking

spaces, and the vesting order for the Guest Suite).

All references to dollars in this Sixteenth Report are in Canadian currency.
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BACKGROUND

10.

11.

As has been previously reported to the Court, 144 Park was the owner of a 19-storey
residential condominium project containing 148 residential units and a guest suite (the
“Project”).

Pursuant to the Appointment Order, the Trustee was authorized and empowered by the
Court to, among other things:

a) act as receiver and manager of the Property;

b) take possession and control of the Property and any and all proceeds, receipts and

disbursements arising out of or from the Property; and

c) complete the existing agreements of purchase and sale for the pre-sold residential

units and related parking units and storage units that form part of the Property.

As of the date of the Trustee’s appointment, 144 Park had entered into agreements of
purchase and sale with purchasers (“144 Park Sale Agreements”) for the sale of 129
residential units and parking and storage umits to be allocated by 144 Park to the

purchasers.

One of the sale transactions was a 144 Park Sale Agreement with a construction lien
claimant, Brody Wall System Ltd., dated December 5, 2014 with respect to residential
unit known as suite 1503, which was terminated by the Trustee on May 4, 2015 in
accordance with the Order of The Honourable Mr. Justice McEwen dated April 29, 2015.

As a result, there were 128 units that were the subject of 144 Park Sale Agreements, and
20 unsold units (collectively, the “Unsold Units™),

As at the date of this Sixteenth Report, the Trustee has closed transactions in respect of
138 residential units along with 140 parking units and 139 storage units, and the Guest

Suite.



TARION AND DEFICIENCIES

Introduction and General Overview

12.

13.

14,

15.

Tarion, formerly known as the Ontario New Home Warranty Program, was created by the
Government of Ontario in 1976 to administer the Ontario New Home Warranties Plan
Act (the “ONHWPA”). Its primary purpose is to protect consumers of new homes by
ensuring that builders abide by the provincial legislation. As the regulator of Ontario’s
new home building industry, Tarion registers new home builders and vendors, enrolls
new homes for warranty coverage, investigates illegal building practices, resolves
warranty disputes between builders/vendors and homeowners, and promotes high
standards of construction among Ontario’s new home builders. Tarion also works with
the building industry to help educate new home buyers about their warranty rights, and

about how to protect and maintain their warranty.

At the outset of a development project, Tarion and the builder/vendor agree on a bond
(the “Bond™) to be held in favour of Tarion as security for Tarion’s potential exposure
pursuant to the ONHWPA in the event that the developer/vendor fails to meet its
obligations with regard to rectifying in-suite or common area deficiencies that are
warranted by Tarion. In the case of 144 Park, Tarion currently holds a bond from Aviva
Insurance Company of Canada (“Aviva”) securing the original principal amount of
$2,980,000. In accordance with a Deposit Trust Agreement among Harris, Sheaffer LLP
(“Harris Sheaffer”), Aviva and 144 Park, Harris, Sheaffer is holding the sum of

$2,732,170 in trust as cash collateral for Aviva’s obligations under the Bond.

The standards utilized by Tarion in assessing whether items are warranted are the
Construction Performance Guidelines for the Ontario Home Building Industry. In-suite
and common element deficiencies that are warranted by Tarion are referred to herein as

the “Warranted Deficiencies”.

In the event that a developer/builder does not, neglects or is unable to attend to the
Warranted Deficiencies, Tarion attends to them and draws on the Bond to recover: (i)
Tarion’s costs to rectify the Warranted Deficiencies; (ii) an administrative charge of 15%

on those costs charged by Tarion; and (iii) the harmonized sales tax on the total amount.
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16.

17.

18.

Once all Warranted Deficiencies are satisfied and all relevant limitation periods for
claims expire, Tarion will return the Bond to Aviva whereupon Aviva will authorize the
balance of the cash collateral held by Harris Sheaffer to be repaid to the
builder/developer. In the case of 144 Park, the undrawn amount will be paid to the
Trustee and will form part of the proceeds under the Trustee’s administration which will,
after deducting costs incurred by the Trustee, ultimately be distributed by the Trustee to
the mortgagees.

It is understood in the industry that it can be significantly more economical for the
developer/builder to attend to Warranted Deficiencies than to have Tarion attend to them
because developers/builders have a network of trades that can attend to the Warranted
Deficiencies at a lower cost than Tarion is able to and there is no administrative fee

payable on those costs incurred.

In-suite unit deficiencies are listed on a pre-delivery inspection form that is completed by
the vendor/builder and the purchaser of a suite, prior to occupancy. In-suite unit
deficiencies are generally attended to first; if the purchaser is not satisfied with the repairs
performed, the vendor/builder and purchaser can agree to a financial settlement to resolve
the disagreement or the purchaser has the option to pay a fee and have Tarion attend to
conciliate the matter (the “Conciliation Process™). If there are Warranted Deficiencies
found by Tarion during the Conciliation Process, the fee paid by the purchaser is
refunded and Tarion attends to the repair of the Warranted Deficiencies. Tarion then
charges the builder/vendor for the costs incurred by Tarion to address the repair(s), plus

the administrative fee charged by Tarion, and recovers those charges from the Bond.

In the case of common element deficiencies, during the first year after registration of the
condominium’s declaration (the “Declaration”), the condominium corporation is
responsible for engaging a performance auditor to assess the common element
deficiencies in the project and assemble a list of deficiencies, known as a Performance
Audit Tracking Summary (the “PATS List”). The condominium corporation is
responsible for providing the PATS List to both the developer/builder (in the case of 144

Park, to the Trustee) and Tarion. The developer/builder attends to or settles on a dollar
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19.

20..

2 ].i

22.

amount with the condominium corporation for what it believes are Warranted

Deficiencies and provides its view on those items that it does not believe are warranted,

According to Builder Bulletin 49, issued by Tarion, the vendor/builder is afforded 18
months from the first anniversary of the registration date of the condominium project to
attend to the items listed on the PATS List. Those items that are attended to by the
vendor/builder to the satisfaction of the condominium corporation are removed from the
PATS List. If the condominium corporation and the builder/vendor cannot agree on a
settlement amount for or whether particular deficiencies are Warranted Deficiencies, the
condominium corporation, the vendor/builder or Tarion can initiate the Conciliation

Process to be conducted by Tarion.

Tarion’s Conciliation Process with respect to claimed common element deficiencies
consists of reviewing any items remaining on the PATS List, attending on-site to inspect
the items on the PATS List and making a determination on whether remaining items on
the PATS List are Warranted Deficiencies or not based on the Construction Guidelines

Jor the Ontario Home Building Industry.

Tarion issues its decision on the various items that were reviewed by Tarion during the
Conciliation Process in a warranty assessment report, If Warranted Deficiencies exist
and are documented on the warranty assessment report, the vendor/builder has the option
to either rectify the items within a 6-month period or settle with the condominium
corporation on a monetary amount to be paid to the condominium corporation so that it
may attend to addressing the Warranted Deficiencies itself. If the vendor/builder does
not, neglects or is unable to attend to the Warranted Deficiencies, Tarion attends to the
repair of the Warranted Deficiencies. Tarion then charges the builder/vendor for the costs
incutred by Tarion to address the repair(s), plus the administrative fee charged by Tarion,

and recovers those charges from the Bond accordingly.

Any deficiencies claimed by the condominium corporation that are not Warranted
Deficiencies may be pursued by the condominium corporation as a civil matter against

the vendor/builder as a breach of contract or on some other basis.

——



Status of Deficiencies Associated with the Project

23.

24,

25.

26.

27.

As set out previously herein, the Trustee was appointed on January 22, 2015 and the
Declaration with respect to the Project was registered on May 25, 2015. The PATS List
for the Project was initially received from the Condominium Corporation on March 24,
2016.

At the outset of the Trustee’s appointment, there existed various in-suite and common
area deficiencies with the Project. The Trustee focused on the in-suite deficiencies as a
priority to accommodate residents of the Project and then began to attend to obvious
common element deficiencies that would be considered Warranted Deficiencies. The

Trustee understands that all in-suite Warranted Deficiencies have been rectified.

The PATS List provided by the Condominium Corporation on March 24, 2016 contained
1,318 items, During the nine months since registration of the Project, the Trustee has
attended to most of the items it considers to be Warranted Deficiencies. Rectification of
certain items that are considered by the Trustee to be Warranted Deficiencies are ongoing
and certain exterior items will need to be dealt with as the weather improves as they

cannot be dealt with during the winter months.

The Trustee has spent significant time and financial resources to: (i) engage trades to

rectify both in-suite and common element Warranted Deficiencies; (ii) directly or through -

its engaged trades (the “Engaged Trades”) discuss deficiency matters with the
Condominium Corporation’s board of directors (the “Board of Directors”), property
manager and performance auditor; (iii) independently and together with the Board of
Directors discuss deficiency matters with Tarion; and (iv) directly or through the
Engaged Trades attend various meetings in Waterloo that were called by either Tarion or
the Board of Directors to discuss the deficiencies on the PATS List,

After consulting on the PATS List with the Engaged Trades and former management and
senior employees of 144 Park, the Trustee is of the view that numerous items included on
the PATS List by the Condominium Corporation do not represent Warranted

Deficiencies.

.



28.

29.

30.

The Trustee discussed these items with both the Board of Ditectors and Tarion. The
Condominium Corporation’s - view is that the items in question are Warranted
Deficiencies and it provided the Trustee with documentation in support of its position.
The Trustee reviewed the supporting documentation provided by the Condominium
Corporation, but maintained its view that the items in question are not Warranted

Deficiencies.

On September 26, 2016, Tarion contacted the Trustee and the Condominium Corporation
to advise that it would be conducting a Conciliation Process with respect to the remaining
items on the PATS List for the Project. Tarion’s detailed review of the PATS List
pertaining to the Project commenced in or about December 2016 and its on-site
inspections commenced on January 11, 2017, Tarion’s on-site inspections are continuing
as of the date of this Sixteenth Report. The Trustee expects that Tarion will issue its

warranty assessment report in or about March 2017.

The warranty assessment report to be issued by Tarion will provide an independent third-
party determination of which items on the PATS List are Warranted Deficiencies in
accordance with the Construction Guidelines for the Ontario Home Building Industry.
The Trustee will then, with respect to the Warranted Deficiencies, either: (i) attend to
them; (ii) offer 2 monetary settlement amount to the Condominium Corporation; or (iii)

make arrangements to deal with them in some combination of the foregoing two options.

SALE OF SUITE 706

31.

32.

33,

The Unsold Units included residential condominium unit known as suite 706.

The Appointment Order did not authorize or empower the Trustee to market or sell the
Unsold Units.

Pursuant to the Order of The Honourable Mr. Justice Newbould dated August 5, 2015
(the “Angust 5™ Order™), the Trustee was authorized by the Court to retain and engage
Mint Realty Brokerage to market any of the Unsold Units on the terms and conditions of
the Mint Realty Proposal (as defined in the Trustee’s third report dated July 30, 2015)



34,

35.

and to sell, convey, or transfer the Unsold Units or any part or parts thereof without the
approval of the Court if the purchase price is within 95% of the listing price for the
residential unit or the Trustee has obtained the written consent of the first mortgagee of

the Property or ifs assignee.

The Trustee entered into an agreement of purchase and sale with the 706 Purchaser dated
December 4, 2016 for the sale of suite 706, with a locker unit to be allocated by the

Trustee.

The listing price for suite 706 was $222,990 and the purchase price is $221,500, which
amounts to approximately 99% of the listing price. As a result, pursuant to the August 5"
Order, the Trustes has been authorized by the Court to complete this sale transaction,
However, to do so, the Trustee requires the Court to grant a vesting order for the property
to be sold to the 706 Purchaser. Collectively attached hereto as Appendix “A” are the

parcel registers for the property subject to this sale transaction.

GUEST SUITE

36.

37.

38.

As noted above, the Project includes a guest suite. Pursuant to the 144 Park Declaration,
the guest suite, known as unit 36 on level 3 (the “Guest Suite”), is to be used for

overnight accommodation for guests of the owners and tenants of the Project.-

As set out in the Trustee’s eleventh report dated July 15, 2016 (the “Eleventh Report”),
in accordance with the terms of the 144 Park Declaration, the Trustee requested of and
obtained an order of the Court dated July 21, 2016 authorizing the Trustee to transfer the
Guest Suite to the Condominium Corporation and to accept a charge/mortgage from the
Condominium Corporation therefor to be registered on title to the Guest Suite (the
“Guest Suite Mortgage Approval Order”). A copy of the Eleventh Report, without
appendices, and the Guest Suite Mortgage Approval Order, are respectively attached
hereto as Appendices “B” and “C*,

On July 22, 2016, and in accordance with the Guest Suite Mortgage Approval Order, the
Trustee registered a mortgage against the Guest Suite in the amount of $122,518.65 (the



39.

40,

41.

42,

43.

75

“Charge/Mortgage™). A copy of the Charge/Mortgage is attached hereto as Appendix
“D”.

The Charge/Mortgage has a term of eleven years and bears no interest for the first year of
the term. Monthly principal payments are $1,342.53. Thereafter, the Charge/Mortgage
bears interest at a fixed rate of 4% over the Government of Canada Ten Year Bond Yield
in effect on the date of registration of the 144 Park Declaration for the Project, which was
May 25, 2015. The terms of the Charge/Mortgage with the Trustee are consistent with
those that were to be offered by 144 Park to the Condominium Corporation as set out in
the 144 Park Declaration.

As discussed in the Eleventh Report, one of the options considered by the Condominium
Corporation was to purchase the Guest Suite outright from the Trustee without the
Trustee taking back a mortgage. This was not possible at that time and the Trustee
proceeded to complete the transfer-takeback transaction with the Condominium

Corporation.

The Condominium Corporation, through its property manager (the “Property
Manager”), has recently advised the Trustee that the Board of Directors has approved a
loan, the proceeds from which will be used to pay out the existing mortgage held by the
Trustee on the Guest Suite (the “Discharge Funds™),

The Property Manager has further advised that the appropriate documents are being
prepared and that the Condominium Corporation is hopeful that the discharge of the
current mortgage held by the Trustee can be finalized on or shortly after February 21,
2017, when the next monthly payment is due to the Trustee. The Trustee understands
that the payment due on February 21, 2017 is being processed and will be sent to the

Trustee as usual.

On February 9, 2017, counsel to the party lending the Discharge Funds to the
Condominium Corporation contacted the Trustee to request a mortgage discharge
statement as of February 21, 2017, the date that the next mortgage payment is due. On
February 14, 2017, Harris Sheaffer provided this document to counsel for the lender.

10



44,

The Trustee confirms that as of the date of this Sixteenth Report, the Condominium
Corporation’s payments to the Trustee in respect of the Charge/Mortgage are in good
standing. At this time, the Trustee is seeking authorization from the Court to (i) enter
into the contemplated transaction with the Condominium Corporation and (ii) discharge

its mortgage over the Guest Suite upon receipt of the Discharge Funds.

FEES AND DISBURSEMENTS OF THE TRUSTEE AND ITS COUNSEL

45.

46.

47,

48,

49,

Pursuant to paragraph 20 of the Appointment Order, the Trustee and its counsel are to be
paid their reasonable fees and disbursements at their standard rates and chargés, incurred
both before and after the making of the Appointment Otder. Pursuant to paragraph 21 of
the Appointment Order, the Trustee and its counsel shall pass their accounts before the
Court.

The fees and disbursements of the Trustee for the period from November 14, 2014 to
September 30, 2016 were previously approved by the Court pursuant to the August 5%
Order and Orders dated October 16, 2015 and November 14, 2016 (the “November 14"
Order”),

The total fees for the Trustee for the period from October 1, 2016 to January 31, 2017
were $72,639.50, plus disbursements of $235.38, plus HST of $9,473.73, for a total of
$82,348.61. The time spent by the Trustee is more particularly described in the Affidavit
of Arif Dhanani sworn February 15, 2017, which is attached hereto and marked as
Appendix “E” and contains copies of invoices that set out the services provided during

this time period.

The fees and disbursements of Chaitons, as insolvency counsel to the Trustee, for the
period from December 15, 2014 to July 31, 2016 were previously approved by the Court
pursuant to the August 5™ Order and the November 14" Order,

The total fees of Chaitons for the period of August 1, 2016 to January 31, 2017, were
$36,789.50, plus disbursements of $3,374.37, plus HST of $5,087.97, for a total of
$45,251.84. The time spent by Chaitons is more particularly described in the Affidavit of
Sam Rappos sworn February 14, 2017, which is attached hereto and marked as Appendix

11
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“F” and contains, among other things, copies of invoices that set out the services

provided during this period of time,

50.  The Trustee is of the view that the fees and disbursements charged by Chaitons are fair

and reasonable,

TRUSTEE’S REQUEST TO THE COURT

51.  Based on the foregoing, the Trustee respectfully requests that the Court grant the orders
described in paragraph 2 above.

All of which is respectfully submitted to this Court as of this 15® day of February, 2017.

COLLINS BARROW TORONTO LIMITED
in its capacity as Court-appointed Trustee of
the Property and not in its personal capacity

T -

Per:

Name: Daniel R. Weisz, CPA, CA, CFF, CIRP, LIT
Title: Senior Vice-President

12
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