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Court of Appeal File No. COA-24-CV-13328
Court File No. CV-23-00701672-00CL

COURT OF APPEAL FOR Ontario
In the Matter of Section 243(1) of the Bankruptcy and Insolvency Act, RSC 1985, c. B-3 as
amended and Section 101 of the Courts of Justice Act R.S.0. 1990 c. 43 as amended
BETWEEN:
CAMERON STEPHENS MORTGAGE CAPITAL LTD.

Applicant/
Respondent in Appeal

and

CONACHER KINGSTON HOLDINGS INC. AND 5004591 ONTARIO INC
Respondent/
Respondents in Appeal

FACTUM OF THE ARJUN ANAND IN TRUST FOR A COMPANY TO BE
INCORPORATED

PART I - IDENTITY OF APPELLANT, PRIOR COURT & RESULT

1. The Appellant Arjun Anand in trust for a company to be incorporated (the “Appellant™)
entered into an agreement of purchase and sale (“APS”) with a Court Appointed Receiver.
Pursuant to a Sales Process (as defined below), the Appellant made an offer (“Offer”) by the Bid
Deadline Date (defined below) which Offer was accepted by the Receiver to purchase a property
municipally known as 2849, 2851, 2853 and 2857 Islington Avenue, Toronto, Ontario (the

“Toronto Property”). The Appellant waived all conditions.

2. After the Sales Process, after the Bid Deadline date, and after the Receiver served a

motion record seeking, inter alia, an approval and vesting order (“AVO Motion™), the Late

TEP:00739421-3



-11-

Bidder (who is a related entity to the owner/debtors), made two offers to purchase, each slightly

higher than the Purchase Price as set out in the APS. The Late Bidder then improperly used
Confidential Information (as defined below) concerning the Appellants offered price and made a

third unsolicited offer for a higher price (“Third Late Bid”).

3. The AVO Motion was heard by the Honourable Justice Black on December 4 and 10,
2024 (“Motions Judge”). The Third Late Bid was made on or about December 9, 2025. Despite
there being a firm APS, a robust Sales Process, and despite the Motions Judge explicitly finding
that the Sales Process was “unassailable,” His Honour, by way of the order and decision dated

December 10, 2024 (the “Order”):
(a) Reopened the completed Sales Process; and

(b) Converted the completed Sales Process into an auction to take place between not
only the Appellant and the Late Bidder but also to any third party who wished to

make an offer.

4. As set out below, the Late Bidder made the Third Late Bid by gaining an unfair

advantage and wrongfully using Confidential Information. The Late Bidder increased each of its

offers hoping that eventually the Court, the Receiver, and potentially other stakeholders would

‘bite’ and take the bait, notwithstanding that the “fishing derby” had ended.

TEP:00739421-3
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5. In setting aside the already completed Sales Process and re-opening the Sales Process,
His Honour erred in law by failing to abide by the well-established case law and, in particular,

the principles as set out in Royal Bank v. SoundAir Corp.!

6. There were no “exceptional circumstances” which would warrant rejection of the

Receiver’s recommendations or the principles in SoundAir..

7. His Honour erroneously categorized the facts as being “unique circumstances” when they
were not. He erroneously did so in an attempt to circumvent stare decisis and the well-
established jurisprudence. As the jurisprudence clearly establishes, it is not uncommon for late

lth

bidders or owners to attempt to redeem at the 11" hour. In such circumstances, the courts have

consistently maintained that the integrity of the process must be upheld and rejected the requests

of the late bidders.

8. As set out in SoundAir, a substantially higher late bid can be considered by the Court but

only if it meets the following conjunctive test:

“...prices in other offers have relevance only if they show that the price contained
in the offer accepted by the receiver was so unreasonably low as to demonstrate
that the receiver was improvident in accepting it. > [emphasis added]

0. In other words, there needs to be evidence and a finding that:

! Roval Bank of Canada v. Soundair Corp., 1991 CanLII 2727 (ON CA) [“SoundAir”], Appellant’s Book of
Authorities (“ABOA”) at Tab 1
2 SoundAir at para 30, ABOA Tab 1
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(a) The price contained in the offer accepted by the Receiver was “unreasonably low”

at the time it was accepted®; and
(b) The Receiver was improvident in accepting the earlier offer.
Hereinafter referred to as the “Soundair Test.”

10. Neither finding was made. His Honour did not find that the Appellant’s Offer was

“unreasonably low” and that the Receiver was improvident in accepting the Offer.

11. The Late Bidder improperly using and taking advantage of the Confidential Information

constitutes a serious breach of the integrity of the Sales Process.

12. The Court should not condone such wrongful conduct. It brings into question the integrity
of the entire process. Permitting the Late Bidder to take advantage and use of such Confidential
Information leads to a “mockery of the system™* and will have a chilling effect on future

receiverships and, more particularly, parties’ willingness to participate in a sales process.

13.  Permitting the Order to stand sets a dangerous precedent. It permits debtors and late
bidders to lay in the reeds, take advantage of confidential information, and come out at the 11
hour to frustrate a completed Sales Process. This would have a significant impact on the use of
Receivers and would dissuade bidders who follow the rules from spending the required money to
conduct their due diligence. Permitting the Late Bidder to vary and set aside the already

completed Sales Process, in essence, creates a situation where the Late Bidder has stepped into

3 Crown Trust Co et al v Rosenberg et al, 1986 CanLII 2760 citing Re Selkirk (1986) 58 C.B.R. (N.S.) 245, ABOA
at Tab 8
4 SoundAir at para 68, ABOA at Tab 1
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the shoes of the Receiver and is now dictating the process. Courts have consistently cautioned
against such scenarios. An approach that does not favor the integrity of the process creates chaos

in the commercial world and fosters uncertainty and mistrust between receivers and purchasers.’

PART II - BACKGROUND

14. On December 6, 2023, the RSM Canada Limited was appointed Receiver of, inter alia,
the Toronto Property pursuant to an order of Justice Conway of the Commercial Court
(“Appointment Order”).5 On March 1, 2024, the Court granted an order substituting the name

TDB Restructuring Limited in place of RSM Canada Limited as Receiver (the “Receiver”).

15.  The Appointment Order was sought by the secured lender being Cameron Stephen
Mortgage Capital Inc. (the “Lender”) pursuant to a mortgage in the amount of $15,600,000.00
registered on the Toronto Property.® The Lender is the only creditor with a registered charge on

title to the Toronto Property.

Robust sales process

16. There was a robust and lengthy sales process (spanning 8 months) undertaken by the
Receiver. As correctly found by the Motions Judge, the conduct of the Receiver as it relates to,
inter alia, the Sales Process, was “unassailable”.® The steps undertaken by the Receiver are set

out in detail in the reports filed by the Receiver, and include the following:

5 Soundair at para 30, ABOA at Tab 1; River Rentals Group Ltd. v. Hutterian Brethren Church of Codesa, 2010
ABCA 16 (CanLIl) [River Rentals] at para 19, ABOA at Tab 2; Terrace Bay Pulp Inc., (Re), 2012 ONSC 4247 at

para. 54, ABOA at Tab 9; Smith Street Lands Ltd. v. KEB Hana Bank of Canada, 2020 SKCA 41 at paras. 38-41,
ABOA at Tab 10

6 Appointment Order, Appendix A to the Third Report, Receiver’s Motion Record (“RMR”), Tab 2A, p. 38.;
Appellant’s Appeal Book and Compendium (“ABCO”), Tab 6

" Omnibus Order, Appendix B to the Third Report, RMR, Tab 2B, p. 56.; ABCO Tab 7

8 Third Report, paras.33-35, RMR, Tab 2, p. 32.; ABCO Tab 8

9 Endorsement of Justice Black dated December 10, 2024, (“December 10 Endorsement”) at para 33; ABCO Tab 3
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Stage 1: Retaining Realtor

(a)

(b)

(©)

(d)

(e)

®

The Receiver invited eight commercial real estate brokers to submit proposals for

the marketing and sale of the Toronto property, including Colliers.

The Receiver received listing proposals from six of the eight brokerages and
ultimately selected Colliers. On March 22, 2024, the Receiver entered into a

MLS listing agreement with Colliers.

After discussion with Colliers, the Receiver set an offer deadline date of June 3,

2024.

Colliers launched the listing on MLS on March 25, 2024 and commenced a

marketing campaign for the Toronto Property on April 4, 2024.

The Receiver provided Colliers with a form of agreement of purchase and sale to
be uploaded to an online data room maintained by Colliers, in order to facilitate

purchaser due diligence (“Data Room”).

Colliers drafted a form of confidentiality agreement for interested parties to
execute to be given access to the virtual data room and perform due diligence (the

“Confidentiality Agreement”).

Stage 2: Terminated APS

(2

A summary of the marketing activities undertaken by Colliers during stage 1 of

the Sales Process included:

TEP:00739421-3
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(1) Emails being sent to Colliers’s distribution list of approximately 3,000
parties, which emails contained a marketing brochure, website link to
Collier’s web page for the Toronto Property and a link to the

Confidentiality Agreement.

(i1) An electronic data room being set up to provide access to the confidential
information pertaining to the Toronto Property and parties which had

executed the Confidentiality Agreement.

(h) Colliers received 18 signed Confidentiality Agreements by perspective purchasers

or brokers, all of whom were given access to the electronic data room.

(1) On June 3, 2024, Colliers received three offers and a letter of intent for the
Toronto Property. The Receiver reviewed the offers with Colliers and the Lender.
The Receiver requested of Colliers that it go back to the offers that submitted bids

on June 3, 2024 to ask them to re-submit their highest and best offers.

() Only Lakeshore Lux and Design Build Group Inc. (“Lakeshore Lux”’) made a
revised offer. The Receiver determined that Lakeshore Lux’s offer was the

highest and best available offer and should be accepted.

(k) On June 12, 2024, the Receiver and Lakeshore Lux entered into an agreement of
purchase and sale for the Toronto Property on a “as is, where is” basis (the

“Terminated APS”).1

10 First Report, paras.27-42, Appendix C to the Third Report RMR, Tab 2C, p. 78-81; ABCO Tab 9
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) On July 24, 2024, the court granted an Approval and Vesting Order (“AVO”) in

respect of the Terminated APS, which was scheduled to close on July 30, 2024.

(m)  After a series of extensions, Lakeshore Lux was unable to close the transaction.

(n) On August 27, 2024, the Receiver, through counsel, advised that the transaction
was terminated and the deposit paid by Lakeshore Lux, including various

extension fees, was forfeited.

(iii)  Stage 3: Remarketing of the Toronto Property

(0) The Receiver requested that Colliers remarket the Toronto Property, and on
August 29, 2024, the MLS listing for the Toronto Property was changed from
“sold firm” back to “available” and Colliers sent out an email blast to its data base

of approximately 3,000 parties.

(p) Colliers also contacted all previous bidders and those that signed a confidentiality
agreement and had access to Colliers data room to advise that the Toronto

Property was back on the market.

(q) With the concurrence of the Receiver, Colliers set a bid deadline date of

September 26, 2024 at 3:00 p.m. (“Bid Deadline”).

(r) Colliers did not receive any additional signed Confidentiality Agreements from

new parties with interest in the Toronto Property.

1 Second Report, paras 9-15, Appendix D to the Third Report, RMR, Tab 2D, p.94-95; ABCO Tab 10
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(s) On September 26, 2024, Colliers received two offers and one letter of intent for
the Toronto Property. A subsequent offer was received on September 28, 2024.

The Receiver considered all four offers.

() After 8-9 months of work, the Receiver determined that the Offer from the
Appellant was the highest and best available offer given amongst other things,

current market conditions, and should be accepted.*?

(iv)  Stage 4: APS with Appellant — Unconditional and Firm

17. On October 7, 2024, the Receiver executed the APS with the Appellant, subject to the
approval of the Court. The Appellant complied with the Sales Process and complied with the
Bid Deadline and all other requirements (as set out by the Receiver). In good faith, the Appellant
completed its due diligence and waived all conditions,*® and, accordingly, there was a firm and

binding APS subject only to Court approval.**

18. The Receiver was of the view and advised the court that sufficient efforts were made to
obtain the best price for the Toronto Property and that the marketing process was conducted
fairly. The Receiver regarded the APS as the most advantageous offer for the Toronto Property.™®

The Receiver recommended to the Court that it approve the APS.

12 Third Report, para. 22, RMR Tab 2, p. 29; see also Confidential Appendix 1, submitted under seal for a summary
of the offers; ABCO Tab 8

13 Third Report, para. 23-24, RMR, Tab 2, pg. 29; ABCO Tab 8

14 Third Report, para. 23-25, RMR, para. 23-25, RMR, Tab 2, pp. 29-30; ABCO Tab 8

15 Third Report, paras. 27-28, RMR, Tab 2, pp. 31-32; ABCO Tab 8

16 Third Report, para. 29, RMR, Tab 2, p. 31; ABCO Tab 8
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v) Stage 5: December 4, 2024, Motion and Late Bidder

19. The AVO Motion was scheduled for December 4, 2024 (“December 4, 2024, Motion”).
The day before the hearing, 1001079582 Ontario Inc. (“Late Bidder”) submitted two unsolicited

offers to purchase. The second offer was higher than the first.

20. The Receiver placed the Late Additional Offers before the Court in a Confidential
Second Supplement to the Third Report of the Receiver!’ and advised the Court that an

additional issue would need to be addressed: under what circumstances should a court consider

or accept a late, but higher offer from an unsuccessful bidder?*®

21. The Receiver canvassed the relevant caselaw and submitted a Supplementary Factum

setting out its position:

“In this case, the First Factum sets out the comprehensive marketing efforts undertaken
by the Receiver. The existence of the other offers confirms the reasonableness of the purchase
price, since the late offers are only marginally (6.7%-14.2%) higher. The purchase price in
the APS before the court falls squarely within the range of offers received, and importantly,
was compliant with the sales process.

Finally, the overriding concern with integrity, fairness and predictability of the court-
ordered sales process militate in favour of the approval of the conforming, successful bid. As
Justice Cumming pointed out in Re 1730960 Ontario Ltd, “[i]t is unfair and objectionable
for a party to wait until another bid is made and has been accepted by the Receiver and then
to make a bid which is marginally higher and ask the Court to not approve the agreement of
purchase and sale resulting from the accepted bid.” [emphasis added]

17 Supplementary Factum of the Receiver dated December 3, 2024 (“Supplementary Factum of the Receiver”);
Appellant’s Appeal Record (“AAR”), Tab 4
18 Supplementary Factum of the Receiver at para 4; AAR at Tab 4
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22. Justice Black adjourned the December 4, 2024 hearing to December 10, 2024, so as to
“accommodate the additional information and submissions” and not “rush the hearing to

conclusion in the circumstances.”*® The AVO Motion then proceeded on December 10, 2024.

23. The Late Bidder, in essence, went “fishing.” They initially provided two late bids which
the Receiver said was not “substantially high”. Unfortunately, despite seeking a sealing order,
the purchase price paid by the Appellants was indirectly disclosed to the Late Bidder (by the
Receiver in its factum as stated above) (“Confidential Information”). Using this information,
just before the re-attendance on December 10, 2024, the Late Bidder made yet a third and even
higher bid with the hope that the Receiver (and the Court) would eventually “bite” and would

consider the Late Bidder’s offer.

24, This use of the Confidential Information and the abuse of same brings into question the

integrity of the entire process.

25.  Atthe AVO Motion, despite the Late Bidder not having standing, the Motions Judge

permitted the Late Bidder to make submissions and, despite rejecting all material arguments of

the Late Bidder, accepted the submissions of the Late Bidder to:

(a) Re-open the completed Sales Process; and

(b) Convert the Sale Process to an auction.

26. The learned Motions Judge correctly:

¥ December 10 Endorsement at para 3; ABCO at Tab 3
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(a) Rejected the arguments of the Late Bidder that it had an indirect ownership

interest, was a beneficial owner and therefore had a right to redeem;

(b) Found the integrity of the process must be maintained, and correctly quoted prior

well-established jurisprudence as it relates to the integrity of the process;

(©) Rejected the Late Bidder’s assertions that Colliers failed to provide proper advice
and failed to ensure that the Toronto Property was exposed to the residential

market;

(d) Rejected the Late Bidder’s assertions that the Receiver and/or Colliers failed to

properly market and sell the Toronto Property;

(e) Explicitly found that there were no flaws in the Sale Process:

“As noted, I do not find that there are any flaws with the sale undertaken
here; to the contrary I find that the conduct of the Receiver, and those
involved in the process, including Collier, was unassailable” (paragraph
33) [emphasis added].

6] Found that the Appellant acted in “good faith”. 2°

(collectively, hereinafter referred to as “Findings of Fact”).

27.  Despite making his Findings of Fact, His Honour incorrectly, and contrary to the

jurisprudence, held:

“Nonetheless, I find that the magnitude by which the Third Offer exceeds the
subject price does in fact qualify as “substantially higher” and that it is not

2 December 10 Endorsement at para 31; ABCO at Tab 3
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appropriate or in the interest of the majority of the stakeholders to leave that
much money “on the table.?*

28.  The Motions Judge re-opened the Sale Process and implemented an auction process as
between the Appellant and the Late Bidder. The Motions Judge further held that if the Appellant
was not ultimately the successful purchaser, then at the suggestion of the Late Bidder, the

Appellant would be entitled to “reasonable legal costs associated with the process to date”.?

29. The Motions Judge found that the Third Offer was “substantially higher.” He also found

that the Receiver’s conduct was “unassailable.””® The Motion did not find that the Appellant’s

offer was “so unreasonably low” ?* Having made the explicit finding of “unassailable” conduct
on the part of the Receiver, it follows that the Receiver could not have acted improvidently in
accepting the APS and the Court could not set aside the already completed Sale Process. As

correctly submitted in the Receiver’s Supplementary Factum:

“Courts have rarely refused to approve the original offer on the basis that a new
offer is “substantially higher”. Ultimately, where the receiver’s process is fair,
and its decision to enter into an agreement of purchase and sale was reasonable
and sound at the time it was made, courts are generally unwilling to set aside
this decision simply because a later, higher bid is made.”?® [Emphasis Added]

30. A substantially higher late bid can be considered by the Court but only if it meets the

conjunctive SoundAir Test?.

2L December 10 Endorsement at para 34; ABCO at Tab 3

22 December 10 Endorsement at para 36; ABCO at Tab 3

23 December 10 Endorsement at para 33; ABCO at Tab 3

24 SoundAir, supra at para. 30, ABOA at Tab 1

%5 Supplementary Factum of the Receiver at para 9; AAR at Tab 4

% SoundAir at para 30. Prices in other offers have relevance only if they show that the price contained in the offer
accepted by the receiver was so unreasonably low as to demonstrate that the receiver was improvident in accepting

it.
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31. There were no “exceptional circumstances” which would warrant rejection of the

Receiver’s recommendations or the principles in SoundAir.

32.  Ineffect, the learned Motions Judge permitted the Late Bidder to take advantage of
Confidential Information make a higher bid which was then used as the basis to re-open the
completed Sales Process, restart the sale process and convert it to an Auction. This is despite
there being no finding of improvidence by the Receiver. This constitutes a serious breach of the
integrity of the Sales Process. It leads to a “mockery of the judicial system” and fails to apply the

binding authority of this Court in SoundAir.?’

PART III - STATEMENT OF ISSUES, LAW & AUTHORITIES

33. The issues on this Appeal are as follows:

Preliminary Issues

(a) Is there an automatic right to appeal pursuant to section 193(c) of the BIA?

(b) If there is no automatic right to appeal, should leave be granted pursuant to

section 193(e) of the BIA?

The Appeal

(©) What is the appropriate standard of review? Did the Motions Judge err in

principle and in misapplying the test set out in SoundAir?

(d) Did the Motions Judge err in law in granting standing to Late Bidder?

27 SoundAir at para 68, ABOA at Tab 1
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(e) What is the appropriate remedy?

Issue (a) Is there an automatic right to appeal pursuant to section 193(c) of the BIA?

34, The Appellants have an automatic right of appeal to the Ontario Court of Appeal pursuant

to subsection 193(c) of the BIA. There is no dispute that the Toronto Property involved in the

appeal exceeds in value ten thousand dollars.

Issue (b) If there is no automatic right to appeal, should leave be granted pursuant to
section 193(e) of the BIA?

35.  Inthe alternative, if leave to appeal were required (which it is not), the test for granting

leave has been met.?® The appeal:

(a) raises an issue that is of general importance to the practice in
bankruptcy/insolvency matters, the administration of justice as a whole, and is

one that this Court should therefore consider and address;

(b) 1s prima facie meritorious, and

(©) would unduly hinder the progress of the bankruptcy/insolvency proceedings.

36. To permit this decision to stand would create significant uncertainty in the commercial
bar and, in particular, as it relates to the conduct of the Receiver. The integrity of the entire court

ordered receiverships and sales process will be brought into disrepute and question:

(a)  Potential purchasers would be hesitant to negotiate and enter into an agreement of

purchase and sale with a court appointed Receiver only to have the potential

8 Business Development Bank of Canada v. Pine Tree Resorts Inc., 2013 ONCA 282 at para. 29 [Pine Tree], ABOA
at Tab 3
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purchaser’s genuine good faith efforts be ignored by a late bidder who takes advantage

of confidential information and attempts to circumvent the Sales Process.

(b)  The inconsistent interpretation and application of the SoundAir Test will lead to lack of
certainty. A dangerous precedent will be set. Courts have consistently maintained that a

Court will only consider a late bid if the steps taken by the Receiver were improvident.

This decision opens the door to permit late bids even if there is no finding of

improvident steps taken by a receiver.

(c) It would permit a late bidder to set aside an “unassailable” sales process by merely
making an 11" hour bid (in circumstances where the then bidder made use of

Confidential Information).

(d)  There will be a lack of finality. The courts cannot have endless bidders who ignore the
process to show up at the last minute. It would lead to chaos which would need
additional court intervention. The Court would then be required to take on the role of

the Receiver.

37.  The appeal is prima facie meritorious as the Order is contrary to the established law.
Moreover, there is no evidence that the appeal would unduly hinder the progress of the

bankruptcy / insolvency proceedings or cause any prejudice to any of the majority stakeholders.

38. There is an automatic stay pending appeal pursuant to section 195 of the BIA. However,
if the Court determines that there is no automatic stay pending appeal despite the granting of

leave, the Appellant/Moving Party requests that the Court grants a stay pending appeal pursuant
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to Rule 63.02(1)(b) of the Rules of Civil Procedure, as the appeal will be rendered moot if a stay

is not granted and the test for granting a stay has been met.

Issue (¢) Standard of Review - The learned Motions Judge erred in principle and in
misapplying the SoundAir Test

39. Bankruptcy and insolvency matters stand apart from other forms of secured debt
collection and are governed by their own standard of review, which accords deference to the

Chambers judge.?®

40.  An appeal court will interfere where the judge erred in law, seriously misapprehended the
evidence, exercised his or her discretion based upon irrelevant or erroneous considerations, or

failed to give any or sufficient weight to relevant considerations.*

41.  This case is one that meets the above factors. The learned Motions Judge erred in law in
misapplying the SoundAir Test, and exercised his discretion based on erroneous considerations

(i.e. finding unique circumstances where there were none).

42. When deciding whether a receiver who has sold a property acted properly, the Court is to
consider:
(a) whether the receiver has made a sufficient effort to get the best price and has not
acted improvidently;
(b) the interests of all parties;

(c) the efficacy and integrity of the process by which offers are obtained;

2 Re Harmon International Industries Inc., 2020 SKCA 95 at para 40, ABOA at Tab 4
30 Reciprocal Opportunities Incorporated v. Sikh Lehar International Organization, 2018 ONCA 713, 426 D.L.R.
(4th) 273, at para 54, ABOA at Tab 5
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whether there has been unfairness in the working out of the process. !

43. To determine if the Receiver has acted improvidently or failed to get the best price, the

Court is to consider:

(a) whether the offer accepted is so low in relation to the appraised value as to be
unrealistic;

(b) whether the circumstances indicate that insufficient time was allowed for the
making of bids;

(c) whether inadequate notice of sale by bid was given; or

(d) whether it can be said that the proposed sale is not in the best interest of either the
creditors or the owner.

44.  Itis only in exceptional circumstances that the Court will intervene and proceed contrary

to the Receiver’s recommendation if satisfied that the Receiver has acted reasonably, prudently,

and fairly and not arbitrarily.®® Courts consistently favour an approach that preserves the

integrity of the process.®* As set out in Cameron:

“In my opinion if the decision of the receiver to enter into an agreement of sale, subject to
court_approval, with respect to certain_assets is reasonable and sound under the

circumstances at the time existing it should not be set aside simply because a later and a

higher bid is made. To do so would literally create chaos in the commercial world and

receivers and purchasers would never be sure they had a binding agreement. On the

contrary, they would know that other bids could be received and considered up until the

application for court approval is heard - this would be an intolerable situation. ...

»35

[emphasis added]

3L River Rentals at para 13, ABOA at Tab 2 citing Cameron v. Bank of Nova Scotia (1981), 1981 CanLlII 4762 (NS
CA), 45 N.S.R. (2d) 303 (C.A.) [Cameron], ABOA at Tab 6 and Salima Investments Ltd. v. Bank of Montreal
(1985), 1985 ABCA 191 (CanLII), 65 A.R. 372 (C.A.) at para. 12, ABOA at Tab 7

32 River Rentals at para 13, ABOA at Tab 2

33 SoundAir at para 21, ABOA at Tab 1, citing Crown Trust Co. v. Rosenberg (1986), 67 C.B.R. (N.S.) 320n, 60
O.R. (2d) 87,22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.), ABOA at Tab 8

34 Soundair at para 22, ABOA at Tab 1; River Rentals at para 19, ABOA at Tab 2

3 Cameron at para 35, ABOA at Tab 6
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45.  Courts will set aside decisions of chambers judges if the chambers judge acted

unreasonably, erred in principle, or made a manifest error.>

46.  In the within case, the Court considered all the above factors and correctly determined
that the Receiver’s conduct and the completed Sales Process were “unassailable.” Despite this
correct finding, and despite correctly finding that there were no flaws with the sale and

marketing process,>’ the learned Motions Judge then erroneously concluded that this case had

“unique circumstances”>®

that warranted rejection of the Receiver’s recommendation. No such
unique circumstances existed. As case law makes clear, it is not uncommon for late bidders to
make a higher bid or for an owner to redeem at the 1 1" hour.®® That, in and of itself, without a
finding that the price contained in the offer accepted by the Receiver was so “unreasonably low”
and that the Receiver “was improvident” in accepting such an offer, does not constitute

“exceptional circumstances” that warrant rejecting the Receiver’s recommendation. *°

47. This is exemplified in River Rentals, where the Respondent submitted a late bid for an
increased offer based on an erroneous understanding that he would get possession of the subject
property earlier than anticipated.*! The Court ordered a re-tendering based on same and granted
an order extending the deadline to submit revised offers. During this time, the Respondent

submitted a bid higher than the Appellant’s, while the Appellant did not increase their original

36 River Rentals at para 21, ABOA at Tab 2

37 December 10 Endorsement at para 33; ABCO at Tab 3
38 Ibid at para 13.

39 River Rentals at para 8-9, ABOA at Tab 2

4 Cameron at para 35, ABOA at Tab 6

41 River Rentals at para 8, ABOA at Tab 2
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offer. An order was granted directing that the property be sold to the Respondent. On appeal, the

Court allowed the appeal. As set out by the Court:

(a) There was no finding of improvidence by the Receiver in accepting the
Appellant’s offer;*

(b) This court has consistently favoured an approach that preserves the integrity of
the process;*3

(©) The prior order granting an extension to submit revised offers to purchase neither
considered the interests of the Appellant as the highest bidder nor the interests of
others who made compliant, but unsuccessful, bids**;

(d) There was no cogent evidence of any unfairness to the Respondent *°;

(e) “On the contrary, the impugned order of June 2 conferred an_advantage upon
[The Respondent] who then knew the price that had previously been offered by
the Appellant when re-tendering his offer. "*® [emphasis added]

48. Likewise, there was no finding of improvidence by the Receiver in accepting the

Appellant’s offer. The decision by the Motions Judge in this case is particularly egregious in that

the Late Bidder was able to take advantage of the Confidential Information to submit the Third

Offer. As such, there is cogent evidence of unfairness to the Appellant. As in River Rentals, the

learned Motions Judge did not consider the interests of the Appellant whose offer was accepted

42 River Rentals at para 16, ABOA at Tab 2
43 River Rentals at para 18, ABOA at Tab 2
4 River Rentals at paras 16-17, ABOA at Tab 2
 River Rentals at para 20, ABOA at Tab 2
46 River Rentals at para 20, ABOA at Tab 2
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by the Receiver in making his decision. There was no evidence of any unfairness to the
Respondents. In fact, the Late Bidder had the distinct advantage of knowing the offer by the
Appellant when submitting the Third Offer. The Late Bidder chose not to “play by the rules”
presumably because it was to its advantage not to do so. Such conduct cannot be encouraged let

alone condoned.

Issue (d) The Late Bidder had no standing

49. The fundamental purpose of a sale approval motion is to consider the best interests of the
parties with a direct interest in the proceeds of sale.*’ The Motions Judge correctly rejected the
arguments of the Late Bidder that it was in essence the owner and had a right to redeem. This
finding places the Late Bidder as “unsuccessful would be purchaser” and accordingly, the Late

Bidder had no interest or standing with respect to issues relating to the AVO Motion.

50. The policy reason to restrict the involvement of prospective purchasers in a sale approval
motion is the potential for greater delay and additional uncertainty which may “create
commercial leverage in the hands [of] a disappointed would-be purchaser which could be

counter productive to the best interests of those for whose benefit the sale is intended. *®

51. As stated by the court in Skyepharma PLC, supra:

Indeed the involvement of unsuccessful prospective purchasers could
seriously distract from this fundamental purpose by including in the
motion other issues with the potential for delay and additional

expenses. 49

47 Skvepharma PLC v. Hyal Pharmaceutical Corporation [2000] OJ No. 467, ABOA at Tab 11
48 Skyepharma PLC v. Hyal Pharmaceutical Corporation, supra at para. 20, ABOA at Tab 11
 Skyvepharma PLC v. Hyal Pharmaceutical Corporation, supra at para. 15, ABOA at Tab 11
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Issue (¢) Remedy Sought

The Appellant submits that the Order and Decision of the Honourable Justice Black dated
December 10, 2024 be set aside, and an order be granted approving the Appellant’s APS as

originally sought by the Receiver.

PART IV - ORDER REQUESTED

52. An Order setting aside the order and decision of the Honourable Justice Black dated

December 10, 2024 (the “Order”);

53.  An Order granting an AVO with respect to the APS, with any necessary extensions of

time;

54.  An Order directing the Receiver to proceed with the APS and vesting title to the Toronto

Property to the Appellant on the closing of the APS;

55.  If necessary, an Order declaring that the Appellant has the right to appeal to this Court
under section 193 (c) of the BIA, and that there is a stay of proceedings under section 195 of the

BIA;

56.  Inthe alternative, an order granting the Appellant leave to appeal pursuant to section

193(e) of the BIA and an order granting a stay of the Order pending appeal;

57.  If necessary, an Order for the abridgment of time to serve and file materials for the

Notice of Appeal and dispensing with further service thereof;

58.  An Order expediting the appeal;
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59.  An Order granting the Appellants their costs of this appeal and of the motion before the

Motions Judge on a substantial indemnity scale;

60. Such further and other relief as the Appellant may request and this Honorable Court may

deem just.
Estimated time for oral argument of the appeal (not including reply): 90 minutes

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 23rd day of January, 20247 B

Jonathan Kulathungam

TEPLITSKY LLP
Barristers

70 Bond Street

Suite 200

Toronto ON M5B 1X3

Jonathan Kulathungam (42049N)
jkulathungam@teplitskylip.com

Tel:  (416)365-9320
Fax: (416) 365-0695

Lawyers for the Appellant, Arjun

Anand in Trust for a Company to
be Incorporated
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Court of Appeal I'ile No.
Court File No. CV-23-00701672-00CL

COURT OF APPEAL FOR ONTARIO
BETWEEN:
CAMERON STEPHENS MORTGAGE CAPITAL LTD.
Applicant

and

CONACHER KINGSTON HOLDINGS INC. AND 5004591 ONTARIO INC

Respondent

CERTIFICATE
I estimate that 90 minutes will be needed for my oral argument of the appeal, not
including reply. An order under subrule 61.09(2) (original record and exhibits) is not required.

The factum complies with Rule 61.11(1)e(iii). There are 4868 words in Parts [ to V.

The person signing this certificate is satisfied as to the authenticity of every authority

listed in Schedule “A”.

DATED AT Toronto, Ontario this 23" day of January, 2025.

Date  January 23, 2025

) Signature

TEP:00739421-3



10.

11.

-34-
SCHEDULE “A”

LIST OF AUTHORITIES

Roval Bank of Canada v. Soundair Corp., 1991 CanLII 2727 (ON CA)

River Rentals Group Ltd. v. Hutterian Brethren Church of Codesa, 2010 ABCA 16
(CanLII)

Business Development Bank of Canada v. Pine Tree Resorts Inc., 2013 ONCA 282

Re Harmon International Industries Inc.., 2020 SKCA 95

Reciprocal Opportunities Incorporated v. Sikh Lehar International Organization, 2018

ONCA 713,426 D.L.R. (4th) 273

Cameron v. Bank of Nova Scotia (1981), 1981 CanLII 4762 (NS CA), 45 N.S.R. (2d) 303
(C.A)

Salima Investments Ltd. v. Bank of Montreal (1985), 1985 ABCA 191 (CanLIl), 65 A.R.
372 (C.A)

Crown Trust Co. v. Rosenberg (1986), 67 C.B.R. (N.S.) 320n, 60 O.R. (2d) 87,22 C.P.C.
(2d) 131, 39 D.L.R. (4th) 526 (H.C.)

Terrace Bay Pulp Inc., (Re), 2012 ONSC 4247

Smith Street Lands Ltd. v. KEB Hana Bank of Canada, 2020 SKCA 41

Skvepharma PLC v. Hyal Pharmaceutical Corporation [2000] OJ No. 467

TEP:00739421-3


https://www.canlii.org/en/on/onca/doc/1991/1991canlii2727/1991canlii2727.html?resultId=87eaf1bf684c4afba9c46937b82b6336&searchId=2024-12-13T13:49:25:216/6692d926f43a4a35a8d33c4b62eacfa0
https://www.canlii.org/en/ab/abca/doc/2010/2010abca16/2010abca16.html
https://www.canlii.org/en/on/onca/doc/2013/2013onca282/2013onca282.html?resultId=dbc1424cfcbc4c85a3ee8606d21a0050&searchId=2025-01-14T09:53:14:847/df2f44b2063d43ef8a4ad946bb9c7897
https://www.canlii.org/en/sk/skca/doc/2020/2020skca95/2020skca95.html?resultId=5d6cce8ac1b04777a9ef48df7012edc7&searchId=2025-01-06T11:53:27:177/1ad0ea36771d49b59c6a56acfb7895af
https://www.canlii.org/en/on/onca/doc/2018/2018onca713/2018onca713.html?resultId=e1d8892fb98d48c3a30f36abb51eae14&searchId=2025-01-06T11:52:49:393/7c82921ebfaa44b1bcf43a081dbe1449
https://www.canlii.org/en/ns/nsca/doc/1981/1981canlii4762/1981canlii4762.html#par35
https://www.canlii.org/en/ab/abca/doc/1985/1985abca191/1985abca191.html?resultId=3602290b80814f8f969c0c872702fd9c&searchId=2025-01-14T09:55:46:943/179a3f98b2ce46d7b6e64ba83d91fd6e
https://www.canlii.org/en/on/onsc/doc/1986/1986canlii2760/1986canlii2760.html?resultId=6da5e29784a64fdcb55a2b2bae0316f0&searchId=2025-01-14T09:56:51:743/6164e6ff17d64034ba9b0aa8cc6b1664
https://canlii.ca/t/fs6sq#par54
https://canlii.ca/t/j6dn1#par38
https://www.canlii.org/en/on/onca/doc/2000/2000canlii5650/2000canlii5650.html?resultId=f064f6f8281243aba14fc339f02d284a&searchId=2025-01-20T12:19:45:788/d776ce8337ba42fa8b689cff3565c9db

-35-
SCHEDULE “B”
TEXT OF STATUTES, REGULATIONS & BY-LAWS

Bankruptcyv and Insolvency Act, RSC 1985, ¢ B-3

Court of Appeal

193 Unless otherwise expressly provided, an appeal lies to the Court of Appeal from any order or
decision of a judge of the court in the following cases:
e (a) if the point at issue involves future rights;
e (b) if the order or decision is likely to affect other cases of a similar nature in the
bankruptcy proceedings;
e (c) if the property involved in the appeal exceeds in value ten thousand dollars;
e (d) from the grant of or refusal to grant a discharge if the aggregate unpaid claims of
creditors exceed five hundred dollars; and
e (e) in any other case by leave of a judge of the Court of Appeal.
R.S., 1985, c. B-3,5. 193 1992, c. 27, 5. 68

Stay of proceedings on filing of appeal

195 Except to the extent that an order or judgment appealed from is subject to provisional
execution notwithstanding any appeal therefrom, all proceedings under an order or judgment
appealed from shall be stayed until the appeal is disposed of, but the Court of Appeal or a judge
thereof may vary or cancel the stay or the order for provisional execution if it appears that the
appeal is not being prosecuted diligently, or for such other reason as the Court of Appeal or a
judge thereof may deem proper.

R.S., 1985, c. B-3,s. 195 1992, c. 27, s. 69

Rules of Civil Procedure

By Trial Court or Appeal Court

63.02 (1) An interlocutory or final order may be stayed on such terms as are just,

(a) by an order of the court whose decision is to be appealed;

(b) by an order of a judge of the court to which a motion for leave to appeal has been made or to
which an appeal has been taken. O. Reg. 465/93, s. 8.
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