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PART |. OVERVIEW

1. This motion is brought by TDB Restructuring Limited in its capacity as the Court-
appointed receiver (the “Receiver”) of the lands and premises municipally known as 311
Conacher Drive, Kingston, Ontario (the “Kingston Property”) and 2849, 2851, 2853,
2855 and 2857 Islington Avenue, Toronto, Ontario (the “Toronto Property” and together
with the Kingston Property, the “Properties”), for, among, other things, the approval of

the sale of the Toronto Property.

2. In particular, the Receiver seeks Orders:

0] approving the sale transaction (the “Transaction”) in respect of the
Toronto Property, as contemplated by an asset purchase agreement
between the Receiver and Lakeshore Luxe Design and Build Group
Inc., in trust (the “Toronto Purchaser”), dated June 12, 2024 (the

“APS”);

(i) following the Receiver's delivery of the Receiver's certificate
substantially in the form attached as Schedule “A” to the proposed
Approval and Vesting Order (the “AVQ”), transferring and vesting all
of 5004591 Ontario Inc. (the “Debtor”)’s right, title and interest in and
to the Toronto Property as the Toronto Purchaser will direct, free and
clear of all liens, charges, security interests and encumbrances other

than permitted encumbrances;

(i) approving the Interim Distribution (as defined below);
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(iv)  approving the First Report of the Receiver dated July 16, 2024, (the

“First Report”) and the Receiver’s activities described therein;

(V) approving the fees and disbursements of the Receiver and its
counsel, as detailed in the First Report and the Affidavit of Arif
Dhanani, sworn July 16, 2024 and the Affidavit of Beatrice Loschiavo

sworn July 16, 2024 (together, the “Fee Affidavits”);

(vi)  sealing Confidential Appendix 1 and Confidential Appendix 2 to the

First Report; and

(vii) approving the Receiver’s Statement of Receipts and Disbursements

contained in the First Report (the “Interim SRD”).

3. The Receiver is of the view that the relief sought in this motion, including the

approval of the Transaction, is in the best interest of the Debtor’s stakeholders.

PART Il. FACTS
A. Background

4. On December 6, 2023, the Receiver was appointed as receiver, without security,
of the Properties pursuant to an Order of this Court (the “Appointment Order”). The

Receiver’'s appointment became effective on December 22, 2023.1

5. On March 1, 2024, the Court granted an order substituting the name TDB

Restructuring Limited in place of RSM Canada Limited.?

1 Appointment Order, Appendix A to the First Report, Receiver's Motion Record (“RMR”), Tab 2, p. 35.
2 Substitution Order, Appendix B to the First Report, RMR, Tab 2, p. 52.
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6. The Debtors’ primary asset is the Toronto Property, which is the site of a residential

property development.

B. Secured Creditor

7. On December 18, 2019, pursuant to a loan agreement (the “Loan”) between
Cameron Stephens Mortgage Capital Ltd. (the “Lender”) and Conacher, 500 granted the
Lender a collateral mortgage in the amount of $15,600,000 on the Toronto Property to

secure the Loan.?

8. The Lender is the only creditor with a registered charge on title to the Toronto
Property.
9. As at July 2024, the amount outstanding under the Loan (and secured by the

Toronto Property) is estimated to be approximately $13 million.*

C. The Sales Process

10. The Receiver engaged in a sales process for the Toronto Property as follows.

1. The Receiver retained Colliers

11. The Receiver invited eight commercial real estate brokers to submit proposals for
the marketing and sale of the Toronto Property including Colliers Macaulay Nicolls Inc.,

Brokerage (“Colliers”).>

3 First Report, paras. 45-47, RMR, Tab 2, pp. 29.
4 First Report, para. 10, RMR, Tab 2, p. 11.
5 First Report, para. 27, RMR, Tab 2, p. 25.
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12. The Receiver received listing proposals from six of the eight brokerages and

ultimately selected Colliers.®

13. On March 22, 2024, the Receiver entered into an MLS listing agreement with

Colliers.”

14.  After discussion with Colliers, the Receiver set an offer deadline date of June 3,
2024 as Colliers indicated that the period between March 22, 2024 and June 3, 2024 was

more than sufficient time to appropriately market the Toronto Property.®

2, Marketing Efforts

15. Colliers launched the listing on MLS on March 25, 2024 and commenced a

marketing campaign for the Toronto Property on April 4, 2024.°

16. Colliers maintained an online data room in order to facilitate purchaser due

diligence.

17.  Colliers drafted a form of confidentiality agreement for interested parties to execute
in order to be given access to the virtual data room and perform due diligence (the

“Confidentiality Agreement”).10

18. A summary of marketing activities undertaken by Colliers is set out below:

6 First Report, para. 28, RMR, Tab 2, p. 25.
7 First Report, para. 29, RMR, Tab 2, p. 25.
8 First Report, para. 30, RMR, Tab 2, p. 25.
9 First Report, para. 31, RMR, Tab 2, p. 26.
10 First Report, para. 32, RMR, Tab 2, p. 26.
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(@) e-mails were sent to Colliers’ distribution list of approximately 3,000 parties,
which emails contained a marketing brochure, a website link to Colliers’
webpage for the Toronto Property and a link to the Confidentiality

Agreement; and

(b)  an electronic data room was set up to provide access to confidential
information pertaining to the Toronto Property to parties which had executed

the Confidentiality Agreement.*!

3. Offers Received

19. Colliers received 18 signed Confidentiality Agreements from prospective

purchasers or brokers, all of whom were given access to the electronic data room.?

20. On June 3, 2024, Colliers received 3 offers and a letter of intent for the Toronto
Property. The Receiver reviewed the offers with Colliers and the Lender. The Receiver
requested that Colliers go back to the offerors that submitted bids on June 3, 2024 to ask
them to resubmit their highest and best offers. Only the Toronto Purchaser made a

revised offer.13

21. Ultimately, the Receiver determined that the offer from the Toronto Purchaser was

the highest and best available offer and should be accepted.'#

11 First Report, para. 33, RMR, Tab 2, p. 26.
12 First Report, para. 34, RMR, Tab 2, p. 26.
13 First Report, para. 35, RMR, Tab 2, p. 26.
14 First Report, para. 36, RMR, Tab 2, p. 26.



D. The APS

22. On June 12, 2024, the Receiver executed the APS with the Toronto Purchaser,

subject to the approval of this Court. The salient terms of the APS include:

(8 the APSis firm and includes no conditions to closing except for the issuance

of the AVO;

(b)  the Toronto Purchaser has paid the deposit required under the APS to the

Receiver; and

(c) closing of the sale contemplated in the APS is scheduled to occur within
three days following the date on which the AVO is granted, or such other

date as agreed between the Toronto Purchaser and the Receiver.*®

23. The Receiver is of the view that sufficient efforts were made to obtain the best price
for the Toronto Property and that the marketing process was conducted fairly. The

Receiver regards the APS as the most advantageous offer for the Toronto Property.t®

24.  The Receiver therefore recommends that this Court approve the APS and grant
an Order vesting title in the purchased assets in the Toronto Purchaser or its assignee

upon the closing of the Transaction.’

15 First Report, para. 38, RMR, Tab 2, p. 27.
16 First Report, paras. 40-41, RMR, Tab 2, pp. 27-28.
17 First Report, para. 42, RMR, Tab 2, p[. 28.



E. Proposed Interim Distribution

25. The Receiver seeks an order authorizing it to distribute the proceeds of the sale of

the Toronto Property as follows:

(@)

(b)

(c)

(d)

(€)

(f)

payment to the City of Toronto for the property taxes owing on the Toronto

Property;

payment of the unpaid fees and disbursements of the Receiver and its

counsel relating to the Toronto Property;

repayment to the Lender of the Receiver's borrowings relating to the
Toronto Property under the Receiver’s Borrowing Charge (as defined in the

Receivership Order);

payment to Colliers of the commissions owed to it upon the successful sale

and closing of the Toronto Property;

retention of $100,000 as a holdback amount for the further fees and
disbursements of the Receiver and its counsel to close the sale of the
Toronto Property and do all things necessary to wind up the Receivership

administration in respect of the Toronto Property; and

payment to the Lender of the balance of the funds remaining from the

proceeds of sale of the Toronto Property

(collectively, the “Interim Distribution”).t®

18 First Report, para. 48, RMR, Tab 2, pp. 29-30.



F. The Confidential Appendix
26.  On this motion, the Receiver also seeks an order sealing Confidential Appendix 1
and Confidential Appendix 2 to the First Report (together, the “Confidential

Appendices”).

27. The Confidential Appendices contains a summary of offers received for the
Toronto Property as well as the purchase price under the APS. If the Transaction does
not close, the release of this information could potentially have an adverse influence on
any subsequent sales process that the Receiver would carry out in connection with the

Property.

PART Ill. ISSUES

28. The Receiver’s motion raises the following three legal issues, all of which should

be answered in the affirmative:

(@) should the Court approve the APS and the Transaction contemplated

therein?

(b)  should the Court approve the contemplated Interim Distribution?;

(c) is it appropriate for the Court to seal the Confidential Appendices to the First

Report pending the closing of the Transaction?; and

(d)  should the activities, fees and interim SRD of the Receiver, and the fees of

its legal counsel be approved?



-9-
PART IV. LAW
A. The Court Should Approve the APS

29. The factors to be considered by this Court in its assessment of the approval of a

sale by a receiver are well established. A court should consider:

(&)  whether the receiver has made a sufficient effort to get the best price and

has not acted improvidently;

(b)  the interests of all parties;

(c) the efficacy and integrity of the process by which offers are obtained; and

(d)  whether there has been unfairness in the working out of the process.*?

30. Having regard to the foregoing, the Receiver submits and recommends that this
Court should approve the APS in order to give effect to the Transaction contemplated by

the APS. In particular, the Receiver notes the following:

(&) the Toronto Property was sufficiently exposed to the market through, among
other things, distribution of promotional brochures to over 3,000 potential

purchasers and a public MLS listing for approximately 10 weeks;?°

(b)  the Receiver received three offers and one letter of intent for the Toronto

Property by the bid deadline;?!

19 Royal Bank v. Soundair Corp., 1991 CanLll 2727 (ONCA) at para 16 [Soundair].
20 First Report, para. 33, RMR, Tab 2, p. 26.
21 First Report, para. 35, RMR, Tab 2, p. 26.
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(©) after inviting these parties to put forward revised offers, only the Toronto
Purchaser made a further offer, which offer is the highest and best offer

received;?? and

(d)  the APS contains no conditions which would delay any closing.?®

31. Asthe Ontario Court of Appeal agreed with and adopted in Soundair:

If the court were to reject the recommendation of the Receiver in any but
the most exceptional circumstances, it would materially diminish and
weaken the role and function of the Receiver both in the perception of
receivers and in the perception of any others who might have occasion to
deal with them. It would lead to the conclusion that the decision of the
Receiver was of little weight and that the real decision was always made
upon the motion for approval. That would be a consequence susceptible of
immensely damaging results to the disposition of assets by court-appointed
receivers.?

32. Inthe present case, there are no exceptional circumstances which would warrant

a rejection of the Receiver’'s recommendation.

33. In all, the marketing process was fair and transparent and yielded the most
advantageous offer for the Toronto Property. There is no basis to interfere with the

Receiver's recommendation to approve the APS.?°

34.  This Court should also approve the Interim Distribution. The Lender has a valid
and enforceable charge on the Toronto Property in first priority and is therefore entitled

to the net proceeds of the Transaction.?® The approval of this distribution will permit the

22 First Report, para. 36, RMR, Tab 2, p. 26.
23 First Report, para. 38(c), RMR, Tab 2, p. 27.
24 Soundair at para 21.

251180554 Ontario Ltd. v. CBJ Developments Inc. et al. - CV-23-00707989-00CL - Ont. S.C.J. at paras. 6-
7 (Endorsement of Justice Kimmel, May 29, 2024) [*CBJ"].

26 First Report, paras. 45-47, RMR, Tab 2, p. 29.
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Receiver to proceed towards the conclusion of its mandate in an efficient manner,

minimizing the need for the added expense of further court attendances.

B. The Court Should Seal the Confidential Appendix

35. As noted above, the Receiver seeks an Order sealing the Confidential Appendices

pending the closing of the Transaction contemplated by the APS.

36. The circumstances in which this Court should seal part of a record before it were
described by the Supreme Court of Canada in the case of SierraClub of Canada v.

Canada (Minister of Finance).?’

37. In that case, the Supreme Court observed that a confidentiality order should be

granted in two circumstances:

(@) when an order is needed to prevent serious risk to an important interest,
including a commercial interest, in the context of litigation because

reasonable alternative measures will not prevent the risk; and

(b)  when the salutary effects of the confidentiality order, including the effects
on the right of civil litigants to a fair trial, outweigh its deleterious effects,
including the effects on the right to free expression, which includes public

interest in open and accessible court proceedings.

38. In the context of court-supervised sale proceedings, this Court has routinely
applied SierraClub and held that it is appropriate to seal information and documentation

filed in support of a motion to approve a sale where the materials “disclose the valuations

27 Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 (CanLll) at para. 45.
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of the assets under sale, the details of the bids received by the court-appointed officer

and the purchase price contained in the offer for which court approval is sought”.?®

39. Sealing these materials is necessary to ensure that the Receiver can maximize

value for the Property if the contemplated Transaction does not close and the Receiver

(or someone else) markets the Toronto Property for sale again.?®

C. The Activities, Fees and Interim SRD of the Receiver, and the Fees of its Legal
Counsel, Should be Approved

40. The Receiver submits that the fees, activities and disbursements of the Receiver
and those of its legal counsel should be approved because the Receiver and its counsel

engaged diligently since the date of the Appointment Order to, among other things:3°

(@) oversee the marketing and sale of the Properties;

(b) issue notices to known creditors of the Debtors;

(c) take possession of the Properties and arrange for insurance coverage and

payment of municipal taxes;

(d) negotiate the APS with the Toronto Purchaser; and

(e) prepare the First Report.

41. The fees and disbursements of the Receiver and its counsel were incurred at each

party’s standard rates and charges as set out in their respective fee affidavits. The

28 GE Canada Real Estate Financing Business Property Co. v. 1262354 Ontario Inc., 2014 ONSC 1173
(CanlLll) at para. 32 [*GE Canada”]. For a similar example, see CBJ at paras. 13-14.

29 GE Canada at paras. 32-34.
30 First Report, paras. 16-25, RMR, Tab 2, pp. 23-25.
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Receiver submits that these fees and disbursements are fair, reasonable and justified in

the circumstances.3!

42.  The Receiver seeks approval of the Interim SRD. The Receiver has received and
paid monies on behalf of the Debtors for the benefit of all stakeholders, as set out in the

Interim SRD and First Report.2? Accordingly, this Court should approve the Interim SRD.

PART V. ORDER REQUESTED

43. The Receiver respectfully requests that this Court make an order in the form of the
draft AVO and ancillary relief order included in the Receiver’'s Motion Record as Tab 3

and Tab 5, respectively.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 18th of July, 2024.

e

Jeffrey Larry / Ryan Shah

31 See Fee Affidavit of Bryan A. Tannenbaum, sworn May 22, 2024, Appendix G to the First Report, RMR,
Tab 2, p. 94 (E94) and Fee Affidavit of Beatrice Loschiavo, sworn May 22, 2024, Appendix H to the First
Report, RMR, Tab 2, p. 108 (E108).

32 Interim SRD, Appendix F to the First Report, RMR, Tab 2, p. 92 (E92).
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