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1.0 INTRODUCTION 

1. Pursuant to an order of the Ontario Superior Court of Justice (Commercial List) (the 

“Court”) dated January 26, 2024 (the “Receivership Order”), RSM Canada 

Limited (“RCL”) was appointed receiver and manager (the “Receiver”) of all 

property, assets, and undertakings of CBJ - Clearview Garden Estates Inc. (“CBJ 

Clearview”), CBJ Bridle Park II Inc. (“CBJ Bridle Park II”), and CBJ 

Developments Inc. (“CBJ Developments” and collectively referred to as the 

“Debtors”).  

2. The property, assets and undertakings of the Debtors is comprised primarily of the 

following real property: 

a) 7535 Highway 26 Nottawasaga comprising 97.28 acres (the “CBJ Property”);  

b) 7535 Highway 26, Nottawasaga, Ontario comprising 78.6 acres (the “Bridle 

Park II Property”); and 

c) 6273 27/28 Sideroad, Stayner (the “Clearview Property”). 

Together, the CBJ Property, the Bridle Park II Property and the Clearview Property 

are referred to herein as the “Real Property” or “Properties”. 

3. Terms not defined herein are defined in the Third Report of the Receiver dated March 

7, 2025 (the “Third Report”). 

4. The Receivership Order, together with Court documents related to the receivership 

proceeding, have been posted on the Receivers website, which can be found at: 

https://tdbadvisory.ca/insolvency-case/cbj-developments-inc-cbj-clearview-

garden-estates-inc-and-cbj-bridle-park-ii-inc/ (the “Case Website”). 

1.1 PURPOSE OF REPORT 

5. The purpose of this First Supplement to the Third Report is to address and respond 

to certain issues that were raised at the Receiver’s motion for a discharge on April 14, 

2025 (the “April 14 Hearing”) including to: 
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a) provide the Court with the Receiver’s opinion concerning the value of the 

Actions which were commenced by the principal of CBJ Developments 

without the Receiver’s knowledge or approval; and 

b) address certain allegations made by CBJ Developments in connection 

with the Ontario Action (defined below), which was commenced by CBJ 

Developments on July 5, 2024 without the consent of the Receiver.  

2.0 TERMS OF REFERENCE 

6. In preparing this First Supplement to the Third Report and making the comments 

herein, the Receiver has relied upon information from third-party sources 

(collectively, the “Information”). Certain of the information contained in this First 

Supplement to the Third Report may refer to, or is based on, the Information. As the 

Information has been provided by other parties or obtained from documents filed 

with the Court in this matter, the Receiver has relied on the Information and, to the 

extent possible, reviewed the Information for reasonableness. However, the Receiver 

has not audited or otherwise attempted to verify the accuracy or completeness of the 

Information in a manner that would wholly or partially comply with Canadian 

Auditing Standards pursuant to the Chartered Professional Accountants of Canada 

Handbook and, accordingly, the Receiver expresses no opinion or other form of 

assurance in respect of the Information. 

7. Unless otherwise stated, all monetary amounts contained in this First Supplement to 

the Third Report are expressed in Canadian dollars.  

3.0 THE APRIL 14 HEARING 

8. The Receiver’s motion for discharge was originally returnable on March 18, 2025 (the 

“March 18 Hearing”).  

9. This hearing was adjourned to April 14, 2025 by the Order of Justice Osborne to allow 

the Alberta Defendants’ (as defined below) motion to strike the Alberta Action before 

the Court of King’s Bench of Alberta (the “Alberta Motion”) to be determined before 
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proceeding with the discharge hearing. Copies of the Order and Endorsement of 

Justice Osborne in connection with the March 18 Hearing in this matter are attached 

hereto as Appendix “A.” 

10. On March 31, 2025, the Court of King’s Bench of Alberta decided the Alberta Motion 

and made an Order staying the Alberta Action pending: 

a) An Order from the Ontario Superior Court of Justice (Commercial List) 

granting leave nunc pro tunc to commence the Alberta Action; or 

b) Discharge of the Receiver in a manner that contemplates continued 

carriage of the Alberta Action by CBJ Developments (the “Alberta Stay 

Order”). 

11. A copy of the Alberta Stay Order is attached hereto as Appendix “B.” 

12. In addition, on April 11, 2025, shortly before the April 14 Hearing, CBJ Developments 

delivered an affidavit sworn by Mr. Agagnier which alleged, for the first time, that the 

Ontario Action was commenced with the knowledge of the Receiver (the “Agagnier 

Affidavit”). A copy of the Agagnier Affidavit is attached hereto as Appendix “C.” 

13. At the April 14 Hearing, the Receiver took the position that, while the Actions were 

commenced without authorization and contrary to the terms of the Receivership 

Order, the Receiver lacked adequate funding to complete a fulsome review of the 

Actions and, accordingly, did not want this fact to prejudice the stakeholders of CBJ 

Developments’ estate, in the event that the Actions did have some merit.  

14. Accordingly, the Receiver recommended that the Court make an Order granting leave 

nunc pro tunc for CBJ Developments to commence the Alberta Action and also 

recommended that the Court refrain from making any Order that would prejudice 

CBJ Developments advancing the Ontario Action. This position is set out in the aide 

memoire of the Receiver attached hereto as Appendix “D.” 

15. At the conclusion of the April 14 Hearing, Justice Osbourne adjourned the April 14 

Hearing sine die to permit the Receiver to: 
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a) Address the allegations made by CBJ Developments that it commenced 

the Ontario Action with the approval of the Receiver; and 

b) Advise the Court with the respect to the value, if any, to the estate of CBJ 

Developments of either or both of the Actions. 

16. A copy of the endorsement of Justice Osborne in connection with the April 14 Hearing 

is attached hereto as Appendix “E.” 

4.0 COMMENCEMENT OF THE ONTARIO ACTION 

17. CBJ Developments belatedly alleged that the Receiver did in fact consent to the 

commencement of the Ontario Action by CBJ Developments. This allegation is untrue 

and unsupported by any evidence. 

18. On July 3, 2024, Greg Roberts, counsel to CBJ Developments, contacted Bryan 

Tannenbaum, managing director of TDB Restructuring Limited, the Receiver, to 

discuss the possibility of an action involving CBJ Developments and to obtain 

information about the within proceedings.  

19. Mr. Tannanbaum recalls that, on that day, Mr. Roberts and Mr. Tannenbaum had an 

approximately two-minute phone call wherein Mr. Tannenbaum advised Mr. Roberts 

of the Receivership Order and Mr. Roberts advised that Chris Agagnier, the principal

of CBJ Developments, intended to issue a statement of claim against certain entities 

related to CBJ Developments. 

20. In this phone call, Mr. Roberts did not advise Mr. Tannenbaum that one of the 

contemplated plaintiffs of the proposed action was going to be CBJ Developments 

itself nor did Mr. Roberts ask for Mr. Tannanbaum’s consent for CBJ Developments 

to commence such an action. 

21. Following the above noted telephone call, on July 3, 2024, Mr. Roberts sent an email 

to Mr. Tannenbaum requesting that Mr. Tannenbaum provide Mr. Roberts a copy of 

the Receivership Order. Mr. Tannenbaum then replied to Mr. Roberts to provide a 

copy of the Receivership Order and associated endorsement as well as a link to the 
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website maintained by the Receiver for the within proceeding. This was the last piece 

of correspondence exchanged between Mr. Tannenbaum and Mr. Roberts before the 

April 14 Hearing. A copy of this email correspondence and enclosures are attached 

hereto as Appendix “F.” 

22. Unbeknownst to the Receiver, shortly after the above noted telephone call, on July 5, 

2024, Mr. Agagnier commenced the Ontario Action, purportedly on behalf of CBJ 

Developments. 

23. When the Receiver learned of the Ontario Action on March 7, 2025, the Receiver’s 

counsel sent a letter to Mr. Roberts advising that the Ontario Action was improperly 

commenced without the knowledge or consent of the Receiver (this letter is attached 

as Appendix L to the Third Report). 

24. Additionally, the Receiver notes that: 

a) the Agagnier Affidavit appears to depose to the contents of the July 3, 

2024 phone conversation between Mr. Roberts and Mr. Tannenbaum, 

despite the fact that Mr. Agagnier was not a party to that conversation; 

and 

b) the Agagnier Affidavit is the first occasion on which CBJ Developments 

took the position that the Ontario Action was commenced with the 

knowledge of the Receiver, despite the fact that the Receiver advised CBJ 

Developments of the impropriety of the Ontario Action on March 5, 2025 

(over one month before the Agagnier Affidavit was sworn). 

5.0 THE VALUE OF THE ACTIONS 

25. In the Receiver’s view, and as set out in greater detail below, neither of the Actions is 

of any net value to the estate of CBJ Developments. 
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5.1 Value of the Alberta Action 

26. The allegations in the Alberta Action (as this term is defined in the Third Report and 

bearing Court file number 2401-18658) relate to the purchase of property municipally 

known as 801 Seventh Avenue S.W in Calgary, Alberta (the “Calgary Property”) 

through a mixed residential/office condominium project conceived of by CBJ 

Developments called “Tower 37” (the “Calgary Project”). 

27. A copy of the statement of claim from the Alberta Action is attached hereto as 

Appendix “G”. 

28. The key allegations of the Alberta Action are as follows: 

a) On January 5, 2022, CBJ Developments entered into an Agreement of 

Purchase and Sale (the “APS”) with various parties to acquire the Calgary 

Property for $65 million from 801 Seventh Inc. (the “Vendor”), which 

APS was later amended on several occasions.  CBJ Developments 

intended to transform the Calgary Property from an empty office tower 

into a mixed-use condominium for residential, office and commercial 

purposes. A copy of the APS is attached hereto as Appendix “H”; 

b) The APS included a specific representation and warranty that the Vendor 

was not aware of any pending or threatened claims, actions or 

proceedings with respect to the Calgary Property other than a specific 

proceeding concerning CNOOC Petroleum North America ULC; 

c) On March 6, 2022, the then owners of the Calgary Property (the 

“Owners”) informed CBJ Developments that a previous conditional 

purchaser of the Property, Ayrshire Real Property Corporation, had 

commenced an action (the “Ayrshire Litigation”) against the Vendor 

on February 1, 2022. After discovering the Ayrshire Litigation, CBJ 

Developments took the position that the Vendor had deliberately and 

intentionally failed to disclose the litigation and this was a material 

breach of its representation that there was no pending or threatened 

litigation against the Calgary Property. CBJ Developments believed that, 

Pactima eSignature Package ID: QlzlYnEtuG_wekfOu9pjm



 

P a g e  | 9 

 

 

as a result, it was impossible for it to complete the purchase of the 

Property by the closing date; 

d) On March 23, 2022, CBJ Developments and the Vendor entered into an 

agreement to amend the APS, which agreement appeared to resolve the 

dispute concerning the Ayrshire Litigation by providing that the Vendor 

indemnify CBJ Developments in respect of the Ayrshire Litigation. This 

amending agreement also provided for a closing date of April 15, 2022. 

Copies of the amending agreements to the APS are attached hereto as 

Appendix “I”; 

e) CBJ Developments was unable to complete the purchase of the Calgary 

Property by the amended closing date. CBJ Developments took the 

position that the failure to close was as a result of certain alleged breaches 

of the APS by the Vendor. CBJ Developments then commenced an action 

(the “801 Action”) against the Vendor and related parties before the 

Court of Queen’s Bench of Alberta in connection with the APS. On June 

22, 2022, the Vendor then delivered a formal notice of termination to CBJ 

Developments in respect of the APS; 

f) In June 2022, CBJ Developments was introduced to Ian Cockwell, 

principal of an investment fund called Ursataur Capital Management LP 

(“Ursataur”). Mr. Agagnier proposed to Mr. Cockwell that Ursataur 

finance CBJ Development’s acquisition of the Calgary Property; 

g) On June 17, 2022, Andrew Cockwell, the Managing Partner of Ursataur, 

signed a non-disclosure agreement on behalf of Ursataur intended to 

protect any “Confidential Information” disclosed by CBJ Developments 

to Ursataur in connection with the Property (the “NDA”). A copy of the 

NDA is attached hereto as Appendix “J”; 

h) On July 7, 2022, CBJ Developments and Mutende Equities Ltd. 

(“Mutende”), an entity related to Ursataur, signed a term sheet (the 

“Term Sheet”) which described terms under which Mutende would 
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lend $55 million to CBJ Developments in connection with CBJ 

Development’s acquisition of the Calgary Property. A copy of the Term 

Sheet is attached hereto as Appendix “K”;  

i) On July 23, 2022, the Defendants also sent a draft loan agreement to CBJ 

Developments with Mutende as the lender and CBJ Developments as the 

borrower, providing that Mutende would provide $55 million in debt 

financing in accordance with the Term Sheet. CBJ Developments calls 

this document the “Mutende Loan Agreement,” though CBJ 

Developments appears to admit that this was never finalized into a final 

and binding agreement;  

j) The Term Sheet stated that any loan would be subject to a series of 

conditions precedent, including that CBJ Developments provide $20 

million in equity towards the transaction, a satisfactory review of the 

purchase agreement for the Calgary Property by Mutende, and the 

acquisition of the Calgary Property with closing no later than August 31, 

2022; 

k) Though CBJ Developments did not acquire the Calgary Property by 

August 31, 2022, the Alberta Action alleges that, due to its ongoing 

dealings, communications, conduct and activities with Ursataur, 

Mutende and its principals (collectively, the “Alberta Defendants”) 

about the Calgary Property, CBJ Developments entered into a valid, 

binding and legally enforceable agreement with the Alberta Defendants. 

CBJ Developments calls this purported agreement the 

“Plaintiff/Defendants Agreement.”   

l) The Alberta Action alleges that the terms of the Plaintiff/Defendants 

Agreement included the following terms: 

i. CBJ Developments and the Alberta Defendants would “join 

forces” to finance the Calgary Property. CBJ Developments would 

have to raise $20 million for this project and the Alberta 
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Defendants would acquire a 20 percent equity position in the 

ownership of the Calgary Property and an entitlement to 20 

percent of all net revenue and net profit while CBJ Developments 

would retain the remaining 80%;  

ii. The Alberta Defendants would consider either providing equity 

investment in the Calgary Property or arranging for third party 

equity investment if so required.  The Alberta Defendants would 

expeditiously approve financing required for the closing of the 

Calgary Property;   

iii. Given that the Alberta Defendants had previously attempted to 

purchase the Calgary Property, which the Alberta Action alleges 

to be “a potential conflict of interest,” both CBJ Developments 

and the Alberta Defendants represented and warranted to each 

other that they would work together on the project on an exclusive 

basis, they would not enter into any communications, 

negotiations or agreements with the Owners, and that they would 

not do or say anything that would place them in a “conflict of 

interest” with one another;   

iv. The Alberta Defendants would have no direct contact with the 

Vendor without CBJ Developments’ prior consent or approval;   

v. Neither party would be entitled to terminate the 

Plaintiff/Defendants Agreement without the consent of the other 

or without agreeing to “fair and reasonable compensation to the 

aggrieved party”;  

m) CBJ Developments claims that the Plaintiff/Defendants Agreement 

commenced in June 2022 until it was improperly breached and 

terminated by the Defendants in January 2023, when the Alberta 

Defendants informed CBJ Developments that they had purchased the 

Calgary Property on December 22, 2022; 

Pactima eSignature Package ID: QlzlYnEtuG_wekfOu9pjm



 

P a g e  | 12 

 

 

n) On October 27, 2023, the Court of King’s Bench of Alberta dismissed the 

801 Action and awarded the Vendor damages in the amount of $1.3 

million as against CBJ Developments. A copy of this Order is attached as 

Appendix “M.” 

29. On December 23, 2024, Mr. Agagnier issued the Alberta Action, which listed CBJ 

Developments as the plaintiff. The Alberta Action claims damages against the Alberta 

Defendants on under a variety of legal theories including breach of contract and a 

variety of torts. 

30. Based on the documents it has reviewed and the pleadings, the Receiver is of the view 

that the Alberta Action is not worth pursuing in the receivership (even if the Receiver 

could find funding for this action). The Receiver makes the following observations, in 

this regard: 

a) While Ursataur did engage in a transaction that would have the effect of 

preventing CBJ Developments from acquiring the Calgary Property, CBJ 

Developments likely did not have any right to acquire the Property, as a 

result of the dismissal of its action in the 801 Litigation. Because CBJ 

Developments lost any interest or right to acquire the Calgary Property 

from the Vendor as a result, this means that the Property likely did not 

represent a business opportunity of CBJ Developments that was capable 

of being interfered with; and 

b) CBJ Developments admits that the Alberta Defendants were aware of the 

Calgary Property and had considered purchasing it before the Alberta 

Defendants were introduced to CBJ Developments. Accordingly, the 

opportunity to purchase the Calgary Property likely does not constitute 

“Confidential Information” for the purposes of the NDA; 

c) While CBJ Developments has alleged that part of the Confidential 

Information that it provided to the Alberta Defendants was its “Unique 

Concept” for the Calgary Project (being the creation of a residential and 

office condominium with each floor consisting of a separate unit), CBJ 

Pactima eSignature Package ID: QlzlYnEtuG_wekfOu9pjm



 

P a g e  | 13 

 

 

Developments has not provided the Receiver any evidence to support that 

the Alberta Defendants are using this Unique Concept in connection with 

the Property, and the Alberta Defendants have specifically denied such 

allegation; 

d) The Receiver was not provided with any documents that are consistent 

with the Plaintiff-Defendant Agreement or that contain any specific 

terms or representations on behalf of the Alberta Defendants in which 

they agreed to be bound by such a Plaintiff-Defendant Agreement and the 

Defendants specifically deny that any such agreement was formed. On 

the contrary, the email correspondence that Mr. Agagnier reproduced in 

the Alberta Action’s statement of claim suggests that the Plaintiff and 

Defendants continued to negotiate the terms of a potential agreement to 

fund the acquisition of the Property from August through October 2022 

(see paragraphs 59 and 72 of the Alberta Action statement of claim); 

e) CBJ Developments claims that the Alberta Defendants owed CBJ 

Developments a fiduciary obligation that was breached when the Alberta 

Defendants acquired the Property. In the Receiver’s view, a Court would 

be unlikely to find that one of two arm’s length corporations involved in 

discussions over financing to acquire an investment property owed a 

fiduciary duty to the other; and 

f) CBJ Developments claims that the Alberta Defendants have committed 

the tort of unjust enrichment. Unjust enrichment requires (1) the 

enrichment of the defendant, (2) the corresponding deprivation of the 

plaintiff and (3) the absence of a juristic reason for the enrichment.  The 

Receiver is of the view that a Court would likely find that, to the extent 

that the Alberta Defendants were enriched by their acquisition of the 

Calgary Property, there was a juristic reason for this: an agreement to 

purchase the Calgary Property from the Owners. Likewise, a court would 

likely find that the Alberta Defendants conduct has not occasioned any 

corresponding deprivation on the part of CBJ Developments. CBJ 
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Developments likely had no right or interest in the Calgary Property 

which was deprived by the Alberta Defendants’ acquisition of the same 

(as a result of the outcome of the 801 Litigation, in which judgment was 

granted against CBJ Developments and in favour of the Owners). 

31. As a result of the foregoing, the Receiver is of the view that the Alberta Action does 

not represent an asset of the estate of CBJ Developments. 

5.2 Value of the Ontario Action 

32. The allegations in the Ontario Action (as this term is defined in the Third Report, and 

bearing Court file number CV-24-00723362-00CL) relate to certain financing 

acquired by an affiliate of CBJ Developments. Among other things, the Ontario Action 

alleges that certain of the defendants to the Ontario Action (collectively, the “Ontario 

Defendants”) induced Mr. Agagnier to procure such financing and to distribute such 

funds to certain of the Ontario Defendants through means of fraud. 

33. A copy of the statement of claim from the Ontario Action is attached hereto as 

Appendix “N”.  

34. The key allegations of the Ontario Action are as follows: 

a) In or around 2021, an affiliate of CBJ Developments called CBJ-Fort Erie 

Hills Inc. (“CBJ-FEH”) purchased certain real property (“FEH Lands”) 

from an entity called Fort Erie Hils Inc. (“Hills”); 

b) At this time, CBJ-FEH was owned by Mr. Agagnier and his business 

partner, Jeffrey Burrell; 

c) The purchase price of the FEH Lands was $15.95 million plus the 

assumption of an existing first mortgage on the FEH Lands and less 50% 

of the costs required to complete certain remediation of the FEH Lands; 

d) CBJ-FEH satisfied the purchase price for the FEH Lands through a 

number of sources including a vendor take back mortgage in favour of 
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Hills and mortgage financing from parties related to certain of Mr. 

Agagnier’s business partners, including Mr. Burrell and Salvatore 

Romeo; 

e) There was a partially written and partially verbal agreement (such 

agreement being the “Management Agreement”) between CBJ 

Developments and CBJ-FEH governing the management and payment of 

expenses in relation to the FEH Lands which contemplated that: 

i. CBJ Developments would make certain payments in respect of 

outstanding loans and remediation expenses in connection with 

the FEH Lands. CBJ Development’s expenses in connection with 

these payments would be repayable by CBJ-FEH to CBJ 

Developments on demand; and 

ii. CBJ-FEH granted CBJ Developments a charge on the FEH Lands 

(though this charge was never registered on title to the FEH 

Lands). 

f) In or around October 2023, Mr. Agagnier negotiated a financing 

agreement with Hillmount Capital Inc. (“Hillmount”) which 

contemplated a loan of $8 million to CBJ-FEH in exchange for a first 

charge on the FEH Lands (such loan being the “Hillmount Loan”). 

g) The purpose of the Hillmount Loan was: 

i. To fund the ongoing development of the FEH Lands; 

ii. To payout a portion of CBJ-FEH’s secured debt; 

iii. Payment of outstanding interest payments due and owing by CBJ-

FEH to its creditors; and 

iv. Payment of funds due and owing to CBJ Developments pursuant 

to the Management Agreement; 
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h) In or about October 2023, Mr. Burrell advised Mr. Agagnier that, in his 

capacity as director of CBJ Developments and CBJ-FEH, he would not 

approve the Hillmount Loan on behalf of these companies unless Mr. 

Agagnier agreed that “a significant advance […] be paid against first and 

second mortgages [in favour of entities related to Mr. Burrell and Mr. 

Romeo] and that [Mr. Burrell’s family trust] participate in any 

restructured security package that Mr. Agagnier was negotiating” with 

Hills and other then existing secured creditor of the FEH Lands; 

i) “[H]aving no choice, [Mr. Agagnier] agreed to this demand from [Mr. 

Burrell]” and, to facilitate the Hillmount Loan, in October and November 

2023, Mr. Agagnier negotiated various loan and security amending 

agreements with CBJ-FEH's various creditors. This included a

forbearance agreement between Hills and CBJ-FEH that required CBJ-

FEH to make certain payments to Hills from the Hilmount Loan and 

required that Mr. Agagnier and Mr. Burrell pledge their shares in CBJ-

FEH to Hills as security for these obligations. Hills would be entitled to 

enforce its security if all amount owing to it by CBJ-FEH were not paid 

by February 28, 2024; 

j) The defendant Joe Bressi represented to Mr. Agagnier that Mr. Bressi 

owned a business that raised several millions in investment capital 

through the sale of bonds. Mr. Bressi represented to Mr. Agagnier that, if 

CBJ Developments proceeded with obtaining the Hillmount Loan and 

provided Mr. Bressi with equity in CBJ Developments and its affiliates, 

Mr. Bressi would provide a minimum of $70 million from his business to 

cover all of the payments that would be due and owing by the CBJ 

Developments and related entities in respect of their acquisition of 

various pieces of real property (such agreement being the “Bressi 

Funding Agreement”); 

k) Mr. Bressi, Randy Hoffner (the principal of Hills) and Mr. Burrell 

coordinated to pressure Mr. Agagnier to proceed with the Hillmount 
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Loan and to prevent Mr. Agagnier from obtaining other alternative 

financing sources to repay the indebtedness securing the FEH Lands; 

l) Just prior to the advance of the Hillmount Loan, and in exchange for 

providing the funding pursuant to the Bressi Funding Agreement, Mr. 

Bressi demanded that CBJ Developments pay him a funding fee of 

$1,000,000 USD from the Hillmount Loan (the “Bressi Fee”); 

m) To avoid enforcement proceedings threatened by Mr. Hoffner and Hills, 

and relying on representations from Mr. Bressi, Mr. Burrell and Mr. 

Hoffner that Mr. Bressi would loan $70 million to CBJ Developments and 

its affiliates if Bressi received $1 million USD from the Hillmount Loan, 

in or around October 2023, Mr. Agagnier caused CBJ Developments to 

complete the Hillmount Loan transaction. The funds received from 

Hillmount were then used to pay the Bressi Fee and to repay certain 

indebtedness secured by the FEH Lands including Hills, the Burrell 

Family Trust and the Romeo Family Trust; 

n) Notwithstanding representations by Mr. Bressi, he never provided CBJ 

Developments any loan funding; 

o) In February 2024, CBJ Developments and CBJ-FEH defaulted under the 

various loan agreements that were secured by the FEH Lands, including 

to Hills, and the various secured parties commenced enforcement 

proceedings against CBJ Developments, CBJ-FEH and Agagnier. As a 

result, Hills took possession of the shares in CBJ-FEH; and 

p) Some of the Ontario Defendants caused CBJ-FEH to sell the FEH Lands 

to a third party at a purchase price which is substantially below its actual 

market value. The Ontario Action states that this third party was either 

Elena Salvatore, Vincent Salvatore Jr. or an unknown entity or person. 

35. On July 5, 2024, Mr. Agagnier issued the Ontario Action, which listed both himself 

and CBJ Developments as plaintiffs. The Ontario Action claims a wide variety of relief 
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on behalf of Mr. Agagnier, as well as the following relief on behalf of CBJ 

Developments: 

a) damages in the amount of $3,000,000 as against CBJ-FEH on account 

CBJ-FEH’s indebtedness to CBJ Developments under the Management 

Agreement; 

b) further damages in an amount to be particularized before trial as against 

CBJ-FEH, for lost opportunity with respect to the real property 

development that Mr. Agagnier intended to develop on the FEH Lands 

(the “Fort Erie Project”), which project is alleged to have failed as a 

result of the Ontario Defendants’ alleged misconduct; and 

c) damages in the amount of $375,000 as against Hills, Mr. Hoffner and 

Trans Global Partnership (a party which the Receiver understands to be 

the beneficial owner of Hills) for repayment of CBJ Development’s 50% 

share of the remediation expenses CBJ Developments incurred in 

connection with the FEH Lands. 

36. Based on the documents it has reviewed, the Receiver is of the view that the Ontario 

Action does not represent an asset to CBJ Developments and that the prosecution of 

the Ontario Action would not produce any net benefit for the estate of CBJ 

Developments. The Receiver makes the following observations, in this regard: 

a) the Ontario Action alleges that CBJ Developments and CBJ-FEH entered 

into the Management Agreement, which was a partially written and 

partially verbal agreement under which CBJ-FEH is alleged to have 

agreed to compensate CBJ Developments for certain costs incurred and 

work completed in connection with the development of the FEH Lands. 

The Receiver was provided with a ledger documenting due to/due from 

transfers of funds from CBJ Developments to CBJ-FEH which were 

purportedly made pursuant to this Management Agreement.  A copy of 

this ledger is attached hereto as Appendix “O”. On its face, this ledger 

does appear to record that CBJ-FEH owes monies to CBJ Developments. 
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However, the Receiver was not provided with any other evidence to 

support that CBJ Developments loaned money or incurred expenses in 

connection with the purported Management Agreement. The Receiver 

notes that the FEH Lands were sold by TDB Restructuring Limited in its 

capacity as Receiver of CBJ-FEH in April 2025 and that the secured 

indebtedness registered against the FEH Lands appears to far exceed the 

proceeds of the FEH Lands (see the First Report of TDB Restructuring 

Limited in its capacity as receiver of CBJ-FEH, which is attached hereto 

as Appendix “P.” Paragraph 55 notes that the principal indebtedness 

apparently secured by the FEH Lands is $62 million. This number does 

not, of course, account for unsecured creditors. The FEH Lands were only 

sold for $15.6 million). As a result, even if there were amounts due and 

owing by CBJ-FEH to CBJ Developments under the Management 

Agreement, there appears to be negligible prospect of recovery from CBJ-

FEH which, to the Receiver’s knowledge, had no other assets other than 

the FEH Lands;  

b) CBJ Developments claims unparticularized damages for the lost 

opportunity to participate in the Fort Erie Project. While it may be that 

Mr. Agagnier has a plausible cause of action against one or more of the 

Ontario Defendants (and the Receiver explicitly expresses no view with 

respect any of Mr. Agagnier’s claims), the Receiver is of the view that CBJ 

Developments likely does not have such a claim and did not suffer any 

damages as a result of the Defendants’ alleged conduct. This is because 

Mr. Agagnier does not allege that CBJ Developments had any ownership 

interest in CBJ-FEH (which entity was owned by Mr. Agagnier and Mr. 

Burrell) of which it was wrongfully deprived by the actions of the Ontario 

Defendants. Had CBJ-FEH retained control of the FEH Lands and not 

defaulted under its loan agreement with Hills and other creditors, it is 

unclear what opportunity CBJ Developments would have obtained or 

been entitled to participate in; and 
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c) The Ontario Action alleges that CBJ-FEH received a credit on the 

purchase price of the FEH Lands in the amount of 50% of the costs 

required to complete certain remediation of the FEH Lands. The Ontario 

Action appears to allege that CBJ Developments incurred $750,000 in 

connection with the remediation of the FEH Lands and that, accordingly, 

Hills was required to reimburse CBJ for 50% of this amount. The 

Receiver was not provided any documents to evidence that (1) CBJ 

Developments was a party to such an agreement and would have the 

benefit of this credit, (2) CBJ Developments incurred costs in the amount 

of $750,000 in connection with such remediation or (3) that these costs 

were properly reimbursable by Hills to CBJ Developments.  

37. As a result of the foregoing, the Receiver is of the view that the Ontario Action is likely 

of no value to the estate of CBJ Developments. 

All of which is respectfully submitted to this Court as of this 7th day of November, 2025. 
 
 
TDB RESTRUCTURING LIMIITED, solely in its capacity 
as Receiver of the Debtors and not in its personal or corporate 
capacity 
 
 

 
Per:  

Bryan A. Tannenbaum, FCPA, FCA, FCIRP, LIT 
Managing Director 
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ENDORSEMENT OF JUSTICE OSBORNE 

1. The Receiver moves for a discharge and release order, and an order approving the Third Report dated 
March 7, 2025, the statement of receipts and disbursements for the period January 26, 2024 to February 
28, 2025, and an order approving the fees of the Receiver and its counsel.  

2. The Receiver relies on the Third Report. The Service List has been served. The motion is unopposed. 
Defined terms in this Endorsement have the meaning given to them in the motion materials unless 
otherwise stated. 

3. The Sales Transaction closed on November 7, 2024. Given that administration of the estate is substantially 
complete, the Receiver seeks a discharge and related relief, including authorization to make a distribution 
to the Applicant. 

4. The activities of the Receiver as set out in the Third Report are consistent with its mandate provided in 
the original Appointment Order, were appropriate, and have been accretive to the progress of this 
proceeding. They are approved. 

5. The statement of receipts and disbursements is appropriate and is also approved. 

6. The fees of the Receiver and its counsel relate to the activities described in the Third Reports in the earlier 
reports. They are fully described in the fee affidavits appended to the Third Report. They are appropriate, 
reasonable, and they also are approved: Bank of Nova Scotia v. Deimer. 

7. That leaves the request for a discharge of the Receiver. The administration of the estate is, as noted above, 
substantially complete. Ordinarily, it would follow that a discharge today might well be appropriate. 
However, in my view, such relief ought not to be granted today, given certain events that have transpired 
as set out in the Third Report at Section 6.0. 

8. In particular, the Receiver was advised on February 24, 2025 that on December 23, 2024, CBJ 
Developments commenced an action in Alberta against Ursataur Capital Management LP, Andrew 
Cockwell, Ian Cockwell and Mutende Equities Ltd. The statement of claim in the Alberta action is 
appended to the Third Report as Appendix H. 

9. Counsel to the Receiver sent a letter to CBJ Developments advising that the Alberta action was 
commenced without the consent of the Receiver, contrary to the express terms of the Receivership Order, 
and the Receiver demanded that CBJ Developments refrain from taking any steps in the Alberta Action 
without the explicit consent of the Receiver, which has not been given (Appendix I).  

10. CBJ responded by correspondence dated March 5, 2025 advising that no further steps would be taken in 
the Alberta action pending the outcome of the receivership or seeking Court approval to proceed with 
same. (Appendix J). 

11. Then, on March 7, 2025, the Receiver learned that CBJ had commenced another action in Ontario 
(Appendix K). On the same day, counsel to the Receiver wrote to Ontario counsel for CBJ advising of the 
fact that this action also was improper and not permitted by the Receivership Order and requesting that no 
further steps be taken in the Ontario action without the consent of the Receiver which has likewise not 
been given. 

12. Counsel present today advise that the Alberta action was before the Court of King’s Bench in Alberta last 
week, but was adjourned at the request of CBJ to March 31, 2025. 

13. Both the Alberta action and the Ontario action were commenced by CBJ in direct breach of the 
Receivership Order of Penny, J of the Commercial List in this Court. I am concerned by the blatant and 



repeated disregard of the Receivership Order by CBJ. I am also concerned by the fact that, in its response, 
CBJ did not undertake to immediately discontinue the actions, but rather advised that it would not take 
any further steps “pending the outcome of the Receivership or [my] seeking Court approval to proceed 
with the claim”.  

14. Moreover, I do not know whether the adjournment request in Alberta (to a date subsequent to the date of 
this previously scheduled discharge hearing) was related to the fact that the Receiver was seeking a 
discharge today in this Court, something of which CBJ was aware. 

15. In any event, and given the pendency of these actions and particularly the Alberta action, in the 
circumstances, in my view, it is not appropriate to discharge the Receiver today. The receivership 
continues, and the Receiver remains an officer of this Court with the powers granted to it in the 
Receivership Order, including with respect to actions brought by or on behalf of CBJ. 

16. The Court of King’s Bench will obviously do is it sees fit in respect of the Alberta Action. This 
Endorsement should be brought to the attention of that Court at the March 31 hearing. 

17. In the circumstances, I am adjourning the Receiver’s motion for a discharge to be returnable before me on 
April 14, 2025 at 12 PM noon.  

18. The Receiver had intended to make a distribution of surplus proceeds to the Applicant (who will suffer a 
shortfall in any event) upon discharge. The Applicant wants those funds, and there is no issue that the 
Applicant is beneficially entitled to them. There is no reason to delay that distribution, and it is approved. 

19. Order to go with respect to the approval of the Third Report, the fees of the Receiver and its counsel, and 
with respect to the distribution by the Receiver of the surplus proceeds to the Applicant.  
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COURT FILE NUMBER 2401-18658 

COURT 
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PLAINTIFF 

DEFENDANTS 

DOCUMENT 

ADDRESS FOR 
SERVICE AND 
CONTACT 
INFORMATION OF 
PARTY FILING THIS 
DOCUMENT 

COURT OF KING'S BENCH OF ALBERTA 

CALGARY Clerk's Stamp 

CBJ DEVELOPMENT INC. 

URSATAUR CAPITAL MANAGEMENT LP., ANDREW 
COCKWELL, IAN COCKWELL and MUTENDE EQUITIES 
LTD. 

ORDER 

Code Hunter LLP 
Barristers 
850, 440 - 2 Avenue SW 
Calgary, AB T2P 5E9 

Christian J. Popowich 
Telephone: 403.234-9800 
Facsimile: 403.261 .2054 
File No: 12081 .001 

DATE AND PLACE THIS ORDER WAS PRONOUNCED: 31 March 2025, Calgary, AB 

NAME OF APPLICATIONS JUDGE WHO MADE THIS ORDER: J.R. Farrington 

UPON THE APPLICATION of the defendants for an Order striking the Statement of Claim 

filed by the plaintiff CBJ Developments Inc. ("CBJ") on 23 December 2024; AND UPON 

reviewing the affidavit of Andrew Cockwell sworn 7 March 2025, the affidavit of Chris 

Agagnier sworn 27 March 2025, the initial and supplemental bench briefs of the defendants, 

the letter of Paliare Roland Rosenberg Rothstein LLP (counsel for the receiver of CBJ) to this 

Court dated 14 March 2025, the Endorsement of the Ontario Superior Court of Justice 

(Commercial List) dated 18 March 2025 in Court File No. CV-23-00707989-00CL, and other 

materials provided by counsel for the parties; AND UPON hearing the oral submissions of 

counsel for the parties; 

IT IS HEREBY ORDERED THAT: 

1. The application for an Order striking the Statement of Claim is dismissed. 

BeaumontS
QB Calgary
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2. The within action is stayed pending either: 

a. CBJ obtaining an Order from the Ontario Superior Court of Justice (Commercial 

List) granting leave nunc pro tune to commence the within action; or 

b. discharge of the receiver of CBJ, in a manner which contemplates continued 

carriage of the action by CBJ. 

3. Costs of the application are in the cause. 

APPROVED AS TO FORM AND CONTENT: 

Code Hunter LLP 

Per: 

A.J.C.K.B.A. 

Lenczner Slaght LLP 

Per: 
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Court File No.: CV-23-00707989-00CL 

ONTARIO  

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

1180554 ONTARIO LIMITED 

Applicant 

- and - 

CBJ DEVELOPMENTS INC., CBJ - CLEARVIEW GARDEN ESTATES INC.  

and CBJ - BRIDLE PARK II INC. 

Respondents 

AFFIDAVIT OF CHRISTOPHER AGAGNIER 

 

I, CHRISTOPHER AGAGNIER, of the Town of Ridgeway, Province of Ontario 

MAKE OATH AND SAY: 

1. I am a director and officer of the respondent CBJ Developments Inc. (“CBJ 

Developments”) and therefore, I have knowledge of the facts hereinafter deposed to.  To the extent 

that I rely upon facts provided by others, I verily believe those facts to be true. 

2. I acknowledge that I instructed our lawyer Greg Roberts to issue the statement of claim a 

copy of which is attached hereto as Exhibit “A”, which issued on July 5, 2024 (the “Fort Erie 

action”). This is an action for damages and relief under the Business Corporations Act (Ontario) 

for oppression, fraud and conspiracy and has nothing to do with the issues in the receivership.   

3. In the Fort Erie action, CBJ Developments is claiming flow through expenses to the 

development in Fort Erie. My cause of action in that proceeding is against the personal defendants 

for fraud in the transfer of my shares in CBJ-Fort Erie Hills Inc., the company which owned the 

development in Fort Erie. 

4. The Receivership involves a property in Stayner, Ontario.     
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7. I understood that the receivership in this action related only to the issues regarding the 

Stayner property, which I understand was sold to the mortgage holder.   

8. I was in constant communication with the receiver Bryan Tannenbaum.  Mr. Tannenbaum 

was aware of the fact that I was going to issue the Fort Erie action at all times.  Mr. Tannenbaum 

also spoke to Mr. Roberts, my lawyer, who I understand advised Mr. Tannenbaum that we were 

going to issue the claim against the defendants for causes of action unrelated to the Stayner 

property.  I am advised by Mr. Roberts and verily believe that Mr. Tannenbaum did not take any 

issue with that course of action. 

9. Other than serving the statement of claim, we have not taken any further action in this 

proceeding waiting for the receivership to be discharged.  We have received several demands for 

particulars and a demand to inspect documents – several months ago in December 2024.  We have 

taken no action to respond to these demands, while waiting for the receiver to be discharged. 

Although we asked for a certificate of pending litigation in the Fort Erie action, we have not 

brought this motion as the receivership action is still outstanding.  

10. At the return of this hearing, CBJ Developments will seek the discharge of the receiver of 

CBJ in a manner which contemplates continued carriage of the Fort Erie Action by CBJ 

Developments or an order granting leave nunc pro tunc for CBJ to commence the Fort Erie action. 
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This is Exhibit “A” to the Affidavit Christopher Agagnier stated as being located in the Town of 

Ridgway, Province of Ontario  before me at Sun City West, Arizona USA on April 11, 2025, in 

accordance with O. Reg 431/20, Administering Oath or Declaration. 

 

 

Greg Roberts 

A commissioner etc. 
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Court File No. 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

BETWEEN: 

CHRIS A GAGNIER and CBJ DEVELOPMENTS INC. 
Plaintiffs 

and 

CBJ-FORT ERIE HILLS INC., FORT ERIE HILLS INC., JEFFREY BURRELL, 
RANDY HOFFNER, JOSEPH BRESSI, TRANS GLOBAL PARTNERSHIP, 

SALVATORE ROMEO as trustee for the ROMEO FAMILY TRUST, JEFFREY 
BURRELL as trustee for the BURRELL FAMILY TRUST, RON BURRELL ELENA 

SALVA TORE, VICENT SALVA TORE JR., JOHN DOE and XYZ CORP. 

STATEMENT OF CLAIM 

TO THE DEFENDANTS: 

Defendants 

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff. 
The claim made against you is set out in the following pages. 

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for you 
must prepare a statement of defence in Form 18A prescribed by the Rules of Civil Procedure, 
serve it on the plaintiffs lawyer or, where the plaintiff does not have a lawyer, serve it on the 
plaintiff, and file it, with proof of service in this court office, WITHIN TWENTY DAYS after 
this statement of claim is served on you, if you are served in Ontario. 

If you are served in another province or territory of Canada or in the United States of America, 
the period for serving and filing your statement of defence is forty days. If you are served outside 
Canada and the United States of America, the period is sixty days. 

Instead of serving and filing a statement of defence, you may serve and file a notice of intent to 
defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to ten more 
days within which to serve and file your statement of defence. 

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN 
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. 
IF YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY 
LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A 
LOCAL LEGAL AID OFFICE. 
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IF YOU PAY THE PLAINTIFF'S CLAIM, and $2,500.00 or costs, within the time for 
serving and filing your statement of defence you may move to have this proceeding dismissed by 
the court. If you believe the amount claimed for costs is excessive, you may pay the plaintiffs 
claim and $400 for costs and have the costs assessed by the court. 

TAKE NOTICE: THIS ACTION WILL AUTO MA TI CALLY BE DISMISSED if it has not 
been set down for trial or terminated by any means within five years after the action was 
commenced unless otherwise ordered by the court. 

Date: July 2024 Issued by: .......................................................... . 
Local registrar 

Address of Com1 office: 

TO: CBJ-FORT ERIE HILLS INC., 
801 Lawrence Avenue East, Suite Ph5 
Toronto, Ontario, M3C 3W2 

FORT ERIE HILLS INC. 
77 City Centre Drive, Unit 602 
Mississauga, Ontario, L5B IMS 

JEFFREY BURRELL 
72 Babcombe Drive 
Thornhill, Ontario L3T lN I 

RANDY HOFFNER 
77 City Centre Drive, Unit 602 
Mississauga, Ontario, LSB IMS 

JOSEPH BRESSI 
675 Cochrane Drive 
6th Floor, East Tower 
Markham, Ontario L3R 0B9 

330 University A venue, 7th Floor 
Toronto MSG 1R7 
Fax: (416) 327-6228 
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c/o RANDY HOFFNER 
77 City Centre Drive, Unit 602 
Mississauga, Ontario, L5B IMS 

SALVA TORE ROMEO 
947 Blind Creek Drive 
Shuniah, Ontario P7 A 0C6 

RON BURRELL 
72 Babcombe Drive 
Thornhill, Ontario L3T 1 N 1 

ELENA SALVATORE 
801 Lawrence Avenue East, Suite Ph5 
Toronto, Ontario, M3C 3W2 

VICENT SALVATORE JR. 
801 Lawrence Avenue East, Suite Ph5 
Toronto, Ontario, M3C 3W2 

JOHN DOE 

XYZCORP. 
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CLAIM 

1. The Plaintiff Chris Agagnier ("Chris") claims against CBJ-Fort Erie Hills lnc. ("FEH") 

and Jeffrey Burrell ("Jeff'): 

(a) a declaration that Chris is a "complainant" for the purposes of advancing an 
oppression claim under section 248 of the OBCA; 

(b) relief pursuant to section 248 of the OBCA that this Honourable Court deems fit; 

( c) an interim and final declaration pursuant to sections 161 (2)(b) and 248 of the 
OBCA that: 

(i) the business of CBJ-Fort Erie Hills Inc. ("FEH") has been and is being 
carried on with intent to defraud Chris to affect a result; 

(ii) the business or affairs of FEH is or has been carried on or conducted, or 
the powers of Jeff, as one of the former directors of FEH and now by the 
Defendants Elena Salvatore ("Elena") and the Defendant Vincent 
Salvatore Jr. ("Vincent"), the current directors of FEH, is or has been 
exercised, in a manner that is oppressive or unfairly prejudicial to, or that 
unfairly disregards, the interests of Chris; or 

(iii) Jeff, a former director of FEH and Elena and Vincent, the current directors 
of FEH have acted fraudulently or dishonestly; 

(iv) the acts and omissions of Jeff, Elana and Vincent effected a result; 

(v) the business and affairs of FEH were carried on or conducted at all 
material times by Jeff and then by Elena and Vincent in a manner; and 

(vi) the powers of Jeff, then Elena and Vincent, the former and the current 
directors of FEH at the time were exercised in a manner, 

that was oppressive of, unfairly prejudicial to, and that unfairly disregarded the 
interests of the Plaintiffs; 

( d) an interim and final declaration pursuant to section 161 (2)(a) of the OBCA that 
the business of FEH was and is carried on by Jeff and now by Elena and Vincent, 
the current directors of FER, with intent to defraud Chris; 

(e) an interim and final declaration that Chris is an aggrieved person as that term is 
used in section 248(3)(i) of the OBCA; 

(1) an order compensating Chris as an aggrieved person; 

(g) an interim order that Chris is at liberty to obtain a certificate of pending litigation 
in respect of the FEH Lands more particularly described in Schedule A attached 
hereto; 

(h) an interim injunction preventing the sale of the FEH Lands and the FEH Shares, 
as defined below; 
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(i) an interim order appointing a Monitor over the FEH Lands on such terms and 
conditions as this Honourable Court shall establish including without limitation, 
an interim order preventing any further dealings by any party to this Action with 
the FEH Lands except with the approval of the Monitor and an order relating 
thereto; and 

U) an interim order appointing a Receiver Manager over the FEH Lands on such 
terms and conditions as this Honourable Court shall establish including without 
limitation, an interim order preventing any further dealings by any party to this 
Action with the FEH Lands except with the approval of the Receiver Manager 
and an order relating thereto. 

2. Chris claims against all of the Defendants: 

(a) a declaration that the Restated Loan Agreement, the Share Pledge Agreement and 
the Illegal FEH Land Sale Agreement or Illegal FEH Share Agreement, as defined 
below, are illegal, null and void, invalid and unenforceable; 

(b) an interim order that all of the issued FEH Shares, as defined below, be forthwith 
surrendered to the Monitor or the Receiver Manager, once appointed, pending the 
outcome of the trial of this Action and that no party be entitled to vote or 
otherwise deal with said FEH Shares without prior order from this Honorable 
Court; 

(c) damages in the amount of $25,000,000 for fraud, conspiracy, breach of fiduciary 
duty and oppression; 

(d) further damages in an amount to be particularized before trial, for damages, lost 
profits and lost opportunity with respect to the Fort Erie Project (defined below), 
which is unable to proceed through the real estate development process as a result 
of the defendants' actions; 

(e) punitive damages in the amount of $1,000,000; 

(f) orders for restitution, an accounting and disgorgement of all assets, properties and 
funds belonging to FEH and improperly diverted by or to any of the Defendants 
or any person, corporation or other entity on such Defendant' s behalf; 

(g) a declaration that the Plaintiffs are entitled to trace the assets, properties and funds 
of FEH into the hands of any of the Defendants, and a declaration that such 
Defendants hold those assets, properties and funds as constructive trustee for the 
Plaintiffs; 

(h) a constructive trust and tracing or following order in respect of all assets, 
properties and funds belonging to the Plaintiffs and improperly diverted by or to 
any of the Defendants or any person, corporation or entity on such defendant' s 
behalf, and in respect of all the traceable products thereof; 

(i) a declaration the Defendants are jointly and severally responsible to provide full 
and complete indemnification for and on behalf of Chris for all amounts that he 
may be obliged to pay to third parties for any amounts due and owing by CBJ or 
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FEH to third parties that he has guaranteed or is otherwise personally liable to 
pay; 

G) prejudgment and post-judgment interest accordance with sections 128 and 129 of 
the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended; 

(k) costs of this proceeding on a substantial indemnity basis, or alternatively, on a 
partial indemnity basis; and 

(I) such further and other relief as this Honourable Court may deem just. 

3. The Plaintiff CBJ Developments Inc. claims against the Defendant CBJ-Fort Erie Hills 

Inc.: 

(a) damages in the amount of$3,000,000 on account of fees and expenses paid in 
accordance with the Management Agreement, as explained below; 

(b) further damages in an amount to be particularized before trial, for damages, 
lost profits and lost opportunity with respect to the Fort Erie Project (defined 
below), which is unable to proceed through the real estate development 
process as a result of the defendants' actions; 

(c) prejudgment and post-judgment interest at the prime rate quoted by the Royal 
Bank of Canada plus 2% or in the alternative, in accordance with sections 128 
and 129 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended; 

(d) costs of this proceeding on a substantial indemnity basis, or alternatively, on 
a partial indemnity basis; and 

( e) such further and other relief as this Honourable Court may deem just. 

4. The Plaintiff CBJ Developments Inc. claims against the Defendants Fort Erie Hills Inc., 

Randy Hoffner and Trans Global Partnership: 

(a) damages in the amount of $375,000 for repayment of their share of the FEH 
Remediation Expenses, as defined below; 

(b) prejudgment and post-judgment interest in accordance with sections 128 and 
129 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended; 

(c) costs of this proceeding on a full or substantial indemnity basis; and 

(d) such further and other relief as the lawyers for the Plaintiffs may advise or this 
Honourable Court may deem just. 
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5. The Plaintiff CBJ Developments Inc. ( "CBJ'') is an Ontario corporation with its head 

office located at Ridgeway Ontario. 

6. The Plaintiff Chris Agagnier ( "Chris"), a resident of Ridgeway Ontario. 

7. The Defendant CBJ-Fort Erie Hills Inc. ("FEH") is an Ontario corporation with its head 

office located at Thornhill, Ontario. 

8. The Defendant Jeffrey Burrell ("Jeff') is a resident of Thornhill, Ontario. Jeff was a 

director of CBJ and FEH, and the trustee of the Burrell Family Trust. 

9. Chris and Jeff were equal shareholders of CBJ and FEH. 

10. The Defendant Trans Global Partnership ("TGP") is a partnership of overseas Japanese 

investors who collectively were the owners of those lands which form the subject matter of this 

Action and other lands which comprise the "Land Acquisitions" as hereinafter defined. 

11. The Defendant Fort Erie Hills Inc. ("Hills") is an Ontario corporation with its head office 

located at Burlington Ontario. Hills acted as bare trustee and Canadian agent for TGP. 

12. The Defendant Randy Hoffner ("Randy") is a resident of Burlington Ontario. At all 

material times, Randy was the principal of Hills, and the authorized agent and trustee for TPG. 

13. The Defendant Salvatore Romeo ("Romeo") is a resident of Shuniah Ontario and at all 

material times, Romeo was the trustee for the Romeo Family Trust. 

14. The Defendant Joseph Bressi ("Bressi") currently resides in Markham Ontario. 

15. The Defendant Elena Salvatore ("Elena Salvatore") resides in the City of Toronto, 

Ontario. 
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16. The Defendant Vincent Salvatore Jr. ("Vincent Salvatore") resides m the City of 

Toronto, Ontario. 

17. The Defendant XYZ Corp., is a corporation that has entered into an agreement of 

purchase and sale to purchase the FEH Lands or the FEH Shares. 

18. The Defendant John Doe is the principal of the XYZ Corp. or is the purchaser of the FEH 

Lands or the FEH Shares. 

FACTS 

19. On incorporation, Chris and Jeff were appointed the directors of CBJ. Chris and Jeff were 

each originally issued 50% of the shares of CBJ. 

20. In or about December 2023 to January 2024, Jeff advised CBJ that he was relinquishing 

his duties as director of CBJ and wanted nothing further to do with CBJ effectively leaving Chris 

as its sole managing director. From and after that date, Jeff has continuously reiterated that 

position and from that time forward Jeff has been inactive in managing CBJ. 

21. Given Jeffs improper and illegal conduct, as described below, Chris seeks an order 

pursuant to s. 248(3)(e) of the OBCA removing Jeff as a director of CBJ. 

22. Chris and Jeff acquired four parcels of development lands in Fort Erie and Stayner, 

Ontario (the "Land Acquisitions") from Hills, acting as Canadian agent for TPG, which 

beneficially owned these lands. To acquire the Land Acquisitions, CBJ purchased one parcel and 

Chris and Jeff incorporated three special purpose vehicles to purchase the other three properties 

(the "CBJ Affiliates") including the FEH Lands. 

23. All of the shares of the CBJ Affiliates were owned by Chris and Jeff, including the shares 

of FEH (the "FEH Shares"). 
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24. On November 1, 2021, one of these parcels was acquired by FEH (the "FEH Lands"). 

The FEH Lands consist of eighty-five acres of raw development land located in Fort Erie, 

Ontario, municipally described as 85 Crooks Street, Fort Erie, Ontario and legally described on 

Schedule "A" hereto (the "Fort Erie Project"). 

25. TGP authorized Hills to be its Canadian representative with full authority to represent 

them on all matters relating to the Land Acquisitions, including the closing of the purchase of the 

FEH Lands. Randy was the sole director, officer and shareholder of Hills and the trustee for 

TPG. 

26. The other three parcels were purchased using the other special purpose vehicles 

(including FEH, the "CBJ Affiliates"). 

27. The main purpose for the structuring of the CBJ Affiliates including FEH was to: 

(a) establish separate legal ownership for each of the Land Acquisitions so as to 
maximize the potential for return on each investment and minimize potential 
exposure or liability relating to the ongoing financing and development of each of 
the four CBJ Land Acquisitions; 

(b) oversee and manage the Land Acquisitions including negotiating the terms of 
each purchase, securing financing for each purchase and managing and 
administering the closing for each separate parcel of land, including the FEH 
Lands; 

(c) on an ongoing basis, manage and administer all aspects of the development of 
each parcel of land, including obtaining all permitting and rezoning approvals as 
and when required, infrastructure installation/construction, subdivision and 
development and all financing from time to time required for each development; 
and 

(d) ultimately, facilitate the marketing and sale of single and multi-family residential 
homes to both builders and end users. 

28. The original purchase price paid by FEH to Hills ( on behalf of TGP) for the FEH Lands 

was $15,950,000 plus assumption of an existing first mortgage to 2703738 Ontario Limited on 

title with an approximate $600,000 principal balance ( the "First Mortgage") less fifty (50%) 
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per cent of all costs required to remediate the FEH Lands (the "Remediation Cost") and 1s 

hereinafter referred to as the "FEH Purchase Price". 

29. The total Remediation Cost was $750,000; therefore, FEH's share was $375,000. This 

amount has never been repaid to CBJ from Hills/TGP and remains due and owing as an 

outstanding indebtedness owing by them to CBJ plus interest. 

30. The FEH Purchase Price was satisfied by: 

(a) $1,053,000 million borrowed from Jeffrey Burrell as trustee for the "Burrell 
Family Trust", which loan was secured by a mortgage registered on November I, 
2021 as instrument number SN698784 in the Land Registry Office No. 59; 

(b) $621,000 borrowed from Salvatore Romeo as trustee for the "Romeo Family 
Trust" which loan was secured by a mortgage registered on November I, 2021 as 
instrument number SN698785 in the Land Registry Office No. 59; 

(c) $13,152,383.87 by a Vendor Take Back Mortgage in favor of Hills (on behalf of 
Hills and TGP) registered against the FEH Lands as a third secured charge in the 
original principal amount of registered on November 1, 2021 as instrument 
number SN698786 in the Land Registry Office No. 59 ( the "Hills VTB"); and 

(d) Assumption of the First Mortgage to 270378 Ontario Limited in the approximate 
amount of $600,000; and 

( e) Equity from CBJ. 

31. CBJ agreed to provide management services (the "CBJ Management Services") and 

fund payment of certain of the CBJ Affiliates ongoing expenses, including: 

(a) payments due and owing relating to financing obtained for the initial purchase of 
the FEH Lands, including the Hills VTB and other loans obtained from time to 
time for FEH's direct or indirect benefit; and 

(b) al I payments to cover ongoing development expenses for the FEH Lands which, 
inter alia, included substantial payments made by CBJ to cover remediation as 
well as archeology expenses required for the FEH Lands (collectively the "FEH 
Payments"). 

32. The advance and repayment of the FEH Payments and payment arrangements for the 

CBJ Management Services were subject to the terms of an agreement (which was partially in 



Electronically issued/ Delivre par voie electronique : 05-Jul-2024 
Toronto Superior Court of Justice/ Cour superieure de justice 

Court File No./N° du dossier du greffe: CV-24-00723362-00CL 
- .1 1 -

writing and partially verbal), entered into between CBJ and FEH (the "Management 

Agreement") concurrent with the purchase by FEH of the FEH Lands, which included: 

(a) all of the FEH Payments would to be repaid on demand with interest at a 
commercial rate of interest based on the Royal Bank of Canada ("RBC") prime 
rate (as from time to time determined) plus 2%: 

(b) CBJ Management Services would be charged out to FEH at rates prevailing in the 
market by comparable management/administrative service companies; 

(c) all of the FEH Payments together with the fees due and owing for the CBJ 
Management Services would be repaid in priority to any other secured or 
unsecured FEH indebtedness, subject only to: 

(i) any secured financing from time to time registered against title to the FEH 
Lands; or 

(ii) as otherwise agreed from time to time between CBJ and FEH in writing; 

(d) as security for repayment of the FEH Payments and the CBJ Management 
Services, FEH granted CBJ an ongoing and continuing charge against the FEH 
Lands (the "CBJ Charge") and the right, at its option, to secure said CBJ Charge 
by registering same against title to the FEH Lands: and 

(e) if it registered the CBJ Charge, CBJ would postpone the CBJ Charge to any 
present or future secured financing that it would arrange to be charged against the 
FEH Land. 

33. As at the date of the filing of this Claim, the total amount due and owing by FEH to CBJ 

pursuant to the Management Agreement is $2,314,000.00 plus interest (the "FEH to CBJ 

Indebtedness"). 

34. Subsequent to the closing of the purchase of the FEH Lands, Chris arranged for a further 

private mortgage for $2,500,000 from 2703738 Ontario Limited ("270 Corp") registered on 

February 25, 2022 as instrument number SN714863 in the Land Registry Office No. 59 (the 

"Elena Loan"). The Elena Loan was used for costs and expenses for the initial phases of the 

remediation and development of the FEH Lands. With Hills consent, the Elena Loan was secured 

as a third charge against title to the FEH Lands. 
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35. The charges referred to above are hereinafter collectively referred to as the "FEH 

Charged Debt" and the FEH secured creditors referred to above are hereinafter referred to as the 

"FEH Secured Creditors." 

36. In addition to the FEH Secured Debt, Chris arranged a $500,000 unsecured loan from 

Ron Burrell, administered by Jeffrey Burrell (the "Ron Burrell Loan") and a further loan from 

Niagara Estates of Chippawa II Inc. ("Niagara") for $5,250,000 (the "Niagara Loan") for use, 

in part, for the development of the FEH Lands. 

37. CBJ retained Colliers International Realty Advisors lnc. ("Colliers") to appraise the FEH 

Lands. Hadley Duncan, AACl, P. App., Colliers' Executive Director, completed his appraisal in 

March 2023, which estimated its as is current market value of the FEH Lands at March 17, 2023 

to be $49,460,000. 

38. Acting in good faith, CBJ decided not to register the CBJ Charge because: 

(a) the fair market value of the FEH Lands provided substantial comfort to CBJ that 
the FEH to CBJ Indebtedness could easily be repaid on the sale of the FEH 
Lands;and 

(b) Hills advised CBJ that the CBJ Charge should not be registered on title to the 
FEH Lands until the Hills VTB had been substantially paid down or paid out in 
full. 

39. Although interest was accruing on some of the outstanding FEH Charged Debt and other 

unsecured indebtedness referred to above, no demand for payment to FEH had been made nor 

had any of FEH creditors (secured or unsecured) issued a notice of default or taken any other 

steps to enforce repayment of any funds due and owing to them. 

40. In or about October 2023, in accordance with CBJ's obligations under the Management 

Agreement, Chris arranged for financing against the FEH Lands from a third party lender 

Hillmount Capital Inc. ("Hillmount") in the principal amount of $8 million (the "Hillmount 
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Financing"). On October 25, 2023, Hillmount registered a mortgage on the FEH Lands as 

instrument number SN783 l 92 in the Land Registry Office No. 59 for $8 million. 

41. In conjunction with the Hillmount Financing, Chris negotiated a payout of the Elena 

Loan with 270 Corp., in exchange for Niagara Estates of Chippawa 11 Inc. agreeing to advance a 

new $5.25 million loan to FEH plus an additional $330,000 loan arranged by Jeff and Randy 

(collectively the "New Niagara Loan") to be secured on other lands. 

42. The primary purposes for the Hillmount Financing and the New Niagara Loan as 

negotiated by Chris were for payment of: 

(a) ongoing development expenses relating to the FEH Lands; 

(b) payout to 270 Corp.; 

( c) payment of some outstanding interest payments due and owing to various FEH 
creditors include those holding some of the FEH Charged Debt; and 

(d) payment of funds due and owing to CBJ pursuant to the Management Agreement 
to be paid out in part to CBJ and in part to Chris and the other management as 
management fees/bonuses. 

43. One of the pre-conditions to the Hillmount Financing was that Hillmount would have a 

first charge on the FEH Lands and that no secondary financing would be allowed on the FEH 

Lands at any time while the Hillmount Loan was outstanding. This required Chris to negotiate 

new loan agreements with the FEH Secured Creditors and 270 Corp. which included, without 

limitation: 

(a) negotiating lump sum payments to each of the FEH Secured Creditors to be paid 
from the Hillmount Financing in order to get their agreement to discharge their 
respective security off title to the FEH Lands; 

(b) payout in full of the second and third mortgages to the Burrell Family Trust and 
Romeo Family Trust; 

( c) negotiating a specific repayment date for the payment of the balance of all funds 
due and owing on the FEH Secured Debt together with a "Standstill" arrangement 
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to prevent any of the FEH Secured Creditors from taking any enforcement steps 
on their respective date until said date; and 

(d) providing alternate and acceptable security to the FEH Secured Creditors. 

44. At this same time Jeff insisted that a significant advance from the Hill mount Financing be 

paid against first and second mortgages to the Burrell Family Trust and the Romeo Family Trust 

and that Ron Burrell participate in any restructured security package that Chris was negotiating, 

failing which, in his capacity as both a CBJ and FEH director and shareholder, he would not 

approve the Hillmount Financing and threatened to demand repayment in full of the Ron Burrell 

Loan then due and owing by FEH. 

45. Having no choice, Chris agreed to this demand from Jeff. 

46. This resulted in Chris negotiating and approving a revised omnibus security arrangement 

with the FEH secured creditors and Ron Burrell (the "Revised FEH Security Package") which 

provided, inter alia, for the following: 

(a) A new "Amended and Restated Loan Agreement" which was dated November 17, 
2023 and entered into between CBJ as Borrower and 270 Corp., Niagara and Hills 
as Lenders (the "Restated Loan Agreement"); 

(b) Forbearance and Standstill Agreement (the "Forbearance Agreement") entered 
into between Hills and FEH dated and effective Oct 23, 2023 and acknowledged 
by CBJ which obligated: 

(i) FEH to make a payment to Hills of $1.2 million from the Hillmount 
Financing; 

(ii) FEH to pay Hills $4.7 million on Dec 31 , 2023 as per the terms of the 
Restated Loan Agreement; 

(iii) FEH to pay Hills the balance owing on the Hills VTB on or before 
February 28, 2024; 

(iv) Chris and Jeff as the two registered FEH shareholders, to enter into a 
Share Pledge Agreement with FEH, Niagara, the Burrell Family Trust and 
the Romeo Family Trust and Ron Burrell (the "Share Pledge 
Agreement") to pledge their FEH shares to Hills if all amounts due and 
owing to Hills were not paid in full by February 28, 2024; 
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(v) Chris and Jeff to provide unlimited personal guarantees for the payment of 
the all indebtedness due and owing under the Forbearance Agreement and 
the Restated Loan Agreement (the "Restated Loan Indebtedness"); and 

(vi) FEH, Jeff and Chris to provide and execute a "Consent to Judgment' for 
the Restated Loan Indebtedness if same was not paid in full by February 
28, 2024. 

47. During this same period of time, Bressi had been working with CBJ on various projects 

and had continuously represented to Chris that his company "Global Financial" had a "Bonding" 

business which raised several millions of investment capital through the sale of bonds. 

48. Bressi further continuously represented to Chris that on condition that CBJ proceed with 

the Hill mount Financing, he would provide up to a minimum of $70 Million dollars in financing 

from his bonding business to cover all of the payments that would be due and owing pursuant to 

the Restated Loan Agreement, the Forbearance Agreement, the Share Pledge Agreement and all 

other amounts relating thereto, pay out other financing due and owing by another CBJ Affiliate 

owing on another parcel of land in Stayner Ontario (the "Stayner Indebtedness") plus provide 

significant other funding for the ongoing development of the FEH Lands, in exchange for his 

acquiring a significant equity position in CBJ and the CBJ Affiliates. 

49. Bressi, however, refused to document the terms of the Bressi Funding Agreement in 

writing and it therefore remained as a verbal agreement between CBJ, Bressi, the CBJ Affiliates 

and the CBJ principals including Chris and Jeff. 

50. During this time: 

(a) the Stayner Indebtedness had resulted in the commencement of legal action 
against a CBJ Affiliate, thereby increasing the pressure on Chris to proceed with 
the Hillmount Financing in order to access funds from Bressi pursuant to the 
Bressi Funding Agreement and resolve the Stayner litigation; 

(b) Randy and Jeff, in conjunction with Bressi, made every effort to prevent Chris 
from arranging alternate financing from other sources, which effectively resulted 
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in Chris having no alternative, but do whatever he could to finalize the Hillmount 
Financing. 

51. Just prior to the advance of funds from the Hillmount Financing, and in exchange for 

providing the funding pursuant to the Bressi Funding Agreement, Bressi demanded that CBJ pay 

him (through another corporation he owned/controlled named Monaco Street Ltd.) a funding fee 

of $1,000,000 (in U.S. Funds) from the Hillmount Financing (the "Bressi Fee"). 

52. Chris initially refused to approve the Bressi Fee because Bressi had previously failed to 

provide funding for other projects even though CBJ had paid him millions of dollars in upfront 

fees for same. However, Jeff and Randy not only actively supported payment of the Bressi Fee 

but, specifically (without in any manner limiting the generality of the foregoing): 

(a) Jeff made it clear that he would not allow the Hillmount Financing to proceed 
unless the Bressi Fee was paid; and 

(b) Randy made it clear that he would not cause Hills to agree to the Revised FEH 
Security Package and would commence immediate action on behalf of Hills for 
repayment of all funds due and owing under the Hills VTB unless the Bressi Fee 
was paid. 

53. As a result, and fearful that without the Hillrnount Financing and the implementation of 

the Revised FEH Security Package: 

(a) Randy and Hills, as threatened, could trigger enforcement proceedings pursuant to 
the Hills VTB which would jeopardize both FEH's ownership and development 
of the FEH Lands; 

(b) said enforcement proceedings would potentially cause FEH to lose untold 
millions of dollars in anticipated revenue; 

(c) Chris would be placed in severe financial jeopardy because of previous personal 
guarantees that they had provided on the VTB and other FEH security; 

(d) the Stayner Indebtedness and resulting litigation would proceed thereby causing 
additional losses to CBJ and Chris pursuant to the security granted to the Stayner 
lenders, including a personal guarantees from Chris; 

(e) by their actions Randy, Jeff and Bressi had made it impossible for Chris to 
arrange other financing; and 
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(f) Bressi, Jeff and Randy all confirmed and represented to Chris, both individually 
and collectively, that the funding pursuant to the Bressi Funding Agreement 
would take place as and when agreed upon so as to ensure that: 

(i) there would be sufficient funds available to meet all of the payment 
requirements set out in the Revised FEH Security Package; 

(ii) reimburse the payment of the Bressi Fee; 

(iii) payout the Stayner Indebtedness in full; 

(iv) repay all funds due and owing by FEH to CBJ pursuant to the FEH 
Agreement; and 

(v) provide sufficient working capital to cover all ongoing CBJ and CBJ 
Affiliate expenses, specifically including the development of the FEH 
Lands. 

54. Chris had no alternative but to finalize the requirements necessary for the Hillmount 

Financing to be funded including executing approvals for payment of the Bressi Fee. 

55. Accordingly, in October 2023, funds from the Hillmount Financing were advanced and 

distributed as follows: 

Payment of the Bressi Fee: $1.4 million 

Payment to Hills: (Restated Loan Agreement) $1.2 million 

Payment in full to Burrell Family Trust $1 .45 million 

Payment to in full Romeo Family Trust $600,000 

Payment to 270 Corp. (Elena Loan) the original Elena Loan of 2.25 Million plus 
outstanding interest was repaid and Elena 
(through Chris' efforts) then lent CBJ / FEH 5.25 
Million Dollars ( less pre-paid interest) 

Legal Fees $200,000 

Retained by Hillmount for future advances and to $1 ,000,000 
cover interest payments 

Retained by Bennett Jones LLP in trust by FEH's $200,000 
lawyers earmarked to cover ongoing 
development expenses for the FEH Lands ( the 
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$200,000 

56. The Plaintiffs state and the fact is that the aforesaid payment of $1.4 million to Jeffrey 

Burrell and Salvatore Romeo by Jeff was not authorized or approved by Chris. 

57. Notwithstanding the Bressi Funding Agreement and Bressi's ongoing and continuous 

representations and assurances (as supported by both Jeff and Randy) that he would provide or 

facilitate the necessary funding required by CBJ, Bressi did not provide any funding. 

58. Bressi's representations of funding were false representations of fact. Bressi made these 

representations with a knowledge of their falsehood, or recklessly, without belief in their truth, 

with the intention that they should be acted upon by Chris. Bressi ' s false representations did in 

fact induce Chris to act. Chris suffered damages as a result of Bressi' s fraudulent 

misrepresentations. Jeff, Randy, and Romeo knew of or ought to have known that Bressi' s 

representations were false and fraudulent. 

59. In February 2024 and facing the February 28, 2024 deadline for payment of funds, 

pursuant to the Revised FEH Security Package, and after: 

(a) Jeff had de facto relinquished or had been removed from his role as director and 
CEO of CBJ; and 

(b) Chris had completed his own internal inquiries and investigations into Bressi's 
business history and learned about "private" meetings held between Bressi, Jeff 
and Randy in the Bahamas which took place at the same time as the Revised FEH 
Security Package was being negotiated, it became clear to Chris that: 

(i) Bressi had a long history of swindling other business partners out of 
millions of dollars; 

(ii) Bressi never intended nor had the means to fund any monies to CBJ or 
FEH and entered into the Bressi Funding Agreement for the sole purpose 
of creating a situation where Chris and the other CBJ beneficial 



Electronically issued / Delivre par voie electronique : 05-Jul-2024 
Toronto Superior Court of Justice/ Cour superieure de justice 

Court File No./N° du dossier du greffe : CV-24-00723362-00CL 
- J,.,, -

shareholders would be coerced by undue duress (and fear of massive 
potential personal liability) from Bressi, Randy and Jeff into agreeing to 
the terms of the Revised FEH Security Package and agreeing to the 
payment of the Bressi Fee; and 

(iii) Bressi, Jeff, Randy, Romeo, TGP, Elena Salvatore and Vincent Salvatore 
(and potentially other parties currently unknown to the Plaintiffs) had 
clandestinely and intentionally entered into an illegal and improper 
agreement between themselves (the "Illegal Agreement") to maneuver 
Chris and FEH into such a position where they had no alternative but to 
agree to the onerous terms of the Revised FEH Security Package, knowing 
that both CBJ and FEH would inevitably end up in default of same; and 

(iv) said default would then lead to the loss by Chris of any interest or 
entitlement that he had ( directly or indirectly) to the value and equity and 
all benefits (present or future) in the FEH Lands; 

60. The Plaintiffs state and the fact is that the terms of the Illegal Agreement were to be 

implemented by Bressi, Jeff, Randy, Romeo, TGP, Elena Salvatore and Vincent Salvatore with 

their joint and mutual intention to achieve the following specific goals: 

(a) Bressi, on his own behalf and on behalf of Jeff, Randy, Romeo, TGP, Elena 
Salvatore and Vincent Salvatore, would convince Chris that through his 
"bonding" company, he could and would supply all the funding required by FEH, 
always knowing that he had no intention nor ability to provide said funds; 

(b) extorting Chris to agree to the payment of the Bressi Fee (portions of which may 
have been split amongst the parties to the Illegal Agreement) prior to Chris 
signing off on the Hillmount Financing; 

(c) Randy and TGP, on their own behalf and on behalf of Jeff and Bressi, would 
induce and effectively coerce Chris into agreeing to the terms of the Revised FEH 
Security Package by not approving, scuttling or otherwise making it impossible 
for Chris to raise or secure financing from any third parties other than Hillmount; 

( d) convincing Chris, through their material, intentional and fraudulent 
misrepresentations to Chris that there would be sufficient funding pursuant to the 
Bressi Funding Agreement to "solve" all of CBJ' s and FEH 's financial needs; 

(e) taking all other steps, through threats (verbal and in writing), intimidation and 
restriction of payments due and owing to Chris (based on actions taken by Jeff in 
intentionally failing to approve said payments to him) into coercing Chris to agree 
to the terms of the Revised FEH Funding Package knowing that by doing so both 
CBJ and FEH would default with the end result that Hills (i.e. TGP), Niagara, the 
Burrel Family Trust, the Romeo Family Trust and Ron would end up owning all 
of the FEH shares and in sole position to deal with the FEH Lands as they so 
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choose and without having to go through a Power of Sale or other judicially 
monitored process to do so; 

(f) once they had control of the FEH Lands through the implementation of the Share 
Pledge Agreement, Hills (i.e. TGP), Niagara, the Burrel Family Trust, the Romeo 
Family Trust and Ron would facilitate an immediate private sale of the FEH 
Lands or the FEH Shares, either directly or indirectly to themselves (through an 
affiliate, related corporation or "straw" buyer") or to a "friendly" third party at a 
price substantially below market value, but sufficiently high enough to cover all 
of the FEH Indebtedness plus provide them with additional funds as negotiated, 
with the specific intent to: 

(i) deprive CBJ, Chris and other members of the CBJ Management team of 
any of the funds due and owing to them, including all funds due and 
owing pursuant to the Management Agreement; and 

(ii) Deprive FEH (and by extension, Chris and other members of the CBJ 
Management team) of their entitlement to the funds they should have 
received had the FEH Lands or FEH Shares had been sold on the open 
market at fair market value; 

(g) place Chris at risk of being personally liable for certain CBJ and FEH debt that he 
had either personally guaranteed or which he had personally incurred for and on 
behalf of CBJ or FEH; 

(h) ensure that Hills, Randy and TGP received all funds due and owing to them 
pursuant to the original Hills VTB plus additional payments and benefits to them; 

(i) ensure that Jeff received all funds due and owing to the Family Trusts, the Ron 
Burrell Loan plus additional payments and benefits to Jeff; and 

(j) ensure that Bressi receives the Bressi Fee plus additional payments and benefits to 
him. 

61. By those actions and statements set out in (a) - (f) above, induced Chris to: 

(a) agree to the very onerous terms of the Revised FEH Financing Plan; and 

(b) at this same time inducing Chris not to pursue the sale of the FEH Lands on the 
open market; 

(c) not to pursue the refinancing of the FEH Lands (other than through Hillmount); 

(d) not to register the CBJ Charge against title to the FEH Lands; or 

(e) take any other reasonable and prudent steps to ensure that there would be 
sufficient funds available when the terms of the Revised FEH Security Package 
became enforceable so as not lose their strong equity position in the FEH Lands 
through their respective ownership of the FEH shares. 
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62. As planned and as part of the Illegal Agreement, both CBJ and FEH defaulted on the 

repayment obligations set out in the Revised FEH Security Package resulting on February 28, 

2024 with Hills, on behalf of the FEH Secured Creditors and other parties to the Revised FEH 

Security Package, initiating enforcement proceedings under the Share Pledge Agreement and 

have, to the Plaintiffs' best knowledge, information and belief, now taken possession and 

ownership of the FEH Shares. 

63. The Defendants have entered or are about to enter into a sale of the FEH Lands or have 

sold the FEH Shares as contemplated pursuant to the Illegal Agreement to a "friendly" third 

party: Elena Salvatore and Vincent Salvatore Jr., John Doe or XYZ Corp. (the "Illegal FEH 

Sale") at a purchase price which is substantially below its actual market value for the FEH Lands 

of the FEH Shares. 

64. The Defendants Elena Salvatore and Vincent Salvatore Jr., John Doe or XYZ Corp., are 

purchasing the FEH Lands or have purchased the FEH Shares, and are fully aware of, and are 

acting in concert with the Defendants' illegal activities and actions as previously described. 

65. Chris states and the fact is that their agreements to approve and proceed with: 

(a) the Revised FEH Security Package; 

(b) payment of the Bressi Fee; 

(c) the Hillmount Financing; and 

( d) such further and other approvals, agreements and authorizations as may be proven 
at trial were made: 

(i) in reliance on the intentional and fraudulent misrepresentations that had 
been made to them by Jeff, Randy and Bressi as aforesaid together with 
such further and other evidence relating thereto as the Plaintiffs shall 
present to this Honorable Court at trial; 

(ii) under duress, and induced because of the coercive actions of Jeff, Randy 
and Bressi as hereinbefore set out in this Claim together with such further 
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and other evidence relating thereto, as the Plaintiffs shall present to this 
Honorable Court at trial; and 

(iii) in accordance with the terms of the !I legal Agreement which by its very 
nature is null and void, against public policy and should be subject to 
sanction by this Court; 

66. Accordingly, the Plaintiffs state and the fact is that the Illegal Agreement and lllegal FEH 

Sale is illegal, improper and will constitute a conveyance of real property made with the intent to 

defeat, hinder, delay or defraud creditors or others of their lawful action are void as against such 

persons and therefore constitutes a fraudulent conveyance in breach of the provisions of the 

Fraudulent Conveyances Act, RSO 1990 Ch. F29. 

67. In the alternative. Chris states and the fact is that based on those matters set out above 

relating to the Illegal Agreement, the Share Pledge Agreement is null and void and 

unenforceable and accordingly any attempts by any or all of the Defendants to take control, 

possession or ownership of the FEH Shares from Chris and Jeff (wo acquiesced) pursuant to said 

Share Pledge Agreement are therefore also illegal and unenforceable. 

68. The oppressive conduct includes, without limitation: 

(a) unilaterally and without authority entering into agreements for and on behalf of 
both CBJ and FEH that are nullities, void ab initio, against public policy, illegal 
and based on willful neglect and/or are fraudulent; 

(b) completely ignoring Chris and others in their capacity as legal and beneficial 
shareholders of CBJ and FEH, by committing both corporations to those 
agreements referred to in (a) above despite their ongoing and continuous 
objections and dissent to same; 

(c) failing to provide Chris with full disclosure of all matters relating to, inter alia, 
the Bressi Funding Agreement, the Revised FEH Security Package, the terms and 
conditions of the Share Pledge Agreement, the Illegal Agreement and the Illegal 
FEH Sale; 

(d) obtaining funds from the Hillmount Loan for their own personal benefit without 
payment of any of those funds to Chris; 

(e) unilaterally and without authority preventing Chris or other members of the CBJ 
Management team from being paid funds due and owing to them from CBJ and 
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FEH thereby depriving them of any source of funding to retain counsel or other 
professional advisors to contest steps taken pursuant to the enforcement of the 
Share Pledge Agreement or prevent the implementation thereof; and 

( t) such further and other particulars as Chris shall provide prior to trial. 

69. As previously stated, if the Illegal Agreement and Illegal FEH Sale closes with title and 

beneficial ownership of the FEH Lands or the FEH Shares have been or are transferred to Elena 

Salvatore, Vincent Salvatore, John Doe or XYZ Corp., CBJ may have no recourse against FEH 

for payment of the Management Fee or any other amounts that are currently due and owing to 

CBJ and will further deprive Chris and others of substantial value arising from their legal and/or 

beneficial share ownership in those corporations based on the actual and true market value of the 

FEH Lands. 

70. In the further alternative, Chris states and the fact is that the actions taken by Jeff, Elena 

Salvatore and Vincent Salvatore Jr. constitute material and substantial "oppressive conduct" 

towards Chris in his capacity as a CBJ and FEH shareholder which permits judicial relief as per 

the provisions set out in the OBCA. 

71. Accordingly, Chris is seeking an interim injunction to enjoin the Defendants from selling 

or otherwise dealing with the FEH Lands or FEH Shares or to any other parties pending the 

outcome of this Action. Chris states that: 

(a) there is a serious issue to be tried- the alleged conspiracy to defraud Chris 

(b) damages alone will not provide an adequate remedy, in that irreparable harm will 
be created if the interim injunction is not granted. No fair and reasonable redress 
would be available after trial if the FEH Lands are sold to a third party; and 

(c) the balance of convenience favours the granting of the interim injunction. 

72. Further, the Plaintiffs collectively state and the fact is that they are entitled to 

immediately charge the FEH Lands by way of a Certificate of Pending Litigation to secure the 
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FEH Lands and prevent the sale, financing or transfer of the FEH Lands and are further entitled 

to an order enjoining the transfer of the FEH shares pending the outcome of this Action. 

CLAIMS 

A. Conspiracy 

73. The Defendants engaged in a conspiracy. Each of the individual Defendants conspired to 

profit from and harm Chris. The particulars of the Defendants' conduct in entering into the 

Illegal Agreement and the Share Pledge Agreement are described above. 

74. The Defendants acted with the predominant purpose of harming Chris. They: 

(a) mapped out the conspiracy and reached the Illegal Agreement on how to 
maximize the profits from the conspiracy, while minimizing the chances of 
getting caught; 

(b) acted with the predominant purpose of harming Chris by stripping his interest in 
FEH; and 

(c) if the sale of the FEH Lands or FEH Shares is not enjoined, they will have caused 
actual damage to Chris. 

75. Similarly, the Defendants' orchestrated unlawful conduct which constituted a conspiracy. 

They: 

(a) came to an agreement on how to proceed with the conspiracy and acted in 
combination with a common design of harming Chris, while profiting themselves; 

(b) acted unlawfully, as set out above by entering into and carrying out the Illegal 
Agreement; 

(c) directed their unlawful conduct toward Chris; 

(d) knew they were harming Chris; and 

(e) unless the sale of the FEH Lands or the FEH Shares is enjoined, the Defendants 
will in fact harm Chris. 
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76. Each of the Defendants played key roles in the conspiracy. While Jeff and Bressi were 

the puppeteers, the other Defendants played imp01tant roles and are accordingly, jointly and 

severally liable for all damages resulting from the conspiracy. 

Breach of Fiduciary Duty and Knowing Assistance 

77. Chris was at Jeffs mercy. Jeff had the ability to orchestrate the conspiracy. In his role as 

a director or FEH and as the trustee of the Burrell Family Trust, Jeff had the obligation to act in 

the best interests of FEH as well as make full and frank disclosure to Chris. Instead, Jeff acting 

with the other Defendants, developed a scheme to defraud Chris of more than $25 million, while 

destroying the Fort Erie Project, and leaving it with no cash to continue development. 

78. FEH was insolvent at the time of Bressei' s false promises to fund. Jeff knew that Bressi's 

representation regarding funding were false and that the Bressi Funding Agreement would never 

provide the necessary funding to FEH. None of the actions taken by Jeff were in the best 

interests of FEH and the Plaintiffs. They were purely self-motivated. 

79. The remaining Defendants knew or ought to have known that Jeff was acting in breach of 

his fiduciary duties to FEH. Again, they assisted Jeff in his breaches and profited from that 

assistance. 

Oppression 

80. As a shareholder of FEH, Chris is a "complainant" for the purposes of section 248 of the 

OBCA. 
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81. Jeffs actions, as one of the directors of FEH, and the actions of Elena Salvatore and 

Vincent Salvatore as the current directors of FEH, were oppressive and have unfairly disregarded 

Chris' interests. FEH' s business was the development of the FEH Lands and he always had the 

reasonable expectation that Jeff would act in his best interest toward the development of the FEH 

Lands. 

82. Instead, Jeff used his position as a director or controlling mind of FEH to permit Jeff and 

the other Defendants to profit from the improvident sale the FEH Shares. Jeff has acted solely in 

his own interests, to Chris' detriment. 

Restitution and Tracing 

83. Chris pleads that all the Defendants have been unjustly enriched at Chris' expense and 

are liable to Chris for all amounts by which they have been unjustly enriched. Chris has been 

correspondingly deprived of the benefit of these amounts, and there is no juristic reason for the 

Defendants' enrichment. Chris pleads and rely upon the doctrine of unjust enrichment and claims 

that he is entitled to restitution from all the Defendants. 

84. Chris pleads that the Defendants hold any amounts by which they have been unjustly 

enriched and the FEH Lands (by Elena Salvatore and Vincent Salvatore) as trust funds or trust 

assets pursuant to a constructive trust, and that Chris is the beneficiary of those funds and/or 

assets. Chris further pleads that, given the circumstances, there are no factors that would render 

the imposition of a constructive trust in favour of Chris unjust. 
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85. Any funds originating with or that should have been paid to Chris and obtained by any of 

the Defendants by way of fraud, breach of fiduciary duty, self-dealing, oppression or other 

improper conduct should be impressed with a trust in favour of Chris. 

86. Chris seeks such orders as may be necessary to trace such misappropriated funds, 

including any such funds or assets currently held by or transferred to any of the Defendants, or 

transferred to individuals or entities not yet known to Chris. 

87. Chris further seek orders requiring the Defendants to disgorge and/or pay restitution in 

relation to any benefit obtained directly or indirectly as a consequences of the fraud, breach of 

fiduciary duty, self-dealing, oppression or other improper conduct as pleaded herein, including 

any assets obtained with funds originating with or that should have been paid to Chris as a 

shareholder of FEH. 

Fraudulent Concealment And Punitive Damages 

88. The Defendants fraudulently concealed the Illegal Agreement, which constituted the 

conspiracy or scheme from Chris. At all material times, they took steps to conceal their conduct 

from Chris. The Defendants' conduct was unconscionable and designed to hide their unlawful 

actions. 

89. The Defendants' conduct warrants punitive damages. The conspiracy is sufficiently 

described above. However, for the sake of completeness, the Defendants entered into the Illegal 

Agreement to siphon millions of dollars away from Chris in the improvident sale of the FEH 

Lands or FEH Shares to Elena Salvatore, Vincent Salvatore, John Doe and/or XYZ Corp. The 

Defendants took active steps to conceal the conspiracy. 
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90. These actions, among the many others described in the Claim, are independent, 

actionable wrongs, which were carefully designed to defraud Chris. This calculated and 

fraudulent conduct should offend the court' s sense of decency. Pure compensatory damages (i.e., 

making the Defendants simply pay back what they took and stopping or reversing the sale of the 

FEH Lands or FEH Shares to either Elena Salvatore, Vincent Salvatore, John Doe or XYZ 

Corp.) is not enough. Punitive damages are necessary to denounce the Defendants' conduct and 

deter future parties from devising and carrying out similar schemes. 

The Plaintiffs propose that this action be tried on the Commercial List in Toronto. 
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Schedule "A" 

85 Crooks Street, Fort Erie and legally described as: 

PIN 64233-0064 LT 

BLK R W/S CROOKS ST PL 525 VILLAGE OF BRlDGEBURG; LT 84 W/S CROOKS ST PL 
525 VILLAGE OF BRIDGEBURG; PT BLK S W/S CROOKS ST PL 525 VILLAGE OF 
BRlDGEBURG; PT LT 8 CON 2 NIAGARA RIVER BERTIE AS IN RO4615l3; FORT ERIE 
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A. Overview 

1. The Receiver has prepared this aide memoire to provide an update to the Court 

on events that have transpired since the last attendance in connection with the Receiver’s 

motion for discharge, specifically in connection with: 

(a) the Alberta Action 

(b) the Ontario Action; and 

(c) the appointment of KSV Restructuring Inc. (“KSV”) as receiver of certain 

entities that are related to the Debtors in the matter of Fukiage et al. v. 

Clearview Garden Estates Inc. et al (the “Clearview Proceeding”).1 

2. Given that the Receiver’s mandate was to sell the Real Property and, in any event, 

there is no funding for the Receiver to pursue the Alberta Action and/or the Ontario Action, 

the Receiver’s position is that neither of these ongoing proceedings should prevent the 

Receiver from being discharged. 

B. Alberta Action 

3. As set out in the Third Report, on February 24, 2025, the Receiver was advised 

for the first time that CBJ Developments had commenced the Alberta Action against 

several defendants, including Ursataur Capital Management L.P. (collectively, the 

“Alberta Defendants”). CBJ Developments commenced the Alberta Action without the 

Receiver’s consent, contrary to the Receivership Order. 

 
1 Capitalized terms not otherwise defined herein have the definitions given to them in the Receiver’s 
Factum, dated March 16, 2025, unless otherwise defined herein. 
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4. On February 28, 2025, counsel to the Receiver sent a letter to CBJ Developments 

advising that (1) the Alberta Action was commenced without the consent of the Receiver, 

contrary to the explicit terms of the Receivership Order and (2) the Receiver demanded 

that CBJ Developments refrain from taking any steps in the Alberta Action without the 

explicit consent of the Receiver.2 

5. On March 10, 2025, the Alberta Defendants commenced an application before the 

Court of King’s Bench of Alberta seeking an Order dismissing the Alberta Action (the 

“Application”).3 The Application was originally returnable March 17, 2025. On March 14, 

2025, the Receiver sent a letter to counsel to CBJ Developments and the Alberta 

Defendants advising of the Receiver’s position on the Alberta Action and the Application, 

being: 

(a) the Alberta Action was improperly commenced; and 

(b) any dismissal of the Alberta Action should be without prejudice to the rights 

of CBJ Developments to re-commence a properly constituted proceeding at 

a later date. In the Receiver’s view, it would be unfair to the creditors and 

other stakeholders of CBJ Developments if its principals’ improper 

commencement of the Action prejudiced CBJ Developments’ potential 

future claims in respect of the subject matter of the Alberta Action.4 

 
2 Letter from Jeffrey Larry to Kimberley Zacharias, February 28, 2025, Appendix I to the Third Report of the 
Receiver, March 7, 2025 (the “Third Report’) (E768).  
3 See Application, Tab A hereto. 
4 See Letter from Receiver’s Counsel re. Application, March 14, 2025, without enclosures (B-1-714). 

https://ontariocourts.casecenter.thomsonreuters.com/s/s/7cfbe7e
https://ontariocourts.casecenter.thomsonreuters.com/s/s/5ce2c06
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6. The Receiver asked counsel to the parties to share this letter with the Court of 

King’s Bench of Alberta in connection with the Application. 

7. On March 17, 2025, the Court of King’s Bench of Alberta adjourned the hearing of 

the Application to March 31, 2025. 

C. Previous Ontario Hearing 

8. The Receiver’s motion for its discharge was originally returnable on March 18, 

2025. At this hearing, the Court was advised of the Alberta Action and the fact that it was 

commenced without the consent of the Receiver.   

9. In light of the adjournment of the Application to March 31, 2025, the Alberta 

Defendants requested that the Court adjourn the Receiver’s motion for discharge until 

after the March 31, 2025 hearing, which relief the Court granted. The Receiver’s motion 

for discharge was subsequently re-scheduled for April 14, 2025.5 

D. Outcome of the Application 

10. On March 31, 2025, the Application was heard by Farrington J. of the Court of 

King’s Bench of Alberta. 

11. The principal of CBJ Developments submitted an affidavit which explained that it 

was not his intention to “circumvent” the Receiver by filing the Alberta Action, that no 

steps have been taken in the Alberta Action other than commencing the claim and that 

 
5 See Endorsement of Justice Osborne, March 18, 2025 at para. 17 (E850). 

https://ontariocourts.casecenter.thomsonreuters.com/s/s/41f243d1
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the purpose of the commencement of the claim was to ensure that the limitation period 

for the claim did not expire.6  

12. Farrington J. dismissed the Application, finding that whether the Alberta Action 

should be permitted to continue under carriage of CBJ Developments is a matter properly 

decided by the Ontario Superior Court of Justice. 

13. Further to that, Farrington J. made an order staying the Alberta Action pending: 

(a) CBJ Developments obtaining an Order from the Ontario Superior Court of 

Justice (Commercial List) granting leave nunc pro tunc to commence the 

Alberta Action; or 

(b) the discharge of the Receiver in a manner that contemplates continued 

carriage of the action by CBJ Developments (the “Stay Order”).7 

E. Receiver’s Position 

14. The Receiver is of the view that this Court should grant an Order: 

(a) granting leave nunc pro tunc to commence the Alberta Action; and 

(b) discharging the Receiver in a manner that contemplates continued carriage 

of the action by CBJ. 

15. While it is true that the commencement of the Alberta Action was a breach of the 

Appointment Order, the Receiver is concerned that because it has not had an opportunity 

 
6 Affidavit of Chris Agagnier, sworn March 27, 2025 at para. 12 (F1843). 
7 Order of Farrington J, April 9, 2025 (B-1-753). 

https://ontariocourts.casecenter.thomsonreuters.com/s/s/26249f9
https://ontariocourts.casecenter.thomsonreuters.com/s/s/f1041be
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to consider the merits of the Alberta Action, it would be unfair to CBJ Developments’ 

stakeholders for the Alberta Action to remain permanently stayed (which would be the 

effect of the Court’s decision not to grant the above requested relief). 

16. The Receiver is of the view that the mere fact that the Alberta Action was 

commenced has not occasioned any prejudice to the Alberta Defendants. If the Alberta 

Action is regularized nunc pro tunc, as the Receiver recommends, the Alberta Defendants 

will remain entitled to respond to the claim on its merits and will be entitled to advance 

any other procedural or substantive arguments. 

17. Conversely, if the Court does not regularize the Alberta Action nunc pro tunc, the 

Alberta Action will be permanently stayed. Given that the Receiver, as the party that 

possesses the rights to the Alberta Action, has not had the opportunity to consider the 

merits of the Alberta Action, a permanent stay would be premature and contrary to the 

interests of CBJ’s stakeholders. 

18. In a letter to the Court from counsel to the Alberta Defendants, the Alberta 

Defendants take the position that this Court should not regularize the Alberta Action 

because CBJ would be free to commence a new claim in Alberta once the Receiver is 

discharged and CBJ has the authority commence actions in its own name.8 

19. The Receiver believes that this assertion is flawed for two reasons: 

(a) the Stay Order has stayed the Alberta Action and the Ontario Superior Court 

of Justice has no authority to dismiss the Alberta Action. If this Court does 

 
8 Letter from Andrew Parley to the Court, April 10, 2025 (F1827). 

https://ontariocourts.casecenter.thomsonreuters.com/s/s/9bf41ad
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not regularize CBJ Developments’ commencement of the Alberta Action, it 

is unclear how CBJ Developments would be entitled to re-commence an 

action based on the facts underlying the Alberta Action without breaching 

the Stay Order; and 

(b) if it were indeed the case that CBJ Developments could merely re-

commence an action in Alberta based on the facts underlying the Alberta 

Action (following the Receiver’s discharge), then there would be no practical 

benefit to anyone, including the Alberta Defendants, as a result of the 

Court’s refusal to regularize the Alberta Action.  

F. The Ontario Action 

20. On March 7, 2025, the Receiver was advised that CBJ Developments had 

commenced the Ontario Action against various defendants, including CBJ-Fort Erie Hills 

Inc. As with the Alberta Action, the Ontario Action was commenced without the consent 

of the Receiver.9  

21. Later, on March 7, 2025, counsel to the Receiver sent a letter to CBJ 

Developments counsel in the Ontario Action which, again, reminded CBJ Developments 

of the impropriety of their commencement of the Actions and demanded that CBJ 

Developments refrain from taking any steps in the same without the explicit consent of 

the Receiver.10 

 
9 Third Report at para. 23 (E617). 
10 Letter from Ryan Shah to Greg Roberts, March 7, 2025, Appendix L to the Third Report (E804). 

https://ontariocourts.casecenter.thomsonreuters.com/s/s/d272c10
https://ontariocourts.casecenter.thomsonreuters.com/s/s/1e5513
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22. On April 11, 2025, CBJ Developments delivered an affidavit in this proceeding 

requesting an order that: 

(a) discharge the Receiver in a manner which contemplates continued carriage 

of the Ontario Action by CBJ Developments; or 

(b) grants leave nunc pro tunc for CBJ Developments to commence the Ontario 

Action.11 

23. The Receiver takes no position on the specific relief sought by CBJ Developments 

in connection with the Ontario Action. However, as with the Alberta Action, the Receiver 

is of the view that no order should be made in this proceeding which would prejudice CBJ 

Developments ability to proceed with the Ontario Action. Such an outcome would be 

unfair to the stakeholders of CBJ Developments. 

G. The Clearview Gardens Proceeding 

24. On March 6, 2025, KSV was appointed receiver of certain entities that are owned 

by Trans Global Partners HK Limited (“TGP”) by Order of the Honourable Justice Steele 

(the “Clearview Order”).12 TGP is also a promoter and beneficial owner of the Debtors. 

25. On March 11, 2025, counsel to KSV sent a letter to counsel to the Receiver 

requesting certain information related to the Debtors and various other parties to the 

within application (the “Information Requests”). 

 
11 Affidavit of Christopher Agagnier, sworn April 11, 2025 at para. 10 (E857). 
12 Fukiage et al. v. Clearview Garden Estates Inc. et al, CV-25-00736577-00CL (Order and Endorsement 
of Justice Steele, March 6, 2025) 

https://ontariocourts.casecenter.thomsonreuters.com/s/s/372c643e
https://www.ksvadvisory.com/docs/default-source/insolvency-case-documents/clearview-garden-estates/court-order/appointment-order-dated-march-6-2025.pdf?sfvrsn=cb6daf7d_3
https://www.ksvadvisory.com/docs/default-source/insolvency-case-documents/clearview-garden-estates/court-order/4-endorsement-of-justice-steele-dated-march-6-2025.pdf?sfvrsn=49045272_3
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26. On March 17, 2025, counsel to the Receiver sent a letter to counsel to KSV 

responding to the Information Requests. Later, on March 17, 2025, KSV proposed to the 

Receiver that KSV would be willing to pay the Receiver’s reasonable fees to fund the 

Receiver answering further information requests on behalf of KSV, as part of the Receiver 

fulfilling its “incidental duties” following the Receiver’s formal discharge.  

27. In the Receiver’s view, KSV’s proposal is the most efficient and cost-effective way 

to (1) enable the Receiver to respond to KSV’s reasonable requests for information 

concerning the Debtors and (2) minimize the Receiver’s costs of administering the 

Debtors’ estate. 

28. Further to this arrangement, KSV and the Receiver have agreed on language that 

they jointly request be included in the Court’s endorsement in connection with this matter. 

This language is as follows: 

On March 6, 2025, KSV Restructuring Inc. (“KSV”) was appointed receiver of certain 
entities (the “KSV Receivership Entities”) including over proceeds of certain property that 
was previously owned by Clearview Garden Estates Inc., one of the KSV Receivership 
Entities. This property was subsequently transferred to one of the Debtors, CBJ – 
Clearview Garden Estates Inc., and sold in the within proceedings. In its capacity as 
receiver of the KSV Receivership Entities, KSV has made certain information requests of 
TDB, in TDB’s capacity as receiver of the Debtors. Notwithstanding TDB’s discharge as 
Receiver of the Debtors, should TDB be requested by KSV, as receiver of the KSV 
Receivership Entities, to provide further information after TDB’s discharge, then TDB may 
provide such information to KSV subject to KSV paying TDB its reasonable fees incurred 
in connection with such information requests. 

29. The Receiver respectfully requests that the Court include the above language in 

its endorsement. 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 12th day of April, 2025. 
 

 

 

 
 
 
 

 Jeffrey Larry/Ryan Shah 
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To do so, you must be in Court when the application is heard as shown below: 

 Date: March 13, 2025 

 Time: 10:00 AM 

 Where: Calgary Courts Centre, 601 5th Street SW, Calgary, Alberta  T2P 5P7 

 Before: The Presiding Applications Judge in Chambers 

Go to the end of this document to see what you can do and when you must do it. 

Remedy Sought: 

1. The Applicants claim the following relief: 

(a) An Order striking the Statement of Claim and dismissing the action bearing Court 

File No. 2401-18658, improperly commenced by the Respondent, CBJ 

Developments Inc., in breach of the January 26, 2024 Order of Justice Penny of the 

Ontario Superior Court of Justice (Commercial List);  

(b) An Order directing the Alberta Registrar of Land Titles to remove the Certificate 

of Lis Pendens, improperly registered by CBJ Developments against the property 

at 801 Seventh Avenue SW, Calgary, Alberta, T2P 3P7, owned by the Applicants; 

(c) Costs of this Application; and  

(d) Such further and other relief as to this Honourable Court may seem just.   

Grounds for this Application: 

2. The Applicants apply under Rule 3.68 of the Alberta Rules of Court, Alta Reg 124/2010, 

and section 190(1) of the Land Titles Act, RSA 2000, c L-4, to ask this Court to strike the Statement 

of Claim and dismiss the action improperly commenced by the Respondent, CBJ Developments 

Inc. (“CBJ Developments”), in breach of the January 26, 2024 Order of Justice Penny of the 

Ontario Superior Court of Justice (Commercial List), which appointed a Receiver over CBJ 
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Developments and explicitly prohibited the company or its agents from commencing any 

proceedings without the written consent of the Receiver or leave of the Ontario Superior Court.   

3. The Applicants also request that this Court direct the Alberta Registrar of Land Titles to 

remove the certificate of lis pendens (the “CLP”) improperly registered by CBJ Developments in 

conjunction with the unauthorized action.   

The Parties 

4. The Applicant, Andrew Cockwell, is the Managing Partner of the Applicant, Ursataur 

Capital Management L.P., the President of the Applicant, Mutende Equities Ltd., and the sole 

director of the Applicant, Ursataur 801 Seventh Limited.  

5. The Applicant, Ian Cockwell, is the sole director of the Applicant, Mutende Equities Ltd. 

6. The Applicant, Ursataur Capital Management L.P. (“Ursataur”), is a limited partnership 

under the Limited Partnerships Act, RSO 1990, c L.16, with its principal place of business in 

Oakville, Ontario.   

7. The Applicant, Mutende Equities Ltd. (“Mutende”), is a corporation incorporated under 

the Canada Business Corporations Act, RSC 1985, c C-44, with its registered office in Oakville, 

Ontario.  

8. Ursataur 801 Seventh Limited (“Ursataur 801”), is a corporation incorporated under the 

Business Corporations Act, RSA 2000, c B-9, with its registered office in Calgary, Alberta. 

Ursataur 801 is the registered owner of a commercial property at 801 Seventh Avenue SW, 

Calgary, Alberta, T2P 3P7 (the “Property”).  



 

9. The Respondent, CBJ Developments Inc., is a corporation incorporated under the Business 

Corporations Act, RSO 1990, c B.16, with its registered office in Toronto, Ontario.  

10. Since January 26, 2024, CBJ Developments has been the subject of receivership 

proceedings under section 243(1) of the Bankruptcy and Insolvency Act, RSC 1985, c B-3.  

Background 

A. CBJ Developments is Prohibited from Commencing Litigation Pursuant to an 

Order of the Ontario Superior Court of Justice 

11. On January 26, 2024, Justice Penny of the Ontario Superior Court of Justice (Commercial 

List) heard a motion pursuant to section 243(1) of the Bankruptcy and Insolvency Act to appoint a 

receiver and manager in respect of the Respondent, CBJ, and two related entities, CBJ – Clearview 

Garden Estates Inc., and CBJ – Bridle Park II Inc. 

12. That same day, Justice Penny issued an Order appointing RSM Canada Limited (now TDB 

Advisory Limited) as Receiver, without security, of all of the assets, undertakings and properties 

of CBJ Developments.  

13. The Order states, among other things, that the Receiver alone is authorized to initiate 

proceedings on behalf of CBJ Developments, and that any proceedings in respect of CBJ 

Developments cannot be commenced except with the written consent of the Receiver or with leave 

of the Court:  

3. THIS COURT ORDERS that the Receiver is hereby empowered and 

authorized, but not obligated, to act at once in respect of the Property and, 

without in any way limiting the generality of the foregoing, the Receiver is 

hereby expressly empowered and authorized to do any of the following 

where the Receiver considers it necessary or desirable:  

. . .  



 

(i) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to [CBJ Developments], the Property or the 

Receiver, and to settle or compromise any such proceedings. The 

authority hereby conveyed shall extend to such appeals or 

applications for judicial review in respect of any order or judgement 

pronounced in any such proceeding;  

. . . 

9. THIS COURT ORDERS that no Proceeding against or in respect of [CBJ 

Developments] or the Property shall be commenced or continued except 

with the written consent of the Receiver or with leave of this Court and any 

and all Proceedings currently under way against or in respect of the Debtors 

or the Property are hereby stayed and suspended pending further Order of 

this Court.  

14. To date, the Receivership remains ongoing.   

B. CBJ Developments Breached the January 26, 2024 Order by Commencing an 

Action and Registering a Certificate of Lis Pendens 

15. In direct breach of the January 26, 2024 Order, on December 23, 2024, CBJ Developments 

commenced an action before the Court of King’s Bench of Alberta (Court File No. 2401-18658), 

in which various unfounded allegations are raised in connection with the purchase of the Property 

at 801 Seventh Avenue SW in Calgary, which is rightfully owned by the Applicants (the 

“Action”).  

16. The Applicants Andrew Cockwell, Ian Cockwell, Ursataur, and Mutende are named as 

Defendants in the Action (the “Defendants”).  Ursataur 801 was not named as a Defendant.   

17. The Action was commenced by CBJ without notice to, or leave of, the Receiver or the 

Ontario Superior Court.  The Action was accordingly commenced in breach of the January 26, 

2024 Order.  



 

18. The Action was also commenced apparently without the involvement of legal counsel, as 

the Statement of Claim lists no name of counsel for CBJ Developments.  The name listed on the 

Statement of Claim as the contact for CBJ Developments is Kimberley Zacharias, who serves as 

Controller for the company.  

19. The Statement of Claim filed by CBJ Developments has not been served on the Defendants.  

Rather, the Defendants became aware of the Action on February 4, 2024, when a reporter contacted 

corporate counsel to certain of the Applicants for comment on the allegations contained in the 

Statement of Claim.  

20. On the same day that it filed its Statement of Claim (December 23, 2024), CBJ 

Developments also registered a Certificate of Lis Pendens against the Property.  The registration 

appears to have been completed by a former lawyer, David Michael Goldenberg, who is disbarred 

in Alberta.   

21. The CLP is currently listed on the Certificates of Title for the Property, which identifies 

the CLP as in the “Pending Registration Queue.” 

C. CBJ Developments Has Been Notified of its Breach, but Has Failed to Take Steps to 

Voluntarily Remedy the Issue 

22. On February 24, 2024, after litigation counsel had been retained by the Applicants, counsel 

for the Applicants wrote to counsel for the Receiver, notifying them of the Action and inquiring 

as to whether it had been commenced with the Receiver’s consent or involvement.  Counsel to the 

Receiver confirmed that the Action had been commenced without their knowledge or 

authorization.  



 

23. On February 28, 2025, counsel for the Receiver wrote to Ms. Zacharias to notify her that 

the Action was commenced improperly and in breach of the January 26, 2024 Order.   

24. On March 5, 2024, counsel for the Applicants wrote to Ms. Zacharias to request that she 

confirm that CBJ would discontinue the Action and remove the CLP.   

25. On March 6, 2025, counsel for the Applicants provided notice to counsel for the Receiver 

that the Applicants intended to take steps to have the Action dismissed and the CLP removed.  

Counsel for the Receiver took no issue with the Applicants’ proposal.   

26. On March 7, 2025, Christopher Agagnier, one of the directors of CBJ Developments 

responded to counsel for the Applicants’ March 5, 2025 correspondence, forwarding a letter to 

counsel to the Receiver, dated March 2, 2025 (but seemingly sent to the Receiver’s counsel on 

March 5, 2025) in which Mr. Agagnier states that he arranged for the filing of the Action and 

registration of the CLP, and claims that he “does not recall being served with” the January 26, 

2024 Order.   

27. As one of the directors of CBJ Developments and someone included on the Service List 

for the Receivership, Mr. Agagnier would have received a copy of the January 26, 2024 Order at 

the time it was issued by Justice Penny.   

28. Mr. Agagnier provided no response to counsel for the Applicants’ request regarding the 

Action or the CLP.  

29. Also on March 7, 2025, counsel for the Receiver responded, providing the Receiver’s 

consent for the Applicants to take steps to have the Action dismissed or discontinued on a without 

prejudice basis.   



 

30. Counsel to the Receiver also provided a copy of a letter sent to counsel for CBJ 

Developments in connection with a separate proceeding commenced in Ontario.  The letter states 

that this second action was commenced by Mr. Agagnier on behalf of CBJ Developments, again 

without the knowledge or authorization of the Receiver and in breach of the January 26, 2024 

Order.  It also states the Receiver has “already addressed a similar issue with Mr. Agagnier relating 

to an action commenced by Mr. Agagnier in Alberta, purportedly on behalf of CBJ Developments 

Inc.” 

The Claim and CLP were Commenced Improperly and Should be Dismissed and Removed 

A. The Action Should be Dismissed 

31. Under Rule 3.68 of the Alberta Rules of Court, this Court may order that all of a claim be 

struck out where it is “improper” or “constitutes an abuse of process.” 

32. In the alternative, this Court’s inherent jurisdiction authorizes it to take steps to prevent 

abuse of process.   

33. CBJ Developments commenced the Action without the knowledge or authorization of the 

Receiver, in direct contravention of the terms of the January 26, 2024 Order, which explicitly 

prohibits anyone, including CBJ Developments itself and all persons acting on its behalf, from 

commencing legal proceedings on behalf of CBJ Developments without the express, written 

consent of the Receiver or leave of the Ontario Superior Court of Justice.   

34. The Action was also commenced by CBJ Developments without representation by a 

lawyer, contrary to Rule 2.22 of the Alberta Rules of Court.  



 

35. The Action was accordingly commenced improperly and without authority.  The Statement 

of Claim should be struck in its entirety and the Action dismissed.   

B. The CLP Should be Removed 

36. Under section 148 of the Land Titles Act, RSA 2000, c L-4, a person may register a 

certificate of lis pendens against a property where they have commenced an action claiming an 

interest in the land.  

37. CBJ Developments registered the CLP against the Property on the basis of the Action, 

which it had no authority to commence.  

38. Under section 190(1) of the Land Titles Act, the Court has the power to cancel a certificate 

of lis pendens:  

190(1)  In any proceeding respecting land or in respect of any transaction or 

contract relating to it, or in respect of any instrument, caveat, memorandum or entry 

affecting land, the judge by decree or order may direct the Registrar to cancel, 

correct, substitute or issue any certificate of title or make any memorandum or entry 

on it and otherwise to do every act necessary to give effect to the decree or order.  

(a) Under section 152 of the Land Titles Act, the Registrar of Land Titles is required to cancel 

the registration of a certificate of lis pendens on receiving an order from the Court that the 

proceedings under which the certificate of lis pendens was granted has been discontinued 

or dismissed with no appeal:  

152  The Registrar shall cancel the registration of a certificate of lis pendens on 

receiving  

(a) a certificate from the clerk of the court stating that the proceedings for 

which the certificate of lis pendens was granted are  

(i) discontinued, or  



 

(ii) dismissed and the time for commencing an appeal has expired 

and no appeal has been commenced, or if commenced, has been 

finally disposed of or discontinued,  

. . .  

39. Also, under section 14.1(6)(b) of the Land Titles Act, the Registrar may reject a certificate 

of lis pendens in the pending registration queue if it was submitted in bad faith:  

14.1(6)  If an instrument or caveat in the pending registration queue is found to be 

incomplete, not in the proper form or not fit for registration, the Registrar may  

. . .  

(b) reject the instrument or caveat if, in the Registrar’s opinion, it was 

submitted in bad faith or its defects are such that they cannot reasonably be 

corrected, in which case the instrument or caveat shall be removed from the 

pending registration queue. 

40. As the CLP was registered pursuant to an improper and unlawful action, this Court should 

exercise its authority under section 190(1) of the Land Titles Act to order the Registrar of Land 

Titles to remove the CLP registered against the Property.   

Affidavit or Other Evidence to be Used in Support of this Application: 

41. The affidavit of Andrew Cockwell, sworn March 7, 2025, and the exhibits attached thereto. 

Applicable Acts and Regulations: 

42. Land Titles Act, RSA 2000, c L-4;  

43. Bankruptcy and Insolvency Act, RSC 1985, c B-3; and 

44. Alberta Rules of Court, Alta Reg 124/2010.  

 



 

Any Irregularity Complained of or Objection Relied On: 

45. None.  

How the Application is Proposed to be Heard or Considered: 

46. Before the Presiding Applications Judge in Chambers 

 

WARNING 

 

If you do not come to Court either in person or by your lawyer, the Court may give the 

applicant(s) what they want in your absence. You will be bound by an order that the Court 

makes. If you want to take part in this application, you or your lawyer must attend in Court on 

the date and time shown at the beginning of the form. If you intend to give evidence in response 

to the application, you must reply by filing an affidavit or other evidence with the Court and 

serving a copy a copy of that affidavit or other evidence on the applicant(s) a reasonable time 

before the application is to be heard or considered.  
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Adrienne Ho Counsel for the Receiver, KSV aho@airdberlis.com 

ENDORSEMENT: 

1. The Receiver seeks an order for discharge and release, approval of the Third Report and the activities
described therein, approval of its statement of receipts and disbursements for the period January 26, 2024
to February 28, 2025, and approval of its fees and those of its counsel (together with a fees estimate
forward through the conclusion of the mandate of the Receiver) for the period from September 1, 2024 to
February 28, 2025.

2. The Receiver relies on the Third Report dated March 7, 2025. The Receiver was appointed on January 26,
2024 over the assets and property of the Respondents, CBJ Developments Inc., CBJ-Clearview Garden
Estates Inc. and CBJ -Bridal Park II Inc. (collectively, “CBJ”).

3. The Receiver first sought its discharge before this Court on March 18, 2025. On that date, and for the
reasons set out in my Endorsement, the same date, I declined to grant the discharge at that time.

4. The Receiver returns today to seek that relief.

5. Some background and context is required to inform the positions of the parties.

6. The Applicant in this proceeding, 1180554 Ontario Limited (“554”), is also the plaintiff in two guarantee
actions pending before this Court at Oshawa, Ontario (CV-23-00002045-0000 and CV-23-00002436-
0000). 554 does not oppose the relief sought today, but seeks some clarity that the discharge of the
Receiver does not affect its ability to pursue the relief sought in the above-noted two guarantee actions.

7. In my view, no relief in respect of those two guarantee actions is required or appropriate. Nothing in the
relief sought by the Receiver today, including but not limited to a discharge, would affect those actions,
which presumably can continue in the ordinary course.

8. I pause to observe that CBJ also commenced an action in this Court in Fort Erie (CV-24-00723362-00CL)
on July 5, 2024 without authorization of the Receiver, consent or leave. The Defendants in that Ontario
action are not before the Court today. It is not clear that they have been served with the materials or even
that they are aware of the motion for discharge. Mr. Roberts advises the Court, and other counsel confirm,
that that action may also be affected by another receivership application in respect of some or all of the
defendants to that action recently commenced in this Court, which application may have the further effect
of staying that Fort Erie action. In the circumstances, and in the absence of any materials and in the absence
of the relevant parties, I make no order with respect to that proceeding.

9. With respect to the motion of the Receiver for discharge and other relief, Mr. Chris Agagnier, a director
of CBJ, filed two affidavits sworn April 10 and April 11, 2025 (today), respectively. Mr. Agagnier is a
director of CBJ. He is also one of the individual defendants in the first of the above-noted two actions
pending before this Court at Oshawa, Ontario. The affidavits are not filed as part of a motion record. Mr.
Roberts appears today as counsel for Mr. Agagnier and confirms that he acts for Mr. Agagnier personally,
and not for CBJ.

10. Mr. Agagnier seeks an order imposing two terms on any discharge of the Receiver relating to an Alberta
action described below. Specifically, he seeks an order granting leave to CBJ nunc pro tunc to commence

mailto:aho@airdberlis.com


the Alberta action, or a discharge of the Receiver in a manner that contemplates the continued carriage of 
the action by CBJ. I cannot discern any basis for Mr. Agagnier seeking this relief in his personal capacity. 

11. CBJ appears today as represented by Mr. Zucci. CBJ has filed no materials whatsoever, and nor has it 
filed a factum. However, CBJ places great reliance on the affidavits of Mr. Agagnier, which I pause to 
note were sworn before counsel to CBJ, and not Mr. Agagnier’s own counsel. Relying on the affidavits 
of Mr. Agagnier, CBJ seeks the imposition of the two terms referred to above to any discharge of the 
Receiver in order that CBJ can continue the Alberta action described below, and which is already pending.

12. In addition to the Fort Erie action described above, CBJ commenced an action in the Alberta Court of 
King’s Bench on December 23, 2024, also during the course of the receivership of CBJ, and also without 
the knowledge or consent of the Receiver or leave of this Court.

13. Today, CBJ and Mr. Agagnier acknowledge having commenced both actions (the Fort Erie action 
and the Alberta action). As set out in my earlier Endorsement made in this matter, CBJ had no 
authority to commence either action, given the clear and unequivocal terms of the Receivership Order 
made in this proceeding. CBJ does not argue otherwise, and nor could it. It does submit, however, that 
leaving aside for today’s purposes the Fort Erie action, there is no prejudice to allowing the Alberta 
action to continue.

14. The defendants in the Alberta action, Andrew Cockwell, Ian Cockwell, Mutende Equities Ltd. and 
Ursataur Capital Management LP, were first before this Court on March 18, 2025, on which date, as noted 
above, I declined to discharge the Receiver. The Receiver had been advised of the commencement of the 
Alberta action, and indeed counsel to the Receiver had sent correspondence to CBJ advising and 
confirming that the Alberta action had been commenced without the consent of the Receiver, contrary to 
the express terms of the Receivership Order, and demanded that CBJ refrain from taking any steps without 
the consent of the Receiver, which had not been given.

15. The Alberta action had been adjourned by the Alberta Court of King’s Bench on March 18 at the request 
of CBJ to March 31. Given that both of the above-noted Alberta and Ontario actions had been commenced 
by CBJ in direct breach of the Receivership Order, and given the uncertainty with the status of proceedings 
in Alberta, I determined it was not appropriate to discharge the Receiver and that my Endorsement and 
the surrounding circumstances should be brought to the attention of the Court of King’s Bench in Alberta 
when the matter returned before that Court on March 31.

16. When the Alberta action came back before the Alberta Court on March 31, 2025, the Alberta Court 
dismissed the application for an order striking the Statement of Claim, but stayed the Alberta action 
pending either an order from this Court granting leave nunc pro tunc to CBJ to commence that action, or 
a discharge of the Receiver by this Court in a manner that contemplated continued carriage of the Alberta 
action by CBJ. The Alberta Court deferred to this Court as the most appropriate forum within which to 
determine whether and the extent to which such relief should be granted. Hence the return of this matter 
today.

17. The Alberta Defendants submit that this Court should decline to grant leave and should decline to grant 
the discharge of the Receiver in a manner that contemplates continued carriage of the Alberta action by 
CBJ, all on the basis that such be without prejudice to the right of CBJ to commence a new action once it 
has the authority to do so, or to seek whatever directions may be appropriate from the Alberta Court with 
respect to lifting the stay currently imposed.

18. They submit that the Alberta action was commenced in clear breach of the Receivership Order, of which 
Mr. Agagnier and CBJ were well aware (he is a director of CBJ), CBJ has taken no steps (even today) to 
attempt to rectify its breach of the order by seeking permission from the Receiver or leave from the Court, 
and CBJ will be free to commence a new claim in Alberta once it has the authority to do so. They submit



that declining to grant leave for discharge permitting a continuation of the Alberta action will not 
determine any rights of CBJ under the Alberta Limitations Act, so there is no prejudice to it. 

19. CBJ submits that it will be prejudiced since it commenced the Alberta action as it did to protect against 
the then imminent expiry of the relevant Alberta limitation period, which has apparently now arguably 
expired.

20. It commenced the Alberta action and the Ontario action in direct and flagrant breach of the Receivership 
Order. Mr. Agagnier was a director and is a director of CBJ. He states in his affidavits, effectively, that 
he thought the activities of the Receiver were limited to those affecting the real property over which 
security had been granted to the senior creditor, 554. Mr. Agagnier states in his first affidavit that, in 
respect of the Alberta action, he did not recall being served with the Receivership Order or being made 
aware of any specific provisions that prohibited the commencement of legal proceedings on behalf of CBJ.

21. Yet, in his second affidavit sworn the very next day, on April 11, 2025, Mr. Agagnier states that with 
respect to the Ontario action commenced approximately six months earlier, he was in “constant 
communication with [the Receiver], that the Receiver advised his lawyer that they were going to issue the 
claim, and further that he (Mr. Agagnier) was advised by his counsel that the Receiver “did not take any 
issue with that course of action”.

22. Leaving aside the double hearsay nature of that evidence, it is difficult to reconcile that series of events as 
recalled by Mr. Agagnier in respect of the Ontario action with what happened six months later regarding 
the Alberta action.

23. His evidence is to the effect that with respect to the Ontario action, he and his counsel specifically 
discussed the potential action with the Receiver and (allegedly) obtained confirmation from the Receiver 
that it did not object to CBJ commencing the action itself (a position directly contradicted by the Reports 
of the Receiver and the correspondence appended thereto by which it challenged the right of CBJ to 
commence the actions). Yet, Mr. Agagnier’s evidence with respect to the very same situation he 
encountered six months later regarding the Alberta action is to the effect that he did not realize the 
Receivership Order prohibited the company from commencing the action without the consent of the 
Receiver or leave of the Court.

24. I continue to be concerned, as I was on March 18, 2025, by the blatant disregard of CBJ for orders of this 
Court, and by its failure or refusal to take any steps to rectify or regularize its actions in commencing these 
two proceedings once both the Defendants, and the Court-appointed Receiver, took issue with what had 
been done.

25. This Court expects and, if social and civil order is to be maintained, is entitled to expect, that its orders 
will be complied with. This principle was confirmed by the Court of Appeal for Ontario just a few weeks 
ago when it stated (ironically, specifically in respect of non-compliance with a receivership order) that:

It is a fundamental principle that orders of a court to be obeyed. They are not to be 
stalled, and they are not to be negotiated. Serious consequences are to be expected 
by anyone who wilfully fails to obey a court order.  

See: Canadian Western Bank v. Canadian Motor Freight Ltd., 2025 ONCA 263 at 
para. 22. 

26. This Court certainly expects debtor respondents in receivership applications to comply with Receivership
Orders and the authority and powers of the Receiver is appointed thereunder.



27. The Receiver is a Court officer. It is appointed with power over all assets and property of, in this case,
CBJ. That includes the right to bring actions and purport to assert legal rights. During the course of the
Receivership, which continues today, CBJ had no authority to commence the actions as it did on its own.

28. There were courses of action open to CBJ to address the situation properly had it elected to do so. It could
have requested, at the time it unilaterally commenced the Alberta and Ontario actions, that the Receiver
immediately do so on behalf of the estate or that the Receiver consent to CBJ commencing either or both
actions. If the Receiver failed or declined to do so, CBJ could have sought leave from this Court
authorizing CBJ to commence the actions or directing that the Receiver do so. The Receivership Order
has the standard comeback clause expressly providing that any affected party can seek the advice and
directions of the Court on an urgent basis. None of that was done.

29. Even today, and even with its late and improperly filed affidavits, it offers neither contrition nor
explanation. Rather, it seeks retroactive (nunc pro tunc) relief simply regularizing and sanitizing its prior
misconduct. Still, CBJ has not served a Notice of Motion with any prayer for relief (as noted above, CBJ
has not filed any materials at all). In particular, it brings no motion for any such relief. Rather, it simply
requests that the relief be granted, in practical terms, by way of the imposition of terms on the discharge
order. I am not prepared to grant that relief today.

30. Moreover, there is no evidence upon which I can even conclude whether the Alberta action was otherwise
properly commenced, leaving aside the fact that it was commenced in breach of the Receivership Order.
It was not commenced by counsel acting for the Corporation, as is required absent leave. It was
commenced by CBJ acting without counsel.

31. In his affidavit sworn April 10, 2025, Mr. Agagnier states simply that it was commenced by Kimberley
Zacharias, CBJ’s Controller, on his instructions “to preserve CBJ’s claims against the defendants since
[he] understood that the two-year deadline to commence the lawsuit was about to expire.” There is no
evidence about corporate authority to commence the proceeding, and even any knowledge of, let alone
approval by, the Board of Directors of CBJ nor any explanation as to why the Corporation was not
represented by counsel.

32. For all of these reasons, and had I been otherwise prepared to grant the discharge today, I would have
declined to impose either of the two requested terms without prejudice to the rights of all parties to seek
whatever relief they thought might be appropriate from the Alberta Court, including but not limited to the
lifting of the stay imposed by that Court. In my view, the Alberta Court of King’s Bench is best positioned
to address the issue of whether and on what terms the stay should be lifted or other relief granted, given
that issues such as whether the applicable limitation period has expired are issues of Alberta Law that flow
from the application and interpretation of an Alberta statute (the Limitations Act) in respect of a pending
Alberta action.

33. However, at the conclusion of argument on all of these issues, counsel for the Receiver suggested that the
most appropriate course of action would be for the discharge motion to be adjourned. This suggestion
followed submissions from Mr. Roberts to the effect that there may well be available evidence not yet in
the record, relating to, among other things, communications between CBJ or its principals and the Receiver
about the commencement of the Ontario action and possibly other issues, some of which is referenced
above. Counsel for the Receiver was unable to reach the Receiver during the hearing.

34. In my view, an adjournment of the motion for discharge is appropriate for two reasons. First, I think it
important in the circumstances of this case that the record be full and complete, particularly with respect
to the issues referred to above. At present, there seems to be a dispute about what information was



conveyed to the Receiver (at least in respect of the Ontario action), when, and what if any position of the 
Receiver was conveyed to CBJ. 

35. Second, in my view, it is important for the Receiver, as a Court officer, to take a position and advise the 
Court with respect to the value, if any, to the estate of either or both of the Ontario and Alberta actions. 
Today, the Receiver, supported by 554, takes the position that it has no further available funding and 
therefore has not investigated the merits (or value) of either action. This could be important, as the record 
suggests that all creditors (secured and unsecured) will not recover all amounts owing. I am uncomfortable 
considering the appropriateness of a discharge of the Receiver without the record being clear as to the 
value of any and all available assets for the benefit of creditors and what, if anything, should be done 
in that regard.

36. For all of these reasons, the motion for discharge of the Receiver is adjourned to a date to be fixed through 
the Commercial List office. It follows that the motion for companion relief (approval of activities and fees 
of the Receiver) should also be adjourned to be considered at the same time as the discharge.

________________________________________ 
Justice Osborne 

Date: April 14, 2025 
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Ryan Shah

From: Bryan Tannenbaum <btannenbaum@tdbadvisory.ca>
Sent: July 3, 2024 1:36 PM
To: Greg Roberts; Chris Agagnier
Cc: davgold17@gmail.com
Subject: CBJ Developments Inc., CBJ - Clearview Garden Estates Inc., and CBJ - Bridle Park II Inc. - 

Receiverships
Attachments: Signed Receivership Order of J. Penny dated Jan 26 2024 (00649206xC0375).PDF; 

Endorsement of J. Penny dated Jan 26 2024 (00648404xC0375).pdf

Sensitivity: Confidential

Greg 
 
 
Attached please find the Endorsement and Court Order dated January 26th 2024. 
 
Further information relating to the receivership can be found on our website at: 
 
https://tdbadvisory.ca/insolvency-case/cbj-developments-inc-cbj-clearview-garden-estates-inc-and-cbj-bridle-park-ii-
inc/ 
 
 
Bryan 
 
 

 

TDB Restructuring Limited 
 
Bryan A. Tannenbaum, FCPA, FCA, FCIRP, LIT

Managing Director 
 

btannenbaum@tdbadvisory.ca 
416-238-5055 
416-915-6228 
 11 King St. West, Suite 700 

     Toronto, ON M5H 4C7 
 
tdbadvisory.ca 
Integrity. Leadership. Excellence. 

 
 

 

 
 

From: Greg Roberts <greg.roberts@roblaw.ca>  
Sent: Wednesday, July 3, 2024 1:10 PM 
To: Bryan Tannenbaum <btannenbaum@tdbadvisory.ca>; Chris Agagnier <chrisa@cbjdevelopments.com> 
Cc: davgold17@gmail.com 
Subject: Re: CBJ - RE: introduction 
Sensitivity: Confidential 
 

Hi Bryan - further to our discussion, please send me the receivership order.  Greg 

 External sender 
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Kind Regards, 

Greg Roberts, B.A., B.Comm., LL.B., J.D. 

Lawyer 

Greg Roberts Professional Corporation 

Suite 301-1595 16th Avenue 

Richmond Hill, ON L4B 3N9 

 Direct Phone: 416-726-2099 

Web: www.roblaw.ca  

Email:  greg.roberts@roblaw.ca 

  

CONFIDENTIALITY NOTICE: The information in and attached to this email is intended only for the use of the individual or organization 
to which it is addressed and may be confidential or legally privileged. Any distribution, copying, disclosure or other use by anyone else 
is prohibited. If you are not the intended recipient or have received this email in error, please notify the sender immediately by return 
email, and permanently delete this email and its attachments from your system. Thank you. 

  

  

  

From: Bryan Tannenbaum <btannenbaum@tdbadvisory.ca> 
Sent: July 3, 2024 10:54 AM 
To: Chris Agagnier <chrisa@cbjdevelopments.com>; Greg Roberts <greg.roberts@roblaw.ca> 
Cc: davgold17@gmail.com <davgold17@gmail.com> 
Subject: CBJ - RE: introduction  
  
Thanks Chris. 
  
Happy to speak with Greg at his convenience so that I can get informed as to whatever legal proceedings are being 
contemplated. 
  
Bryan 
  
  

 

TDB Restructuring Limited 
 
Bryan A. Tannenbaum, FCPA, FCA, FCIRP, LIT

Managing Director 
 

btannenbaum@tdbadvisory.ca 
416-238-5055 
416-915-6228 
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 11 King St. West, Suite 700 
     Toronto, ON M5H 4C7 
 
tdbadvisory.ca 
Integrity. Leadership. Excellence. 

  
  
  
  
From: Chris Agagnier <chrisa@cbjdevelopments.com>  
Sent: Wednesday, July 3, 2024 9:24 AM 
To: Greg Roberts <greg.roberts@roblaw.ca>; Bryan Tannenbaum <btannenbaum@tdbadvisory.ca> 
Cc: davgold17@gmail.com 
Subject: introduction 
Sensitivity: Confidential 
  

Gentlemen I would like to introduce Greg to Bryan. Bryan has been and is still the receiver on our former Stayner 
properties ( which are supposed to close today ). Greg is my corporate and personal counsel recently engaged. 
Dave is my personal business consultant. Greg you may call Bryan when convenient at 416-238-5055, Greg’ 
number is 416-726-2099. Thank you gents. 
  
Best regards, 
  
Chris Agagnier 
Co-Founder 
  
Direct Tel: (403) 827-5415 
  

 
  
NOTICE: Information transmitted in this communication is confidential and intended solely for viewing by the recipient(s) listed above. No dissemination of 
any of portion of this communication is permitted by the reader under any circumstances, either verbally or in writing, unless authorized by the sender 
through written or otherwise retraceable means. If the reader of this communication is not the intended recipient, you are hereby notified that any retention, 
dissemination, distribution, copying or partial copying of this communication is strictly prohibited. If you have received this communication in error, please 
notify the sender immediately, and delete any copies thereof. 
  

 External sender 



  

  

 
Court File No. CV-23-00707989-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 
R.S.C. 1985, C.B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF Justice ACT, 
R.S.O. 1990 C. C.43, AS AMENDED 

 
THE HONOURABLE  

JUSTICE PENNY 

) 
) 
) 

FRIDAY, THE 26th DAY 

 OF JANUARY, 2024 

 

 
1180554 ONTARIO LIMITED 

Applicant 
 

and 
 

CBJ DEVELOPMENTS INC., CBJ – CLEARVIEW GARDEN ESTATES INC.,  
CBJ – BRIDLE PARK II INC. 

 
Respondents 

ORDER 
(appointing Receiver) 

THIS MOTION made by the Applicant for an Order pursuant to section 243(1) of the Bankruptcy 

and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA") and section 101 of the Courts of 

Justice Act, R.S.O. 1990, c. C.43, as amended (the "CJA") appointing RSM Canada Limited as 

receiver and manager (in such capacities, the "Receiver") without security, of all of the assets, 

undertakings and properties of the Respondents, CBJ -  Clearview Garden Estates Inc. (“CBJ - 

Clearview”), CBJ  Bridle Park II Inc.  (“CBJ - II”), CBJ Developments Inc. (“CBJ”) (hereinafter 

CBJ – Clearview, CBJ – II, and CBJ collectively referred to as the “CBJ” or “Debtors”), acquired 

for, or used in relation to a business carried on by the Debtors, was heard this day at 330 University 

Avenue, Toronto, Ontario. 
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ON READING the Notice of Application, the Affidavits of Matthew Castelli sworn October 20, 

2023, November 16, 2023, and January 24, 2024, the Affidavit of Serafino Paul Mantini sworn 

December 5, 2023, the Affidavits filed by the Respondents being  the Affidavits of Jeffrey Burrell 

sworn November 29, 2023, and December 5, 2023, and the Affidavit of Scott Metcalfe sworn 

January 24, 2024, and the Affidavit sworn by Randy Hoffner on January 25, 2024, filed by the 

parties holding a subsequent charge (“Subsequent Lenders”) as it relates to the Properties that are 

the subject matter of this Receivership,  the Factum of the Applicants, the Factum of the 

Respondents and on hearing submissions for counsel for the Applicants, Respondents and the 

Subsequent Lenders and on reading the consent of RSM Canada Limited to act as the Receiver, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application is hereby abridged and validated so that this motion is properly returnable today and 

hereby dispenses with further service thereof.   

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of the 

CJA, RSM Canada Limited is hereby appointed Receiver, without security, of all of the assets, 

undertakings and properties of the Debtors acquired for, or used in relation to a business carried 

on by the Debtors, including all proceeds thereof (the "Property"). 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and all 

proceeds, receipts and disbursements arising out of or from the Property; 

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 
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relocating of Property to safeguard it, the engaging of independent security 

personnel, the taking of physical inventories and the placement of such 

insurance coverage as may be necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtors, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or cease 

to perform any contracts of the Debtors; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver's powers and duties, including without limitation those 

conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtors or any part 

or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter owing 

to the Debtors and to exercise all remedies of the Debtors in collecting such 

monies, including, without limitation, to enforce any security held by the 

Debtors; 

(g) to settle, extend or compromise any indebtedness owing to the Debtors; 

(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver's name or in the 

name and on behalf of the Debtors, for any purpose pursuant to this Order; 

(i) to initiate, prosecute and continue the prosecution of any and all  

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtors, the Property or the Receiver, and to 

settle or compromise any such proceedings. The authority hereby conveyed 
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shall extend to such appeals or applications for judicial review in respect of 

any order or judgment pronounced in any such proceeding; 

(j) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and negotiating 

such terms and conditions of sale as the Receiver in its discretion may deem 

appropriate; 

(k) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business, 

(i) without the approval of this Court in respect of any transaction not 

exceeding $100,000.00, provided that the aggregate consideration 

for all such transactions does not exceed $500,000.00; and 

(ii) with the approval of this Court in respect of any transaction in which 

the purchase price or the aggregate purchase price exceeds the 

applicable amount set out in the preceding clause; 

and in each such case notice under subsection 63(4) of the Ontario Personal 

Property Security Act, [or section 31 of the Ontario Mortgages Act, as the 

case may be,] shall not be required, and in each case the Ontario Bulk Sales 

Act shall not apply. 

(l) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;    

(m) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 

(n) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of  the Property; 
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(o) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtors; 

(p) to enter into agreements with any trustee in bankruptcy appointed in respect 

of the Debtors, including, without limiting the generality of the foregoing, 

the ability to enter into occupation agreements for any property owned or 

leased by the Debtors;  

(q) to exercise any shareholder, partnership, joint venture or other rights which 

the Debtors may have; and 

(r) to take any steps reasonably incidental to the exercise of these powers or the 

performance of any statutory obligations. 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtors, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, governmental 

bodies or agencies, or other entities having notice of this Order (all of the foregoing, collectively, 

being "Persons" and each being a "Person") shall forthwith advise the Receiver of the existence of 

any Property in such Person's possession or control, shall grant immediate and continued access 

to the Property to the Receiver, and shall deliver all such Property to the Receiver upon the 

Receiver's request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting records, 

and any other papers, records and information of any kind related to the business or affairs of the 
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Debtors, and any computer programs, computer tapes, computer disks, or other data storage media 

containing any such information (the foregoing, collectively, the "Records") in that Person's 

possession or control, and shall provide to the Receiver or permit the Receiver to make, retain and 

take away copies thereof and grant to the Receiver unfettered access to and use of accounting, 

computer, software and physical facilities relating thereto, provided however that nothing in this 

paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, or the granting 

of access to Records, which may not be disclosed or provided to the Receiver due to the privilege 

attaching to solicitor-client communication or due to statutory provisions prohibiting such 

disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and providing 

the Receiver with any and all access codes, account names and account numbers that may be 

required to gain access to the information. 

7. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords with 

notice of the Receiver’s intention to remove any fixtures from any leased premises at least seven 

(7) days prior to the date of the intended removal.  The relevant landlord shall be entitled to have 

a representative present in the leased premises to observe such removal and, if the landlord disputes 

the Receiver’s entitlement to remove any such fixture under the provisions of the lease, such fixture 

shall remain on the premises and shall be dealt with as agreed between any applicable secured 

creditors, such landlord and the Receiver, or by further Order of this Court upon application by the 

Receiver on at least two (2) days notice to such landlord and any such secured creditors. 



- 7 - 

 
DOCSTOR: 1771742\9 

NO PROCEEDINGS AGAINST THE RECEIVER 

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or tribunal 

(each, a "Proceeding"), shall be commenced or continued against the Receiver except with the 

written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY 

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the 

Property shall be commenced or continued except with the written consent of the Receiver or with 

leave of this Court and any and all Proceedings currently under way against or in respect of the 

Debtors or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any "eligible financial contract" as defined in the BIA, and further provided that nothing 

in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business which the 

Debtors is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors from 

compliance with statutory or regulatory provisions relating to health, safety or the environment, 

(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent 

the registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence 

or permit in favour of or held by the Debtors, without written consent of the Receiver or leave of 

this Court. 

CONTINUATION OF SERVICES 

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtors or statutory or regulatory mandates for the supply of goods and/or services, including 
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without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 

the Debtors are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtors’ current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtors or 

such other practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit 

of such Post Receivership Accounts from time to time, net of any disbursements provided for 

herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any 

further Order of this Court.  

EMPLOYEES 

14. THIS COURT ORDERS that all employees of the Debtors shall remain the employees of 

the Debtors until such time as the Receiver, on the Debtors’ behalf, may terminate the employment 

of such employees.  The Receiver shall not be liable for any employee-related liabilities, including 

any successor employer liabilities as provided for in section 14.06(1.2) of the BIA, other than such 

amounts as the Receiver may specifically agree in writing to pay, or in respect of its obligations 

under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. 
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PIPEDA 

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and to 

their advisors, but only to the extent desirable or required to negotiate and attempt to complete one 

or more sales of the Property (each, a "Sale").  Each prospective purchaser or bidder to whom such 

personal information is disclosed shall maintain and protect the privacy of such information and 

limit the use of such information to its evaluation of the Sale, and if it does not complete a Sale, 

shall return all such information to the Receiver, or in the alternative destroy all such information.  

The purchaser of any Property shall be entitled to continue to use the personal information 

provided to it, and related to the Property purchased, in a manner which is in all material respects 

identical to the prior use of such information by the Debtors, and shall return all other personal 

information to the Receiver, or ensure that all other personal information is destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to occupy 

or to take control, care, charge, possession or management (separately and/or collectively, 

"Possession") of any of the Property that might be environmentally contaminated, might be a 

pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of 

a substance contrary to any federal, provincial or other law respecting the protection, conservation, 

enhancement, remediation or rehabilitation of the environment or relating to the disposal of waste 

or other contamination including, without limitation, the Canadian Environmental Protection Act, 

the Ontario Environmental Protection Act, the Ontario Water Resources Act, or the Ontario 

Occupational Health and Safety Act and regulations thereunder (the "Environmental Legislation"), 

provided however that nothing herein shall exempt the Receiver from any duty to report or make 

disclosure imposed by applicable Environmental Legislation.  The Receiver shall not, as a result 

of this Order or anything done in pursuance of the Receiver's duties and powers under this Order, 

be deemed to be in Possession of any of the Property within the meaning of any Environmental 

Legislation, unless it is actually in possession.   
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LIMITATION ON THE RECEIVER’S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

RECEIVER'S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless otherwise 

ordered by the Court on the passing of accounts, and that the Receiver and counsel to the Receiver 

shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the Property, as 

security for such fees and disbursements, both before and after the making of this Order in respect 

of these proceedings, and that the Receiver's Charge shall form a first charge on the Property in 

priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in 

favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.  

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts from 

time to time, and for this purpose the accounts of the Receiver and its legal counsel are hereby 

referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates and 

charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may consider 

necessary or desirable, provided that the outstanding principal amount does not exceed 
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$250,000.00 (or such greater amount as this Court may by further Order authorize) at any time, at 

such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and is 

hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as 

security for the payment of the monies borrowed, together with interest and charges thereon, in 

priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in 

favour of any Person, but subordinate in priority to the Receiver’s Charge and the charges as set 

out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

22. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule "A" hereto (the "Receiver’s Certificates") for any 

amount borrowed by it pursuant to this Order. 

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver's Certificates.  

SERVICE AND NOTICE 

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service.  Subject to Rule 17.05 this Order shall constitute an 

order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance with the Protocol will be effective on transmission.  This Court further 
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orders that a Case Website shall be established in accordance with the Protocol with the following 

URL www.rsmcanada.com/CBJ-developments-inc-et-al. 

26. THIS COURT ORDERS that if the service or distribution of documents in accordance with 

the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any other 

materials and orders in these proceedings, any notices or other correspondence, by forwarding true 

copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile transmission to the 

Debtors’ creditors or other interested parties at their respective addresses as last shown on the 

records of the Debtors and that any such service or distribution by courier, personal delivery or 

facsimile transmission shall be deemed to be received on the next business day following the date 

of forwarding thereof, or if sent by ordinary mail, on the third business day after mailing. 

GENERAL 

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtors. 

29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Receiver, as an officer of this Court, as 

may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in 

carrying out the terms of this Order.  

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and that 

the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 
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31. THIS COURT ORDERS that the Plaintiff shall have its costs of this motion, up to and 

including entry and service of this Order, provided for by the terms of the Plaintiff’s security or, if 

not so provided by the Plaintiff's security, then on a substantial indemnity basis to be paid by the 

Receiver from the Debtors estate with such priority and at such time as this Court may determine. 

32. THIS COURT ORDERS that any interested party may apply to this Court to vary or amend 

this Order on not less than seven (7) days' notice to the Receiver and to any other party likely to 

be affected by the order sought or upon such other notice, if any, as this Court may order. 

 

________________________________________
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SCHEDULE "A" 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that RSM Canada Limited, the receiver (the "Receiver") of the 

assets, undertakings and properties of CBJ -  Clearview,  CBJ – II and CBJ acquired for, or used 

in relation to a business carried on by the Debtors, including all proceeds thereof (collectively, the 

“Property”) appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the 

"Court") dated the ___ day of  ______, 20__ (the "Order") made in an action having Court file 

number __-CL-_______, has received as such Receiver from the holder of this certificate (the 

"Lender") the principal sum of $___________, being part of the total principal sum of 

$___________ which the Receiver is authorized to borrow under and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day 

of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per 

cent above the prime commercial lending rate of Bank of _________ from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 

to any person other than the holder of this certificate without the prior written consent of the holder 

of this certificate. 
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any sum 

in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of _____________ 202__. 

 

 RSM Canada Limited solely in its capacity 
 as Receiver of the Debtors, and not in its 
personal capacity  

  Per:  
   Name: 
   Title:  
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ENDORSEMENT OF JUSTICE PENNY: 

[1] The applicant, 1180554 Ontario Limited, is the first in priority secured creditor of the respondent debtors 
(CBJ), holding $16 million of registered mortgages against three parcels of land owned by CBJ in the area 
of Stayner, Ontario. These mortgages bear interest at the rate of 13%. The applicant seeks the appointment 
of a receiver over these properties for the purposes of realization and payment of the outstanding 
mortgages. 

[2] This application was before Justice Steele on December 19, 2023. At that time, the debtor sought, and 
obtained, an adjournment of 118’s receivership application. The basis for the adjournment was to enable 
the debtor some time to proceed with a sales process it had already undertaken with Royal LePage. 
Although the debtor asked for a six-month adjournment, Justice Steele granted the adjournment to January 
26, 2024, a period of a little over five weeks. At the new return date, the debtor was to report on likely 
buyers as a result of the Royal LePage sales and marketing program and the status of any prospective sale 
transactions.  

[3] On the return, the debtor and the second and third mortgagees (the Niagara lenders) now seek a further 
adjournment. 

[4] The Niagara lenders served notices of default under their mortgages on January 8, 2024. These notices 
make demand for payment of over $55 million owed under second and third mortgages. Further, these 
defaults triggered increases in interest payable under the terms of the Niagara lenders’ mortgages to 24% 
per annum, compounded monthly. 

[5] Since December 19, 2023, there have been no letters of intent and no offers. The properties were not listed 
on the MLS. There is no evidence of any pending transactions or even serious interest. The listing has just 
been reduced from $70 million to $60 million. Thus, the proposed listing price is now less than the 
amount of debt now claimed to be owed by 118 and the Niagara lenders. 

[6] The Niagara lenders ask for “a few weeks” to come up with a deal or a refinancing plan. There is no 
evidence offered of what that might be or of any prospects. There is certainly no indication of any 
willingness to assume the 118 debt. Further, the Niagara lenders had counsel who attended on the 
December 19 motion before Justice Steele. The Niagara lenders were well aware of the issues and the 
limited scope of the adjournment. The fact that they recently chose to retain new counsel does not assist 
them. They too have had months to come up with a plan or an alternative to the evolving and deteriorating 
financial situation which is now upon them, and five weeks since the attendance before Justice Steele. 
Their first attempt to file material was effectively the morning of the hearing. 

[7] In my view, this latest adjournment request is based on nothing more than a wing and a prayer and must 
be denied.  

[8] The debtor has not been transparent with the applicant and has provided no information or updates on the 
Royal LePage marketing program. It has changed the listing price without consultation. The debtor clearly 
has no capacity whatsoever to sustain the heavily leveraged properties and service the mortgages. The 
debtor itself filed no new evidence for the January 26, 2024 hearing. The only new evidence CBJ offers is 
the opinion of Royal LePage, to the effect that it would be detrimental to ongoing marketing efforts to cut 



Royal LePage loose at this point. Notably, Royal LePage offers no evidence of imminent deals or even 
likely prospects. 

[9] There is no doubt the applicant’s loans are in default. There is no dispute that 118 has first in priority 
security. While there is a dispute about the enforceability of certain “participation payments”, this dispute 
is relevant to priority and distribution issues, not whether there are grounds for the appointment of a 
receiver in the first instance. The 118 loan documentation provides for the appointment of a receiver. The 
debtor has not been transparent or co-operative with 118 since December 19. The time given to the debtor 
by Justice Steele has not proven effective or fruitful. As noted, the situation has gotten worse, a lot worse, 
not better. Ongoing interest accumulation has skyrocketed as a result of the default notices delivered by 
the Niagara lenders. For good reason, the applicant has lost all confidence in the debtor.  

[10] Given the size and value of the properties, the amount of the debts, the complexity of the required process 
of orderly realization and distribution, and the number of stakeholders and mortgagees, it is appropriate to 
have a court appointed officer take charge. This will ensure transparency and the opportunity for 
stakeholders to be heard. The application for the appointment of RSM Canada Limited as Receiver is 
granted. 

[11] The Niagara lenders also asked, in the alternative, for the appointment of their own choice of receiver. No 
motion was brought for this relief. There was a vague and unspecified concern raised about “conflict of 
interest”. I give no credence to this argument. The alleged concern over a conflict concerns 118 and its 
relationship to the law firm of Bennett Jones. This has nothing to do with the proposed receiver, Mr. 
Tannenbaum of RSM. On the record before me, there is no basis for making any findings concerning 
conflicts (the applicant has also raised conflict issues about Mr. Hoffman, the deponent for the Niagara 
lenders, and his relationship to CBJ), and certainly none in respect of RSM. 

[12] No black line to the Model Order was circulated. The applicant is required to do so. I expect all counsel to 
work co-operatively to sort out any issues with the form of the order. This is not, obviously, an invitation 
to re-litigate issues already dealt with or to seek tactical or other collateral advantages.  

[13] The appropriate order as approved by all counsel shall be delivered to my attention through my registrar 
(if it is ready during business hours on January 26, 2024) or through the Commercial List office if it is 
not. If counsel are not able to resolve the form of the order, I may be spoken to. 

[14] Finally, the debtor has suggested that it would not be financially prudent to jettison Royal LePage’s 
efforts at this stage, in favour of a completely new solicitation and sale process, which could take months 
and involve time consuming and costly court attendances. RSM is well aware of its obligations to the 
court and to the stakeholders to maximize value for the benefit of all. It is not my role, at the outset, to 
direct the Receiver as to what course of action it must take. I am sure (and have been assured that) RSM 
will carefully consider all proposals for how to achieve the highest value in any realization plans, 
including whether the ongoing work of Royal LePage is sufficient and appropriate in all the 
circumstances. 

 

Penny J. 
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1. The Plaintiff CBJ Developments Inc. (hereinafter referred to as the "Plaintiff") is an Ontario Body
Corporate which carries on, inter alia, a land and building acquisition and development business
throughout Canada and the United States.

2. The Defendant Ursataur Capital Management L.P. ("Ursataur") is an Ontario Body Corporate
which represents itself as a "Private Lender" and to the Plaintiff's best knowledge, information
and belief is in the business of facilitating the financing and/or acquisition of commercial,
industrial and residential projects.

3. The Defendant Andrew Cockwell ("Andrew") is, to the Plaintiff's best knowledge, information and
belief, a managing partner/director of Ursataur, a resident of Oakville, Ontario and from June
2022 to and including January 2023 was actively engaged with the Plaintiff on all matters relating
to the subject matter of this legal action;

4. The Defendant lan Cockwell ("lan") is, to the Plaintiff's best knowledge, information and belief, a

shareholder and manager of Ursataur, a resident of Oakville, Ontario and from June 2022 to and
including January 2023 participated on an ongoing basis with Andrew and the Plaintiff on all
matters relating to the subject matter of this legal action;

5. The Defendant Mutende Equities Ltd. ("Mutende") is a private financial lender incorporated
pursuant to the Canada Business Corporations Act and maintains its head office in the Province of
Ontario; Public corporate records disclose that lan Cockwell is the sole director of Mutende.

6. Except as the context otherwise requires, all of the named Defendants shall hereinafter
collectively be referred to as the "Defendants".

A. THE FACTS / CHRONOLOGY

7. This Action relates to the proposed purchasing, financing and redevelopment, marketing and

sales/rental of a vacant office tower located in downtown Calgary at 801- Seventh Ave. S.W.
Calgary, Alberta, and is hereinafter referred to as "Tower 37" and whose legal description is:

DESCRIPTIVE PLAN 9210939
BLOCK 46
LOT 15 'A'
EXCEPTING THEREOUT ALL MINES AND MINERALS

and

BLOCK 34
LOTS 21 TO 26 INCLUSIVE
EXCEPTING THEREOUT: (AS TO SURFACE ONLY)
THE ROAD WIDENING AND CORNER CUTS ON PLAN 8111565

The lands upon which Tower 37 is situated shall hereinafter be referred to as the "Tower 37
Lands".
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8. The Plaintiff entered into a conditional written Purchase and Sale Agreement (the "PSA") with the
various registered and beneficial owners of Tower 37 (collectively the "801-7th Ave Owners") on
Jan 5, 2022 to purchase Tower 37 for a total purchase price of 65 Million Dollars with a March 15,
2022 closing date (the "Closing Date").

From the time that the Plaintiff entered into the PSA, it's intention and concept for the
development and use of Tower 37 was unique and to the best of the Plaintiff's knowledge,
information and belief, had never been considered or proposed by any previous 3rd party,
including any of the Defendants who, in prior dealings with the 801-7th Ave Owners and their
representatives, attempted to purchase Tower 37 and were therefore very familiar with the
building itself, the Tower 37 Lands and the challenges related to the purchase and
redevelopment thereof.

10. Because of the unique nature of Tower 37, including:

a) Its location, being directly on the LRT line in downtown Calgary;

b) Steel/concrete construction with open span construction;

c) No post tensioning;

d) Q-deck under slab grid plenums;

e) Floors being slab on grade; and

the Plaintiff determined that it could redevelop Tower 37 from an empty office tower into a
residential/office/commercial mixed-use property which would align with the City of Calgary's
Downtown Calgary Development Incentive Program to support redevelopment of the City of
Calgary's downtown by converting empty office space into attractive, affordable and usable
residential with mixed retail/office space available for rental and ownership.

11. Based on the above, the Plaintiff developed the following redevelopment plan for Tower 37 which
included some or all of the following:

a) Conversion of Tower 37 from office space into (primarily) residential and live/workspace
units;

b) Creating a separate strata title for each floor in Tower 37 so that each floor in the building
would have a separate legal title and could be dealt with separately as its own unique
condominium unit;

Renovations to several floors in Tower 37 into residential units, some with combined office
space for professional services such as medical, dental or "work at home" businesses;

d) Sale and/or lease of up to 31-34 floors in Tower 37, on a floor by floor basis to owner
occupants, tenants and/or investors;

e) Development of two upscale amenity floors for use by all owners and occupants;
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f) Applying for all municipal, provincial and/or federal grants, loans and loan guarantees
available for conversion of downtown Calgary office buildings into residential units to offset
some of the conversion and redevelopment costs;

g) Creating a "Hive" concept consisting of a collection of innovative companies to be grouped

as "communities" within Tower 37 (tech, clean energy, services etc.) in which they could
collaborate and thrive; The "Hive" would also include supporting business services as well as
medical and food availability to become a one-stop eco system;

h) Creating a "University of Calgary (or other post-secondary school) Common" being a distinct
community including Tower 37, Century Gardens, nearby buildings and a future building for
the northwest corner of Century Gardens; Tower 37 would have lecture rooms, labs,
shopping, living and administration offices complete with a large supermarket and food
court which would occupy space on the first 2 floors of Tower 37; Further amenities would
include private rooms, shared amenities, quiet study spaces, lab facilities, conference rooms
and screening theatres;

Providing for a mixed use of commercial usage on the first 2 floors of Tower 37 potentially
including a large grocery store chain location and other related retail and food services;

Such further and other particulars as the Plaintiff shall provide to the Defendant prior to trial
and prove before this Honorable Court at trial.

(those matters set out in (a) - (j) above are hereinafter collectively referred to throughout this
Statement of Claim as the "Plaintiff's Tower 37 Unique Concept")

12. The PSA included, inter alia, the following provisions:

a) A Purchaser's Condition Precedent (the "Purchasers Condition") that stated as follows:

"on or before 5:00 p.m. (MDT) on the Condition Date, the Purchaser shall give the Vendor
written notice confirming that the Purchaser's board of directors has approved the
transactions contemplated by this Agreement and the Purchaser is satisfied, in its sole and
absolute discretion, with all legal, physical and financial aspects of the Property, including
but not limited to, its inspections thereof, the development and redevelopment or
repurposing potential thereof, the title thereto and condition thereof, and all documents and
materials delivered by the Vendor or made available to the Purchaser pursuant to sections
5.1 and 5.2 hereof."

b) A specific Vendor's representation and warranty that there was no outstanding or
threatened litigation relating to Tower 37 other than the CNOOC Litigation (the "CNOOC
Litigation") of which the Plaintiff was aware. The specific representation and warranty read
as follows:

... except for the CNOOC Litigation, or as otherwise disclosed in writing by the Vendor, to the
best of the Vendor's knowledge there are no claims, actions or proceedings which are
pending or threatened with respect to the Property or arising from the Vendor's ownership
interest in the Property;
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(hereinafter the" 801-7th Ave Owners Litigation Representation and Warranty").

13. The Condition Date for the Plaintiff to waive the Purchasers Condition referred to in the PSA was
February 7, 2022 (the "Condition Date");

14. The PSA further required the Plaintiff to post a deposit of $2 Million Dollars (the "Deposit") with
its solicitor to be held in trust and forfeited in full to the 801-7th Ave Owners upon waiver of the
Purchasers Condition if the Plaintiff failed to complete the purchase, failing which it would be
returned in full to the Plaintiff.

15. As agreed, the full Deposit was placed in trust with the Plaintiff's solicitor at the time of the

signing of the PSA;

16. The PSA was then amended by the Plaintiff and the 801- 7th Ave Owners by way of Amending
Agreement dated February 7, 2022 (the "Amending Agreement").

17. The Amending Agreement provided that:

a) The Closing Date was changed to March 31, 2022;

b) The Condition Date was changed to March 15, 2022;

c) The Deposit that the Plaintiff was required to pay was changed as follows:

(i) of the 2 Million Dollars deposited with the Plaintiff's solicitor as required in the PSA,

1 Million was unconditionally releasable to the 801-7th Ave Owners on February 7,
2022 to be applied against the Purchase Price or forfeited to the 801-7th Ave
Owners in the event that the Plaintiff waived the Purchasers Condition and failed to
complete;

payment by the Plaintiff of a further deposit of $500,000 to its solicitor in trust on
February 7, 2022 on the same terms and conditions as set out in (i) above;

(iii) payment by the Plaintiff of a further deposit of $500,000 to its solicitor in trust on
February 28, 2022 on the same terms and conditions as set out in (i) above.

d) Accordingly, the Deposit was increased from 2 Million Dollars to 3 Million Dollars.

18. As required by the Amending Agreement, the Plaintiffs solicitor forwarded 1 Million Dollars to the
801-7th Ave Owners' solicitor Bennett Jones ("Bennett Jones") on February 17, 2022 for
unconditional release to the 801-7th Ave Owners.

19. At the time that the Plaintiff unconditionally released the 1 Million Dollar deposit to the 801-7th
Ave Owners via Bennett Jones, it was not aware of the Ayrshire Litigation (as described in
paragraphs 20-22 below) although the 801-7th Ave Owners were certainly aware of the existence
of the Ayrshire Litigation as described in paragraph 20 below.

20.While in the process of conducting its due diligence pursuant to the Purchasers Condition, the
Plaintiff ultimately discovered that a previous conditional purchaser of Tower 37, namely Ayrshire
Real Property Corporation ("Ayrshire") had commenced an Alberta Court of King's Action (Action
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no. 22012-01470) on February 1, 2022 naming the 801- 7th Ave SW Owners as Defendants (the

21. Ayrshire was claiming, inter alia, that the 801-7th Ave Owners had breached certain "exclusivity"
provisions in a Letter of Intent it had entered into with the 801-7th Ave Owners for the purchase
of Tower 37.

22. As part of the Ayrshire Litigation, Ayrshire was seeking judgment of at least 5 Million Dollars in
damages from the 801-7th Ave Owners plus an "Attachment Order" of any funds to be received
by the 801-7th Ave Owners on their sale of Tower 37 to any other 3rd party.

23.The 801-7th Ave SW Owners became aware of the Ayrshire Litigation on or shortly after February
1, 2022 but did not disclose same to the Plaintiff.

24.These events all took place prior to the entering into by the Plaintiff and the 801-7th Ave SW
Owners of the Amending Agreement.

25. The Plaintiff only became aware of the existence of the Ayrshire Litigation on or about March 6,
2022. Specifically, but without limiting the generality of the foregoing, throughout the period of
time between February 1, 2022 and March 6, 2022, the 801 - 7th Ave Owners did not disclose the
existence of the Ayrshire Litigation to the Plaintiff or its agents or representatives.

26. When it became aware of the Ayrshire Litigation, the Plaintiff's position was that the 801-7th Ave
Owners had deliberately and intentionally failed to disclose the Ayrshire Litigation and that this
was a material breach of the Tower 37 Owner's Litigation Representation and Warranty.

27. The result and effect of said material breach was that it became impossible for the Plaintiff to
waive the Purchasers Condition or consider completing the purchase of Tower 37 pursuant to the
terms set out in the PSA as amended, for a number of reasons including:

a) The existence of the Ayrshire Litigation created a serious issue as to whether or not the 801-
7th Ave Owners were in position to complete a sale of Tower 37 to the Plaintift;

b) The existence of the Ayrshire Litigation would deter potential investors or lenders from
becoming involved in the acquisition/redevelopment of Tower 37 until same was completely
resolved;

Ayrshire had the right to register a Certificate of Lis Pendens against title to the Tower 37
Lands as part of the Ayrshire Litigation which would have made it impossible to transfer title
or register financing to complete the registration of title into the Plaintiff's name subject to
its new financing free and clear of all prior encumbrances;

Ayrshire in fact did register its Certificate of Lis Pendens on title to the Tower 37 Lands in
late April / early May 2022; and

e) Such further and other particulars as the Plaintiff shall provide to the Defendants prior to
trial and prove to this Honorable Court at trial.
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28. The existence of the Ayrshire Litigation resulted in additional negotiations between the Plaintiff
and the 801-7th Ave Owners who, through their agents, represented to the Plaintiff that there
was no merit to the Ayrshire Litigation and that the 801-7th Ave Owners would be prepared to
indemnify the Plaintiff from any claims made against the Plaintiff and its lenders or investors by
any party to the Ayrshire Litigation with respect to the Plaintiff's Tower 37 purchase and
redevelopment.

29. As a result of said verbal representations and the indemnification offer made by the 801-7th Ave
Owners regarding the Ayrshire Litigation, the Plaintiff and the 801-7th Ave Owners agreed to
some additional amendments to the PSA which were then set out in a Second Amending
Agreement dated March 23, 2022 (the "Second Amending Agreement").

30. The Second Amending Agreement provided for the following:

a) A full indemnification in favor of the Plaintiff and its lenders/investors on all matters relating
to the Ayrshire Litigation and the CNOOC litigation up to a maximum of $3 Million Dollars in
total;

b) The Closing Date was changed from March 31, 2022 to April 15,2022 with the option for the
Plaintiff to extend that Closing Date to April 30, 2022 if the Plaintiff paid a substantial per
diem penalty payment to the 801-7th Ave Owners for each day of such extension.

c) The Condition Date was changed from March 15, 2022 to March 31, 2022;

(i) The "Deposit Provisions" were amended as follows:

(i) An acknowledgment that 1 Million dollars of the Deposit had been unconditionally
released to the 801-7th Ave Owners January 17, 2022;

(ii) An additional $500,000 of the Deposit deposited with its solicitor would be released
to the 801-7th Ave Owners on March 22, 2022;

(iji) Prior to the Condition Date, the Plaintiff had the option to release up to 1 Million
Dollars out of the balance of the Deposit held in trust with its solicitor directly to "its
lending sources for the purpose of paying required commitment fees".

d) If the Purchasers Condition was not satisfied by the Condition Date, the Plaintiff would
forfeit those funds released as per c) (i) and (ii) above and only be entitled to a return of the
balance of the Deposit that was being held by the Plaintiff's solicitor.

31. In accordance with the terms of the Second Amending Agreement, the Plaintiff caused its solicitor
to release $500,000 representing the payment referred to in paragraph 30 (c) (ii) above to Bennett
Jones.

32. In further reliance on the verbal representations made to the Plaintiff by or on behalf of the 801-
7th Ave Owners to the Plaintiff regarding the Ayrshire Litigation and the indemnification set out in
the Second Amending Agreement, the Plaintiff waived the Purchasers Condition by written notice
to the 801-7th Ave Owners on April 1, 2022, thereby placing at risk the Deposit of $1.5 Million
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Dollars already released, plus the balance of the Deposit it had paid into trust with its solicitor, if
it did not complete the terms of the PSA as amended, on or before April 30, 2022.

33.Despite its best efforts, the Plaintiff was not in a position to complete the purchase of Tower 37
on or before April 30, 2022 for a number of reasons all beyond its control, including:

a) notwithstanding the indemnification provision set out in the Second Amending Agreement,
there was significant reluctance by lenders and investors to commit to equity participation
or confirm financing in light of the ongoing existence of both the CNOOC and Ayrshire
Litigation;

b) ongoing discussions and negotiations with the City of Calgary on matters relating to:

(i) obtaining preliminary approvals for the strata title conversion of the Tower 37
floors;

(ii) the "grant" application process to access funds that the City of Calgary was making
available for downtown office building conversions to residential housing;

(iii) Redesignation of Tower 37 from office to residential or mixed residential or mixed
residential, educational or other purposes;

(iv) Specific renovations/ remedial work to portions of Tower 37- interior and exterior
and the Tower 37 Lands to meet City of Calgary requirements for those items set

(v) Such further and other particulars as the Plaintiff shall provide to the Defendants
prior to trial and prove before this Court at trial;

c) Delays as a result of Covid restrictions which delayed physical inspections of various aspects
and systems of the building itself, the Tower 37 Lands and adjoining lands which were to
have formed part of the "Hive" collective and/or the post-Secondary community as per the
Plaintiffs Tower 37 Unique Concept;

d) Ongoing breaches of the PSA by the 801 7th Ave Owners of their various common law,
statutory and equitable obligations to the Plaintiff including:

(i) failing to take reasonable or best efforts to comply with and allow the Plaintiff to
comply with the PSA as amended;

(ii) failing to take reasonable or best efforts to meet and allow the Plaintiff to meet the
terms and conditions of the PSA as amended;

(iii) failing to exercise its discretion reasonably and in good faith; and

(iv) failing to perform its obligations under the PSA as amended in honesty and good
faith;

all as more particularly specified in the CBJ Litigation referred to in paragraph 36 below.
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34. By April 30, 2022, the Plaintiffs had released 1.5 Million Dollars of the Deposit to the 801-7th Ave
Owners and were highly motivated to complete a purchase of Tower 37 in order to:

proceed with what it considered to be a project which, because of the Plaintiff's Tower 37
Unique Concept, would generate millions of dollars in net revenue and net profit; and

preserve the Deposit funds already released;

and took the position that as a result of those ongoing breaches of the PSA as set out in
paragraph 33(d) above, together with verbal statements, conduct and actions of the 801-7th Ave
Owners to the Plaintiff and its agent and representatives that the 801 7th Ave Owners had in fact
expressly or impliedly agreed to an extension of the closing date of the PSA beyond April 30, 2022

35. Accordingly, from and after April 30, 2022, the Plaintiff and the 801-7th Ave Owners, initially
through their agents and representatives and then via direct communications with the 801-7th
Ave Owners that took place as late as December 2022, continued to negotiate and work together
towards completion of the purchase of Tower 37, which CBJ intended to include a credit to the
Plaintiff of the aforedescribed $1.5 Million Dollar Deposit previously released to the 801-7th Ave
Owners as aforedescribed as the 801-7th Ave Owners were highly motivated to complete a sale of
Tower 37 to the Plaintiff.

36. In addition, to preserve its legal and equitable rights against the 801-7th Ave Owners in the event
that the ongoing negotiations with the 801 7th Ave Owners might not be successful or enable the
Plaintiff to finalize the Extended PSA or any other agreement with the Tower 37 Owners for the
purchase of Tower 37, the Plaintiff commenced Court of Queen's Bench Action #2201 04995 on
May 2, 2022 against the 801-7th Ave Owners (the "CBJ Litigation") seeking inter alia:

a) specific performance of the PSA as amended;

b) a Certificate of Lis Pendens against title to the Tower 37 Lands giving notice to all third
parties of the existence of the CBJ Litigation;

c) substantial damages; and

d) an order for an interim injunction restraining the sale of Tower 37 to other 3rd parties
pending resolution of said action.

37. CBJ instructed its solicitor not to serve the CBJ Litigation commencement documents on the 801-
7th Ave Owners pending further instructions.

38. Concurrent with the filing of the CBJ Litigation, the Plaintiff did file and register a Certificate of Lis
Pendens against title to the Tower 37 Lands;

39. At this same time, the Plaintiff continued its efforts to finalize both equity investment and loan
financing for the Tower 37 Purchase, and which included, but was not limited to those specific
matters referred to in paragraph 65 below;
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40. On or about early June 2022, by way of an introduction from an independent third party, the
Plaintiff was introduced to the Defendants lan and Andrew as knowledgeable and experienced
lenders with many viable financial contacts who could provide or facilitate the necessary
financing required by the Plaintiff to complete the purchase and redevelopment of Tower 37 and
that said financing and other related assistance (including potential equity participation) could be
provided through their private lending firm Ursataur and/or related entities.

41. From the time the Plaintiff was first introduced to the Defendants, and at no time until the
Defendants Loan Offer (as described under 47 below) was agreed to by the Plaintiff on July 7,
2022, did the Plaintiff represent to the Defendants that it had a current written Purchase and Sale
Agreement in place with the 801-7th Ave Owners, but simply advised the Defendants that they
had a legal 'angle' on the purchase of Tower 37 (which included the CBJ Litigation and the
Extended PSA) and were in ongoing negotiations with the 801-7th Ave Owners, their lawyers and
representatives, who were highly motivated to work with the Plaintiff and who they considered a
serious buyer, to come up with a viable final, binding and enforceable agreement for the
purchase of Tower 37.

42. On June 17 2022 as requested by the Plaintiff, lan and Andrew caused Ursataur to enter into the
Plaintiff's standard form Non-Disclosure Agreement (the "NDA"), it being understood and agreed
that the NDA would apply not only to Ursataur but also to lan, Andrew and all other parties
associated with them who would be involved in dealings with the Plaintiff on Tower 37, which
ultimately included Mutende.

43. The NDA contained several provisions which restricted both the use by the Defendants of
"Confidential Information" regarding Tower 37 developed and generated by the Plaintiff as well

as potential action which the Plaintiff could take against the Defendants in the event of the
Defendants attempting to acquire any form of ownership interest in Tower 37 or having other
dealings relating to Tower 37 other than in conjunction with the Plaintiff.

44. Specifically, the NDA included the following provisions:

6. Recipient agrees they will not engage in any transaction or disclose any Confidential
Information that will deprive or interfere with business opportunities disclosed by CBJ pursuant
to this Agreement...

7. A breach of this Agreement shall render the Recipient liable to CBJ for any and all
damages and injuries incurred by CBJ as a result thereof, and shall obligate the Recipient to
account to CBJ and turn over to CBJ any and all monies, profits, and other direct or indirect
consideration or benefits which the Recipient derives from any unauthorized Disclosure, use or
exploitation of the Confidential Information, without prejudice to other legal or equitable rights
or remedies that CBJ may have as a result of a violation of the terms hereof...

In the event of any breach of threatened breach of any of the terms of this Agreement by
the Recipient, CBJ is entitled to recover their reasonable attorneys' fees and costs incurred in
connection with any action or proceeding arising out of or relating to any such breach or
threatened breach...
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12. Notwithstanding any provision to the contrary set out in this Agreement or any other
agreement entered into CBJ and the Recipient, in the event that CBJ does not proceed with the
Projects), the Recipient covenants, undertakes and agrees:

a) Should CBJ terminate its interest in the Projects) while this Agreement is in effect or
for a period of one (1) year from the date that CBJ formally terminates its interest in the
Project(s), whichever comes later, Recipient agrees they shall not initiate any direct or
indirect communications with any third parties introduced to Recipient by CBJ under this
Agreement (including without limitation any listing agents or third party project owners
if applicable) for the potential acquisition of an interest or further participation in the
Projects) without Recipient first receiving written approval from CBJ. Such approval
shall include an agreement between the parties on mutually acceptable compensation to
CBJ for first introducing the Recipient to the Projects); and

b) Recipient agrees they shall not use any Confidential Information previously provided
to Recipient by CBJ or its Representatives without first obtaining CBJ's prior written
consent.

45. Once the NDA was in place and executed by and on behalf of the Defendants, the Plaintiff made
available to the Defendants all of the information it had both prepared/created or developed
including:

all Information relating to Tower 37 and the Plaintiff's Tower 37 Unique Concept;

b) Tower 37 documentation, reports, financial projections, appraisals, development plans,
reports regarding the alleged accumulation of asbestos in the building and other
information relating to the CNOOC Litigation, building structure and ability to strata title
individual floors in the building, City of Calgary information regarding transitioning empty
downtown office buildings into residential and/or mixed use buildings, designs, costing
information and all marketing material relating to the above, including videos;

its own financial status as from time to time requested by the Defendants, including profiles
of its owners and management team;

d) proof of the Deposit payments made at the time of the entering into of the PSA together
with particulars of all steps it was taking to confirm that it had sufficient other funds
available for closing on the PSA;

e) details of both the Ayrshire Litigation and the CBJ Litigation;

such further and other information and documentation, details of which the Plaintiff shall
provide to the Defendants prior to trial and prove before this Honorable Court at trial.

46. Because the Defendants:

were very familiar with Tower 37 having previously attempted to purchase same in 2021;

b) had therefore previously completed its own due diligence on the building and the Tower 37
Lands; and

c)

f)

a)
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c) were still very interested in both providing financing for this acquisition and redevelopment
and also potentially taking an equity position in Tower 37,

there were verbal discussions between the Plaintiff and the Defendants to the effect that in
exchange for the Defendants facilitating the necessary financing required by the Plaintiff on a
simplified and expedited basis without delays or protracted due diligence requirements, the
Plaintiff would agree to grant the Defendants a minority 20% ownership and equity position in
the purchase and redevelopment of Tower 37 thoroughly enhancing the Defendants' position and
significantly increasing the Defendants' return on its financing investment;

47. Based on the above, the Defendants presented a "Loan Offer" letter to the Plaintiff through
Mutende on July 4, 2022 (the "Defendants Loan Offer") which was a simple document offering
55 Million Dollars in financing to the Plaintiff subject only to some very basic pre-conditions that
were easily satisfiable and devoid of any extensive complex or onerous pre-conditions or "up
front" fees or commissions that were standard for any other potential financings that the Plaintiff
was negotiating at that time.

48. Specifically, the Defendants Loan Offer:

required the Plaintiff to pay a fee to Mutende equal to 2% of the gross amount of the loan in
the amount of 1.1 Million Dollars that was only payable on closing of the purchase of Tower
37;

required the Plaintiff to pay, inter alia, all of the Defendants "reasonable out of pocket
expenses associated with the financing, the preparation, negotiation, execution and
administration of the loan documents including the reasonable fees of one primary counsel
engaged by the Lender";

granted Mutende a 20% equity position in the project (as had been previously verbally

agreed); and

required the Plaintiff to provide evidence that it has received an equity contribution in a
minimum amount of 20 Million Dollars for the equity down payment for the purchase of
Tower 37, which the Plaintiff had previously advised the Defendants it was in the process of
arranging;

49. The Defendants Loan Offer did not include any specific restriction which prevented the Plaintiff
from placing secondary financing in place against the Tower 37 Lands (either freehold or
leasehold title) either to secure equity investment or debt financing.

50. The Defendants Loan Offer also included the following statement:

We have conducted significant work to date and have intimate knowledge of your business and
prospects. We value our relationship with you and look forward to working together to finance
the Acquisition.

51. The Plaintiff accepted the Defendants Loan Offer and signed off on it on July 7, 2022 thereby
making it valid, binding and legally enforceable as to its terms and which became an integral part
of the Plaintiff/Defendants Agreement as described in Section "C" below;

a)

b)

C)
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52. The Plaintiff states and the fact is that from and after the date that the Defendants executed the
NDA and signed off on the Defendants Loan Offer, all communications and negotiations between
the Plaintiff and the Defendants were open, complete and transparent as to the status of the
Plaintiff's negotiations with the 801-7th Ave Owners for the completion of the purchase of Tower
37 pursuant to the Extended PSA and/or the verbal agreement made with the 801-7th Ave
Owners to purchase Tower 37 at a lower purchase price;

53. Specifically, but without limiting the generality of the foregoing:

In July 2022 on request by the Defendants, the Plaintiff for a second time, specifically
disclosed to the Defendants the chronological history of its dealings with the 801-7th Ave
Owners commencing with the initial entering into of the PSA, the Amending Agreement, the
Second Amending Agreement and all subsequent developments after the alleged expiry of
the PSA on April 30, 2022;

the Plaintiff kept the Defendants fully abreast, on a current real time basis of all of the steps
it was taking to:

negotiate and finalize an agreement with the 801- 7th Ave Owners and their
representatives to complete an agreement between them for the purchase of
Tower 37 at a price equal to or lower than the original 65 Million Dollar purchase
price pursuant to the Extended PSA or other verbal agreement; and

secure its equity requirements necessary to meet the terms of the Defendants Loan
Offer;

the Plaintiff advised the Defendants of the commencement of the CBJ Litigation and the
registration of the CBJ Certificate of Lis Pendens on title to the Tower 37 Lands and the fact
that, as stated in the CBJ Litigation Commencement Document, it took the position that the
Defendants had by their ongoing communications and actions extended the Closing Date of
the PSA or alternatively, had verbally agreed with the Plaintiff to sell it Tower 37 on terms
and conditions that were equal to or better than those set out in the PSA;

d) Such further and other particulars as the Plaintiff shall provide to the Defendants prior to
trial and prove before this Honorable Court at trial.

54. As a specific example of the statement set out in paragraph 53 (b) above, in contemplation of
how the Defendants proposed to provide the business structure and necessary financing for the
purchase, Andrew sent the following email to the Plaintiff on July 3, 2022:

Jeff

lan and I were working through the modelling and thinking about structure today.
Wondering if you would have an aversion to holding the building in a flow through

entity (a limited partnership etc).

The reason being, our respective analysis (and the modelling) envisions no taxes which
isn't quite right if the building owner is a corp (unless we are mistaken)...

b)

(i)

(ii)
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Just flagging that this is something that may need some thinking and certainly welcome
your thoughts.

55. On or about July 23, 2022 the Defendants forwarded a draft loan agreement to the Plaintiff with
Mutende as lender and the Plaintiff as borrower (the "Mutende Loan Agreement") providing for
the 55 Million Dollars in debt financing in accordance with the terms of the Defendants Loan
Offer, by which time the Defendants were in possession of the information as described in
paragraph 53 above.

56. Between the date of receipt of the Mutende Loan Agreement on July 22, 2022. and including
January 2023, the Plaintiff in good faith, and at considerable expense, attempted to finalize the
terms of said Mutende Loan Agreement into an unconditional, final, binding and mutually
acceptable funding agreement as part of the Plaintiff/Defendants Agreement as hereinafter
defined in Section "C" below, which would have allowed them to finalize the purchase of Tower
37.

57. Despite the fact that they were well aware that the Plaintiff did not have had a final and definitive
written purchase agreement in place with the 801-7th Ave Owners for the purchase of Tower 37,
there were ongoing and continuous discussions and communications between representatives of
the Plaintiff and all Defendants during this process predicated on the basis of the Extended PSA or
alternatively, that there was a verbal agreement with the 801-7th Ave Owners to purchase Tower
37 at a lower purchase price;

58. The Defendants continued to work closely with the Plaintiff pursuant to the Plaintiff/Defendants
Agreement including finalizing the terms and conditions in the Mutende Loan Agreement,
structuring their mutual business arrangement for maximum tax benefit, assisting with
introductions to parties for equity participation funding, and generally taking a very active role in
all matters relating to the acquisition, financing, redevelopment and marketing of Tower 37.

59. This is evidenced by a number of communications between the Plaintiff and the Defendants at
that time including the following emails from the Defendants to the Plaintiff:

a) an email from the Defendants dated August 22, 2022 to the Plaintiff stating:

You should have a revised loan agreement and mortgage doc today from Torys;
We are also generating a short issues list of outstanding items, which I should have for
you this aft.

an email from the Defendants to the Plaintiff dated September 14, 2022 stating:

Jeff/Chris

Thanks for your time today. Attached is an approach to move forward more quickly. I've
tried to build it in the same way for the original structure and the go-forward; essentially
we are prepared to plug the equity hole.

an email from the Defendants dated October 12 which states in part:

b)

c)



15

As to the latter, we are willing to explore a reduction in equity given a reduced purchase
price.

60. Further, in accordance with the Defendants Loan Offer, the Purchaser/Defendants Agreement
and as a show of good faith and commitment to working with the Defendants to complete the
purchase of Tower 37, on or about August 15, 2022 the Plaintiff paid the sum of $50,000 to the
Tory's law firm (retained by the Defendants to represent them as specifically arranged by the
Plaintiff) as a retainer to cover their fees and disbursements.

61.In what the Plaintiff considers to be a blatant conflict of interest, Tory's then represented the
Defendants on the Defendants Tower 37 Purchase as described below notwithstanding the fact
that the Plaintiff went to considerable effort and expense to identify Tory's as a law firm that
could represent the Defendants because many other major law firms were unable to do so due to
potential conflicts of interest.

62. At this same time the Plaintiff:

a) continued to seek out equity participation and secondary debt financing; and

b) met directly with one of the 801-7th Ave Owners on at least two occasions in September
2022 to discuss terms and conditions to finalize a new purchase and sale agreement
between them; and

with the Defendants' knowledge and consent, advised the 801-7th Ave Owners at that time
(or perhaps even earlier in time) that the Defendants were its funding partners, and they
were working together on the purchase of Tower 37.

63. As a result of those negotiations, the Plaintiff states and the fact is that it had a verbal agreement

with the 801-7th Ave Owners to purchase Tower 37 at a revised purchase price of 55 Million
Dollars;

64. As at September 2, 2022 the Plaintiff had either secured by letter of intent or otherwise, or were
negotiating equity investment/ participation from a number of sources and had communicated
same to the Defendants, some of the particulars of which included:

a) 5 Million Dollars from a 3rd party investor (Lakefront Developments Ltd.) which funds were
being held in trust and to be part of CBJ's equity contribution;

b) Approximately 4 Million Dollars in fees, deposits, legals, preparation and reports expended
to that date by the Plaintiff itself on this Project (acquisition and redevelopment);

5 Million dollar verbal offer on one of the Plaintiff's Ontario properties with a written offer
to be provided within a week;

d) 20 Million Dollar term sheet from individuals who were experienced real estate lenders,
with the loan having been arranged by a partner of the Plaintiff's law firm and who had
previously provided multi-million dollar financing to the Plaintiff for its land acquisitions in
Ontario;

c)

c)
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e) 20 Million Dollar revised loan offer for financing from a third party international lender;

f) 10 Million Dollar private loan offer raised from financing on the Plaintiff's Ontario
properties;

g) 20 Million Dollar private loan from a Western Canadian group;

h) Verbal agreement in place with Ayrshire (with written agreements ready to be signed) to
have them assist in construction matters relating to the redevelopment of Tower 37 in
exchange for their withdrawing or working out a mutually acceptable settlement of the
Ayrshire Litigation;

65. Further, the Defendants had also indicated to the Plaintiff that they would if necessary be
prepared to consider an equity contribution to "top off" the Plaintiff's equity requirements.

66. All of these updates and information on its sources of financing were provided by the Plaintiff to
the Defendants throughout the months of September and into late October;

67. However, despite the Defendants original representations to the Plaintiff that they would
simplify and expedite the loan approval process because of their prior knowledge of, and its
interest in Tower 37 and the projected profitability of the Plaintiff's Tower 37 Unique Concept,
the Defendants rejected the various options for equity funding that the Plaintiffs had presented

to the Defendants as set out in paragraph 64 above, thereby unnecessarily extending and
delaying the process for finalizing the Mutende Loan Agreement and making it impossible for the
Plaintiff to have formalized either the Extended PSA or a new verbal agreement with the 801 7th
Ave Owners as referred to in paragraph 63 above at the 55 Million Dollar purchase price.

68. The Plaintiff states and the fact is that the Defendants adopted their position on or about
September 15 because:

a) The Defendants were attempting to force the Plaintiffs to give them a better return on their
financing investment potentially including a larger equity position in the Joint Project with
the Plaintiff pursuant to the Plaintiff/Defendants Agreement as hereinafter defined; and/or

b) Once they heard that the 801-7th Ave Owners had verbally agreed to a reduction in the
purchase price from 65 Million Dollars to 55 Million Dollars, they determined that they
would attempt to buy Tower 37 themselves at a reduced purchase price without
involvement by the Plaintiff.

69. Based on those motives and intentions set out in paragraph 68 above or other possible motives
unknown to the Plaintiff, the Defendants rejected the Plaintiff's funding and financing options as
set out in paragraph 64 (even though they clearly complied with the pre-conditions set out in the
Defendants Loan Agreement) and began making unreasonable demands of the Plaintiff, knowing
that by so doing it would likely make it impossible for the Plaintiff to finalize a formal agreement
with the 801- 7th Ave Owners to buy Tower 37.

70. For example, on September 14, 2022 the Defendants provided the Plaintiff with a new proposal
for the purchase and financing of Tower 37 entitled "Reduced Price and Accelerated Close" and
set out three different options for a joint purchase of Tower 37 by the Plaintiff and the
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Defendants, all including the Defendants increasing their equity position from 20% to 47% but
without committing to provide either:

a) an expedited approval of the terms and conditions of the Mutende Loan Agreement; or

b) specified funds as an equity contribution for the purchase;

71. Based on previous negotiations and communications between the Plaintiff and the Defendants,
the Defendants were well aware at that time that the Plaintiff would reject these proposals, but

by submitting the proposals would induce the Plaintiff to continue to believe and rely upon the
fact that the terms, covenants and Defendants' representations and warranties that formed part
of the Plaintiff/Defendants Agreement (as described in Section "C" below), including full
compliance with the NDA, remained in full force and effect.

72. A further indication of the Defendant's intention to purchase Tower 37 without involving the
Plaintiff is evident in an email communication dated October 13, 2022 from the Defendants to the
Plaintiff:

I think you had an idea like this earlier- same issue now as then, we would look at it from a worst
case (there is no more equity) and thus the building is alarmingly thinly equitized 5 of 40, 50 or
60 or whatever).

With so little equity we'd be better off doing the deal ourselves as we proposed last year before
we met you guys.

73. In fact, said October 13, 2022 communication referred to in paragraph 72above was the last
substantive communication from the Defendants to the Plaintiff until December 22, 2022.

74. To the Plaintiff's best knowledge, at the same time as the Defendants were communicating with
the Plaintiff including the email as set out above on October 13, 2022, the Defendants were
privately negotiating a unilateral purchase of Tower 37 with the 801 7th Ave SW Owners to the
exclusion of the Plaintiff.

75.Between October 13, 2022 and December 22, 2023, the Plaintiff continued:

a) its verbal and written attempts to communicate with the Defendants to finalize the terms of
the Mutende Loan Agreement and other matters relating to the purchase of Tower 37
pursuant to the Plaintiff/Defendants Agreement but the Defendants intentionally or willfully
failed to respond to the Plaintiff until January 18, 2023 with the exception of the December
22, 2022 email referred to in paragraph 77 below;

its ongoing communications and negotiations with the 801-7th Ave Owners via their
representatives;

to seek out other equity investors and debt financing from third parties including entering

into a Letter of Intent with Ayrshire to become an equity participant in the purchase of
Tower 37 because of its expertise in building renovations;

b)

c)



18

d) Such further and other particulars as the Plaintiff shall provide to the Defendants prior to
trial and prove before the Court at trial.

76. On or about December 22, 2022, the Plaintiff communicated with the Defendants and again
advised the Defendants that it had secured the 20 Million Dollars equity participation it was
required to provide for the down payment and provided details thereof to the Defendants
including proof of funds held by their equity funders as was independently verified by the
Plaintiff's law firm.

77. In response (which was the first and only communication from the Defendants to the Plaintiff
since October 13, 2022) the Defendants wrote to the Plaintiff on December 28, 2022 again
rejecting this proposal by the Plaintiff and improperly alleged that the Plaintiff's proposal was
"transparently nothing" thereby continuing their pattern of conduct preventing the Plaintiff from
moving forward to finalize a purchase agreement with the 801-7th Ave Owners while still causing
the Plaintiff to believe that the Defendants were honoring the Plaintiff/Defendants Agreement.

78. On or about January 18, 2023, without prior notice and in material and substantive breach of the
Plaintiff/Defendants Agreement including the NDA and the Defendants Fiduciary Duties and
Obligations (as hereinafter defined), the Defendants advised the Plaintiff that it had purchased
Tower 37 from the Tower 37 Owners (the "Defendants Tower 37 Purchase") but did not provide
any details of said purchase to the Plaintiff nor offer the Plaintiff either an equity position in its
Tower 37 purchase nor compensation for the costs, expenses and ongoing losses of Net Revenue
and Net Profit (as hereinafter defined in Section "F" below) which the Defendants knew or should
have known that the Plaintiff had and would incur as a result of their improper and illegal actions.

79. To the Plaintiff's best knowledge, information and belief:

a) the Defendants' purchase price for Tower 37 was $39 Million Dollars; and

the Defendants are currently negotiating with the University of Calgary to own or otherwise
occupy space in Tower 37 relying in whole or in part on various aspects of the Plaintiffs
Tower 37 Unique Concept;

80. At no time until January 18, 2023 did the Defendants verbally or in writing advise the Plaintiff that
they:

a) were negotiating a purchase of Tower 37 directly or indirectly with the 801-7th Ave SW

Owners or their representatives;

b) had entered into a purchase and sale agreement for the purchase of Tower 37 from the 801-
7th Ave SW Owners;

were terminating or withdrawing the Defendant Loan Agreement or the
Plaintiff/Defendants Agreement with the Plaintiff (for cause or otherwise);

81. Other than the written communication referred to in paragraph 78 above and up to the date of
the filing of this Claim, the Defendants have not:

b)

C)
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a) Offered or paid any funds to the Plaintiff as reimbursement to the Plaintiff of the Plaintiff's
Out of Pocket Expenditures (as defined in Section "F" below) including a refund of all funds
paid by the Plaintiff to the Defendants to cover the Defendants legal expenses;

b) Offered compensation to the Plaintiff for lost Net Revenue and lost Net Profit (as defined in
Section "F" below);

c) Offered the Plaintiff an equity position in their ownership of Tower 37;

d) offered the Plaintiff any other form of revenue and/or profit-sharing arrangement in Tower
37;

B. THE AGREEMENT BETWEEN THE PLAINTIFF AND THE DEFENDANTS
(THE "PLAINTIFF/DEFENDANTS AGREEMENT")

82. The Plaintiff states and the fact is that as a result of, and based on the ongoing dealings,
communications, conduct and activities between the Defendants and the Plaintiff relating to their
joint and mutual intention to participate in a financing and business arrangement for the
purchase, financing, redevelopment, marketing, sale and/or lease of separate floors of Tower 37
pursuant to the Plaintiff's Tower 37 Unique Concept ( the "Joint Project"), the Plaintiff and the
Defendants did or are in law deemed to have entered into a valid, binding and legally enforceable
agreement referred to throughout this Statement of Claim as the "Plaintiff/Defendants
Agreement".

83. The Plaintiff/Defendants Agreement commenced in June 2022 and continued in full force and
effect, subject to modifications mutually agreed upon between the Plaintiff and the Defendants
between June 2022 and January 2023, until January 18, 2023 at which time said
Plaintiff/Defendants Agreement was unilaterally, illegally and improperly terminated by the
Defendants.

84. The Plaintiff/Defendants Agreement included those specific representations and warranties made
by the Defendants to the Plaintiff (as set out in paragraph 85 below) which the Defendants knew
or ought to have known that the Plaintiff was relying upon;

85. Without in any manner limiting the generality of the statement set out in paragraphs 82-84
above, the Plaintiff/Defendants Agreement included the following:

a) The Plaintiff and the Defendants would join forces and enter into a financing and business
relationship for the purpose of acquiring Tower 37 and then redeveloping it in accordance
with the Plaintiff's Tower 37 Unique Concept (the "Joint Project");

Details of the Plaintiff's Tower 37 Unique Concept, which was proprietary to the Plaintiff and
could only be used by the Defendants as part of the Joint Project;

The Defendants had the financial ability to, and had immediate access to the necessary
financing to arrange for and facilitate the financing required to complete the purchase of

b)

c)
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Tower 37 and finance the Tower 37 redevelopment costs to facilitate the Plaintiffs Tower 37
Unique Concept plans;

d) In exchange and in addition to the rate of return on the financing totaling 14% per annum,
the Defendants would acquire a twenty (20%) per cent equity position in the ownership of

Tower 37 and an entitlement to twenty (20%) per cent of all Net Revenue and Net Profit (as
defined in Section "F" below) with the Plaintiff retaining the remaining 80% thereof;

e) The Plaintiff, on behalf of both the Plaintiff and the Defendants, would continue its
negotiations with the 801-7th Ave Owners to finalize the terms of the Extended PSA or a
new purchase agreement for Tower 37 at a purchase price of 65 Million Dollars or less, if
possible;

For tax minimization purposes, the Plaintiff and the Defendants would structure a limited
partnership to finance, acquire, and redevelop Tower 37;

g) The terms and conditions of the NDA were incorporated by reference into the
Plaintiff/Defendants Agreement;

h) The terms and conditions of the Defendants Loan Offer as subsequently amended or
modified by the parties were incorporated by reference into the Plaintiff/Defendants
Agreement;

From the outset, the Defendants were advised by the Plaintiff that it did not have a written
purchase and sale agreement in place with the 801-7th Ave Owners but relied upon the
Extended PSA and ongoing representations from the 801- 7th Ave Owners that they were
highly motivated and committed to finalizing an agreement with the Plaintiff to complete
the purchase and sale of Tower 37;

The Plaintiff was obligated to raise 20 Million Dollars as the equity component for the Joint
Project which could be done by a combination of some or all of the following:

the Plaintiff's own resources;

(ii) other equity investors arranged for by the Plaintiff who would acquire a portion of
the Plaintiff's equity ownership position;

(iv) Contribution by the Defendants -- on terms and conditions mutually satisfactory to
the Plaintiff and the Defendants;

(v) Such further particulars as the Plaintiff shall provide to the Defendants prior to trial
and prove before the Court at trial, including those specific items set out in
paragraph 65 above;

k) Given that:

the Defendants had previously attempted to purchase Tower 37 from the 801 - 7th
Ave Owners; and

f)

i)

j)

(i)

(i) Vendor takeback financing;

(i)
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(ii) were also associated and involved with some or all of the 801 - 7th Ave Owners in a

personal capacity and in other business and charitable projects (including but
without limitation Wilmington Capital Management Inc.)

which created the potential for a conflict of interest situation, and the fact that the Plaintiff had
been dealing with the 801 7th Ave Owners for several months prior to meeting the Defendants,
both the Plaintiff and the Defendants represented and warranted to the other from the outset,
and it was clearly, unconditionally and unequivocally agreed between them that:

(i) they would work together on the Joint Project on an exclusive basis;

neither side would have any ongoing communications, negotiations or enter into
any agreements with the 801 - 7th Ave Owners other than for the benefit of their
mutual business relationship relating to the Joint Project and in accordance with the
terms of the Plaintiff/Defendants Agreement; and

(iii) neither party would do or say anything involving the 801-7th Ave Owners or their
representatives that would place either of them in an actual or potential conflict of
interest position.

1) Given that:

the Defendants were acquiring an equity position in the Joint Project as

(ii) the Defendants had previously attempted to purchase Tower 37 and were therefore
very familiar with Tower 37 and the Tower 37 Lands the building itself; and

(iji) the Defendants had already completed their due diligence on the Plaintiff as
indicated by the Defendants in the Defendant Loan Agreement with the following
statement:

"We have conducted significant work to-date and have intimate knowledge of your
business and prospects"

the terms and conditions relating to the debt financing they were providing or arranging for
and as set out in the Defendants Loan Offer would not be unnecessarily or unduly restrictive
so as to ensure that said financing would be expeditiously approved by the Defendants and
would be available as and when required for the closing of the purchase of Tower 37 as part
of the Joint Project;

m) The Defendants represented and warranted that they had immediate access to all necessary
funds required to supply all of the debt financing as and when required for the Joint Project
and would also consider either providing equity investment or even potentially arranging for
third party equity investment if so required;

Based on the relationships that the Plaintiff had developed with the 801-7th Ave Owners
and their representatives, the City of Calgary and other 3rd parties key to the purchase and
redevelopment of Tower 37 pursuant to the Plaintiffs Tower 37 Unique Concept, coupled

(ii)

(i)
aforedescribed;

n)
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with the fact that the Defendants had already attempted to purchase Tower 37 on their own
without success, it was agreed that the Plaintiff would take the lead for the Joint Project and
would handle all direct communications, negotiations and contractual matters with the 801-
7th Ave Owners, the City of Calgary and other 3rd parties in consultation with the
Defendants as and when required, provide full and current disclosure thereof to the
Defendants and that the Defendants would have no direct contact with the 801-7th Ave
Owners without the Plaintiff's prior consent or approval;

0) The Defendants would, either by providing a written NDA or by virtue of a verbal
representation and warranty to the Plaintiff, retain in strict confidence on an ongoing basis
all information and documentation (hard copy, digital, video or otherwise) of any type or
kind whatsoever, either exchanged between them or created jointly by them relating to the
Joint Project including without limitation all information involved in the Plaintiff's Tower 37
Unique Concept;

p) Without in any manner limiting the generality of the foregoing, the Defendants impliedly or
expressly represented and warranted to the Plaintiff that in the event that the Plaintiff and
the Defendants were not successful in completing or finalizing the purchase of Tower 37

pursuant to the Joint Project, they would not utilize or attempt to implement all or any
portion of the Plaintiffs Tower 37 Unique Concept for their own benefit or with other 3rd
parties to attempt to purchase Tower 37 except with the Plaintiff's prior knowledge and
approval and only after negotiating a mutually acceptable compensation / remuneration
package for the Plaintiff's benefit;

q) Subject to material breach of the terms of the Plaintiff/Defendants Agreement not rectified
within a reasonable period of time and to the reasonable satisfaction of the party not in
default, neither party would be entitled to terminate the Plaintiff/Defendants Agreement
without the consent of the other and only upon such terms and conditions as the parties
would agree upon at that time including providing for fair and reasonable compensation to
the aggrieved party.

Such further and other particulars as the Plaintiff shall provide to the Defendants prior to
trial and prove before this Court at trial;

86. The Plaintiff states and the fact is that notwithstanding the business arrangement between the
Plaintiff and the Defendants which granted the Defendants an equity position in the ownership of
Tower 37, said business arrangement was primarily that of a financing agreement and the equity
position granted to the Defendants was merely reflective of a portion of the loan return that the
Defendants required as their conditions for agreeing to the financing.

87. Specifically, the loan agreement, based on the terms of the Mutende Loan Agreement, demanded
from the Plaintiff a minimum 34% annualized return on their loan, consisting of:

Placement fee two (2) percent

Annual Interest rate twelve (12%) percent

Equity Participation twenty (20%) percent

r)
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Total Thirty Four (34%) per cent

88.This 34% return included only a portion of the Defendant's 20% share of Net Revenue and Net
Profit which it would have been entitled to over a two-year period pending payout of the
Defendants' financing, thereby significantly increasing its return; This return also did not include a
portion of the Rebates (as hereinafter defined) which would have been paid to the Defendants.

89. However, from the Plaintiff's point of view, the fact is that the Defendants were still in the
position of a secured lender of the Plaintiff and as a result thereof at all times exerted very
significant real and implied "leverage" over the Plaintiff and all of the steps it was taking to
complete the purchase of Tower 37.

90. For example, in the event of the Plaintiff's default in any repayments on the principal portion of
the financing as per the default provisions of the Mutende Loan Agreement, the Plaintiff was at
all times in the position that it could potentially lose control and/or ownership of Tower 37 by
way of enforcement proceedings (including the commencement of foreclosure action) by the
Defendants which not only jeopardized the Plaintiff's equity and ownership position in Tower 37
but also potentially jeopardized some or all of its other valuable assets.

91. Therefore, in negotiating and allegedly working with the Plaintiff to finalize and ultimately

implement the terms of said Mutende loan agreement, the Plaintiff states and the fact is that the
Defendants, in its capacity as the Plaintiff's senior lender were clearly, expressly and impliedly
bound by certain ongoing fiduciary obligations towards the Plaintiff (the "Defendants Fiduciary
Duties and Obligations"), including without limitation:

a) A duty to act in good faith at all times;

b) Duty to provide full transparency of all matters relating to steps being taken by the
Defendants to facilitate and finalize the loan in order to meet the Plaintiff's closing
requirements, including all deadlines imposed by the 801-7thth Ave Owners;

Duty not to communicate with the 801-7th Ave Owners or their representatives while
ongoing negotiations were taking place with the Plaintiff and/ or during that period of time
that Plaintiff/Defendants Agreement (including the NDA) was in full force and effect;

d) Given that the Defendants had previously attempted to purchase Tower 37 and were
therefore familiar with its owners, and were also involved with some or all of the 801 - 7th
Ave Owners on other personal, business and/or charitable projects, they had a duty to have
disclosed any potential conflicts of interest to the Plaintiff and then made all appropriate
arrangements to ensure that they completely recused themselves from having any contact
with those specific individuals and exchanged no communications with those individuals or
their representatives;

e) Duty not to circumvent or in any way interfere with the Plaintiff's dealings with the 801-7th
Ave Owners and their representatives including but without in any manner limiting the
generality of the foregoing, make any attempt to negotiate a purchase of Tower 37 directly
from the 801-7th Ave SW Owners;

c)
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Duty to have taken such steps as were legally required to terminate the Plaintiff/Defendants
Agreement and the NDA before commencing any negotiations with the 801- 7th Ave
Owners including but without limitation, negotiating a mutually acceptable compensation
package for the Plaintiff or offering the Plaintiff a right to participate in said purchase;

As part of their duty to act in good faith, a duty not to deceive the Plaintiff into believing

that it was still acting and operating in good faith with the Plaintiff to complete the terms of

the Mutende Loan Agreement and the Plaintiff/Defendants Agreement when in fact, the
Defendants were actually doing the exact opposite by circumventing its agreements with
the Plaintiff and negotiating and contracting directly with the 801-7th Ave Owners;

h) As part of their duty to act in good faith in compliance upon their previous representations
and warranties to the Plaintiff to the effect that given their previous knowledge of all
aspects of Tower 37 and their previous vetting of the Plaintiff and its business activities, that
the approval process for the financing would be simplified and expedited;

Such further and other particulars as the Plaintiff shall provide to the Defendants prior to
trial and prove before this Court at trial.

C. RESULTANT EFFECT ON THE PLAINTIFF/PARTICULARS OF THE DEFENDANTS' BREACHES
AND MISREPRESENTATIONS of the PLAINTIFF/DEFENDANTS AGREEMENT, THE NDA
AND THE DEFENDANTS' FIDUCIARY DUTIES and OBLIGATIONS:

92. By its actions, conduct, agreements and communications as hereinbefore described, the Plaintiff
states and the fact is that the Defendants and each of them jointly and severally:

materially, substantially and intentionally breached the terms of the Plaintiff/Defendants
Agreement;

materially, substantially and intentionally breached the terms of the NDA and the Defendant
Loan Agreement; and

willfully, negligently or intentionally made numerous, ongoing and fundamental
misrepresentations to the Plaintiff or willfully, negligently or intentionally failed to disclose
material information or omitted to provide certain material information to the Plaintiff;

d) significantly breached or failed to abide by the Defendants Fiduciary Duties and Obligations;

93. The Plaintiff states and the fact is that the said breaches, misrepresentations and material
omissions, and failure to abide by said Defendants Fiduciary Duties and Obligations are based on:

a) those facts set out in Section "B" of this Statement of Claim as set out above;

b) the terms of the Plaintiff/Defendants Agreement;

c) the terms of the NDA;

d) the Defendant's Tower 37 Purchase;

f)

g)

a)

b)

c)
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e) the Defendants Fiduciary Duties and Obligations as hereinbefore set out; and

f) such further and other particulars as the Plaintiff shall provide to the Defendants prior to
trial and prove before the Court at trial,

and as a result thereof, it has incurred substantial damages and has had its business reputation
significantly and negatively impacted, thereby prejudicing its ability to proceed with similar types of
project developments in the future and is therefore entitled to legal and equitable relief jointly and
severally against all of the Defendants, including substantial punitive damages from the Defendants
all as set out in Sections "F" and "G" below;

94.Particulars of the Defendants' illegal conduct and misrepresentations include, but are not limited
to the following:

a) Substantial and material breaches of the NDA:

(i) The Defendants are in breach of, without limitation, paragraphs 6, 12(a) and 12(b)
of the NDA;

(ii) In accordance therewith, the Defendants illegally and improperly utilized the CBJ
Confidential Information (as therein defined) for their own benefit in:

aa. securing the purchase of Tower 37 pursuant to the Defendants Tower 37
Purchase;

bb. purchasing Tower 37 at a purchase price substantially lower than the 55 Million
Dollar purchase price that had been verbally agreed upon between the Plaintiff
(on behalf of the Plaintiff and the Defendants pursuant to the
Plaintiff/Defendants Agreement) and the 801-7th Ave Owners;

cc. incorporating some or all of the Plaintiff's Tower 37 Unique Concept into its
redevelopment of Tower 37;

dd. such further and other particulars as the Plaintiff shall provide to the
Defendants prior to trial and prove before the Court at trial;

Substantive and material breaches of the Defendant Loan Agreement:

Failed to accept the Plaintiff's confirmations that it had received sufficient equity
contributions to satisfy the terms of the Defendant Loan Agreement;

(ii) Demanding that the Plaintiff advance $50,000 to the Tory's law firm to cover the
Defendants' alleged "legal" expenses without refunding all or a significant portion
thereof when it became clear to the Plaintiff that the actual value of the legal
services provided by Tory's on matters relating to the Joint Project and the
Plaintiff/Defendants Agreement was worth substantially less than $50,000;

(iii) In breach of the intent of the Defendant Loan Agreement coupled with the language
therein, the Mutende Loan Agreement presented to the Plaintiff on July 4, 2022
was complex, included several onerous pre-conditions and due diligence

b)
(i)
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requirements, obligated the Plaintiff to incur substantial upfront costs before
funding and included several "out" provisions that would unilaterally enable the
Defendants to terminate the potential debt financing at its option regardless of
compliance by the Plaintiff with its terms and pre-conditions;

(iv) Failure to have:

aa. accepted or even seriously considered the business agreement it had entered
into and reduced into writing with Joe Bressi on behalf of Global Financial
Services (the "Global Agreement") and failed to accept proof submitted by the
Plaintiff to the Defendants that in conjunction with said Global Agreement, it
had secured the necessary 20 Million Deposit and provided proof thereof to the
Plaintiff and its counsel who independently verified the availability of said funds;

bb. accepted the proposed financing to be secured against the leasehold interest of
three floors of Tower 37, notwithstanding the fact that said financing would in
no way have impacted or impaired the first charge security over the freehold
title(s) to Tower 37 that was required as security for the Mutende Loan; and

cc. accepted or even seriously considered any of the Plaintiff's other financing /
equity options as listed in paragraph 64 above;

dd. such further and other particulars as the Plaintiff shall provide to the
Defendants prior to trial and prove before this Court at trial;

c) Substantial and material breaches of other provisions of the Plaintiff/Defendants
Agreement:

The Defendants jointly and severally, substantially and materially breached the
Plaintiff/Defendants Agreement by, without limitation:

aa. Despite its initial representations and warranties to the contrary, making the
approval and unconditional commitment for the debt financing through
Mutende unnecessarily restrictive and delaying approval thereof, thereby
preventing the Plaintiff from finalizing either the Extended PSA or a new verbal
agreement with the 801 - 7th Ave Owners to purchase Tower 37 at a reduced
price and forcing the Plaintiff to expend considerable resources in an attempt
to satisfy the Defendants that it had raised the 20 Million Dollars in equity

funding and alternate or back-up debt financing;

bb. Dealing/negotiating with the 801-7th Ave Owners and their representatives for
the purchase of Tower 37 without advising, involving or including the Plaintiff,
or without entering into a mutual termination of the Plaintiff/Defendants
Agreement with compensation payable to the Plaintiff;

cc. Unilaterally purchasing Tower 37 (pursuant to the Defendants Tower 37
Purchase) without the Plaintiff's prior knowledge or participation;

(i)
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dd. Such further and other particulars as the Plaintiff shall provide to the
Defendants prior to trial and prove before the Court at trial.

d) Intentionally or Grossly Negligent Misrepresentations:

(i) By virtue of their written and verbal communications coupled with their actions as
described above vis a vis the Plaintiff, the Defendants:

aa. intentionally, improperly or in a grossly negligent manner made a number of
misrepresentations to the Plaintiff; and

bb. intentionally, improperly or in a grossly negligent manner failed to disclose
material information to the Plaintiff;

cc. knew or should have known that the Plaintiff would be relying upon such
misrepresentations and/or material omissions and which the Plaintiff in fact
relied upon to its significant detriment.

ii) Particulars of said misrepresentations and material omissions include, without
limitation, the Defendants willful, intentional or grossly negligent communications
and actions that:

aa. The Defendants would only seek and be awarded an equity position in Tower 37
as an "equity participation bonus" for being the primary lender in the Plaintiff's
acquisition of Tower 37, which provided significantly higher returns than a
conventional loan arrangement, in accordance with and pursuant to the terms
of the Plaintiff/Defendants Agreement;

bb. In exchange for a 20% equity position in the ownership of Tower 37 and the
right to 20% of the Net Revenue from operations and Net Profit from the sale of
floors in Tower 37, the Defendants would, without unnecessary or overly
stringent pre-conditions, provide in full all debt financing required to both
complete the purchase of Tower 37 and the redevelopment of Tower 37 in
accordance with the Plaintiff's Tower 37 Unique Concept and at their option
contribute or "top off" a portion of the equity investment required to complete
the purchase and redevelopment of Tower 37 to satisfy 801-7th Ave Owners
and their down payment pre-condition;

cc. Written communications coupled with ongoing verbal communications between
some or all of the Defendants and the Plaintiff, particularly in October 2022, to
the effect that the Defendants were totally committed to the terms of the
Plaintiff/Defendants Agreement and were acting in accordance therewith;

dd. By not communicating with the Plaintiff from and after Oct 13, 2022 to and
including January 18, 2023 ( or at any time previously) that it was negotiating a
purchase of Tower 37 with the 801-7th Ave Owners and their representatives,
and had in fact purchased Tower 37, lead the Plaintiff to believe that the
Defendants were in full compliance with the terms of the Plaintiff/Defendants
Agreement including the NDA both of which remained in full force and effect;
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ee. By its actions and/or lack of any communication (except a non-substantive
communication sent to the Plaintiff in late Dec 2022) to the Plaintiff between
October 2022 and January 2023, causing the Plaintiff to reasonably assume that
the Defendants continued to be committed to the terms of the
Plaintiff/Defendants Agreement and were fully supportive of:

- the Plaintiff's efforts to finalize its negotiations with the 801-7th Ave
Owners for the purchase of Tower 37 at a favorable purchase price;
and

providing the necessary debt financing (and supplement or "top up"
of equity contributions if required) to finalize whatever final
agreement was made between the 801-7th Ave Owners and the

Plaintiff for the purchase and redevelopment of Tower 37, when in
fact it had or was in the process of completing the Defendants Tower
37 Purchase.

e) Breaches of the Defendants Fiduciary Duties and Obligations as per the terms of the
Plaintiff/Defendants Agreement including the NDA and the Defendants Loan Agreement;

95. The Plaintiff relies upon those items set out in paragraph 94 (a) - (d) above to support its position
that the Defendants breached their ongoing fiduciary duties and obligations to the Plaintiff as
specifically itemized in paragraph 91 above.

f) Such further and other particulars of the Defendants' breaches of the Plaintiff/Defendants
Agreement, the NDA, the Defendants Loan Agreement and the Defendants Fiduciary
Duties and Obligations as the Plaintiff shall provide to the Defendants prior to trial and
prove before this Court at trial.

96. As a result of the aforedescribed substantive breaches and misrepresentation, the Plaintiff states
and the fact is that is has the following legal and equitable causes of action against the
Defendants as detailed in Section "E" below.

D. THE PLAINTIFF'S CAUSES OF ACTION

97. The Plaintiff relies upon and pleads those causes of action described in this section of the
Statement of Claim plus such further and other causes of action it will present to the Court at
trial, to support its position in law and in equity that it is entitled to those damages set out in
Section "F" below plus all such further and other remedies as set out in Section "G" of this
Statement of Claim.

(i). Fraud/Deceit and Willful Misconduct by the Defendants against the Plaintiff

98. The actions of the Defendants in intentionally and deliberately deceiving the Plaintiff by failing to
disclose that they were negotiating and then purchasing Tower 37 from the 801-7th Ave Owners
pursuant to the Defendants Tower 37 Purchase at a purchase price substantially lower that the 55
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Million Dollar purchase price that the Plaintiff had verbally agreed upon (on a "without prejudice"
basis) with the 801-7th Ave Owners were carried out in a deliberately fraudulent and deceitful
manner as detailed in Section "B" above.

99. Specifically, but without limiting the generality of the foregoing, by acting and conducting
themselves in this fraudulent and deceitful manner, the Defendants knew or should reasonably
have known that they would:

a) deprive the Plaintiff of any right or opportunity to purchase Tower 37;

b) cause the Plaintiff to incur significant losses including the Plaintiff's Out of Pocket
Disbursements (as detailed in Section "F") including 1.5 Million Dollars in released
(unrecoverable) Deposits to the 801-7th Ave Owners and other portions of the Deposit it
expended as part of its efforts to purchase Tower 37 pursuant to the Plaintiff/Defendants
Agreement;

cause the Plaintiff to incur significant anticipatory losses in Net Revenue and Net Profit as
more particularly described in Section "F" below;

d) otherwise harm the Plaintiff's ongoing business reputation in its business operation in the
Calgary business community, with the City of Calgary and the Province of Alberta and with

all potential and actual investment parties with whom the Plaintiff had associated or

contracted with as part of the Joint Project.;

e) breach the Defendants' fiduciary Duties and Obligations;

100. As a result of such indisputable intentional fraudulent / deceitful and willful misconduct by the
Defendants towards the Plaintiff, particulars of which have been previously set out in this
Statement of Claim, the Plaintiff states and the fact is that it is entitled not only to the damages
set out in Section "F" below but is also entitled to a payment of substantial punitive damages

jointly and severally from the Defendants.

(ii). Constructive Trust/ Residual Claimant

101. Pursuant to the terms of the Plaintiff/Defendants Agreement and the Defendants Fiduciary Duties

and Obligations, the Plaintiff takes the position that:

a) in purchasing Tower 37 pursuant to the Defendants Tower 37 Purchase; and

as a result of the breach by the Defendants of the specific terms and conditions of the
Plaintiff/Defendants Agreement as hereinbefore set out,

the Defendants are or should be deemed by this Court to be holding as constructive trustee for

and on behalf of the Plaintiff as residual claimant/beneficiary an equity ownership interest in
Tower 37 in such amount or percentage as may be determined by the Court at trial;

102. In the alternative to paragraph 101 above, the Plaintiff states and the fact is that it is entitled to a
declaration that it is entitled to an ongoing specific percentage of all Net Revenue and Net Profit

c)

b)
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(as hereinafter defined) generated (or to be generated) from Tower 37 and that the Defendants
hold said interest or percentage of Net Revenue and Net Profit as constructive trustee for and on
behalf of the Plaintiff as residual claimant/ beneficiary;

103. The Plaintiff further states that the actual percentage of the equity ownership or percentage of
Net Revenue and Net Profit should be determined by the Court at trial taking into account the
terms of the Plaintiff/Defendants Agreement and all such further and other factors as the Court
deems relevant, appropriate and applicable in the circumstances.

104. The Plaintiff states and the fact is that by their joint and several actions in purchasing Tower 37
pursuant to the Defendants Tower 37 Purchase, the Defendants have been unjustly enriched at
the expense of the Plaintiff.

105. Specifically, but without limitation:

The Defendants received a benefit as a result of acquiring One Hundred (100%) legal and
equitable ownership in Tower 37 and the entitlement to One Hundred (100%) per cent of all
Net Revenue and Net Profit from all sources related to the ownership and operation of
Tower 37, notwithstanding the Plaintiff/Defendants Agreement, of which the Plaintiff
should have been entitled to 80% thereof;

b) The Plaintiff has and will continue to incur and suffer a corresponding loss both of its
entitlement to its share of the legal ownership in Tower 37 and its share of the Net Revenue
and Net Profit relating thereto;

There are no legal or juristic reasons for either the Defendants to have obtained those
benefits set out in (a) above nor for the Plaintiff to have incurred or to incur the losses set
out in (b) above;

d) Accordingly, any such portion of ownership, Net Revenue and/or Net Profit in the name of
or otherwise claimed by the Defendants that is determined by the Court as due and owing
to the Plaintiff shall be deemed to be held by the Defendants as constructive trustee for and
on behalf of the Plaintiff.

(iv). Equitable Proprietary Claim/ Knowing Receipt/Tracing

106. The Plaintiff takes the position that if the Court determines that the Defendants are holding a
percentage of the legal and equitable ownership of Tower 37 in a constructive trust for and on
behalf of the Plaintiff or are otherwise accountable in law or equity to the Plaintiff for a portion of
the Net Revenue and Net Profit on all funds generated from Tower 37, it follows that the Plaintiff
shall be deemed to have a proprietary ownership claim in Tower 37 in such amount as
determined by this Court together with a corresponding proprietary claim to all Net Revenue and
Net Profit .

(iii). Unjust Enrichment

c)
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107. In conjunction with the above, the Plaintiff shall be entitled to the equitable right and remedy to
"trace" the receipt of all Net Revenue, Net Profit and other benefits from Tower 37 received by

any of the Defendants to the date of trial together with a direction from the Court requiring the
Defendants to provide:

a) a full and complete accounting of all funds (including all Net Revenue and Net Profit)
received or due and owing from all sources in any manner related to their purchase and
operation of Tower 37 from the date of acquisition to the date of trial; and

b) where and to whom those funds were paid,

together with an Order of this Court directing the recipients) or potential recipients or payors of
all such funds to forthwith deliver up said funds to the Plaintiff or as otherwise directed by the
Court;

(v). Intentional Tortious Interference with Contractual Relations and Inducing Breach
of Contract

108. The Plaintiff states and the fact is that as a result of the Defendants purchase of Tower 37
pursuant to the Defendants Tower 37 Purchase, each Defendant is jointly and severally liable to
the Plaintiff for damages arising from their tortious interference with the Extended PSA and/or
the verbal agreement that the Plaintiff had entered into with the 801-7th Ave Owners for the
Plaintiff to purchase Tower 37 in accordance with the terms of the Plaintiff/Defendants
Agreement and the Defendants Fiduciary Duties and Obligations;

109. Specifically, but without limitation:

a) As previously alleged, the closing date of the PSA had been verbally extended as per the
Extended PSA;

b) In the alternative to (a) above, the Plaintiff had negotiated a "Without Prejudice" verbal
agreement with the 801-7th Ave Owners to purchase Tower 37 at a purchase price of $55
Million dollars and had advised the Defendants at that time that the 801-7th Ave Owners
were highly motivated to sell and wanted to sell quickly;

c) At all times material hereto, the Defendants were fully informed of the information related
to both (a) and (b above;

d) The Defendants intentionally and improperly interfered with both scenarios set out in both
(a) and (b) above by going behind the back of the Plaintiff and purchasing Tower 37 from the
801-7th Ave Owners pursuant to the Defendants Tower 37 Purchase without informing the
Plaintiff, terminating the Plaintiff/Defendants Agreement or paying any form of agreed upon
compensation to the Plaintiff;

e) By their actions in:
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- circumventing the Plaintiff/Defendants Agreement, the NDA and the
Defendants Fiduciary Duties and Obligations as previously set out in this
Statement of Claim;

refusing to accept the Global Agreement as proof that it had obtained the
necessary 20 Million Dollar equity amount to finalize the Mutende Loan
agreement or any of the other forms of equity participation as set out in
paragraph 64 above; and

such further and other particulars as the Plaintiff shall provide to the
Defendants prior to trial and prove before this Court at trial

the Defendants prevented the Plaintiff from formalizing the purchase agreement with the
801-7th Ave Owners referred to in (b) above;

f) The Plaintiff has accordingly suffered significant damages and loss as a result of such

interference and has also had its business reputation negatively impacted with other lenders
and third parties in the industry, the effect of which will continue to cause the Plaintiff
significant hardship, losses and potential both short and long term damages;

110. Full particulars of the aforedescribed interference shall, in addition to the information previously
set out in this Statement of Claim, be provided to the Defendants prior to trial and proven before
this Court at trial.

(vi) Intentional interference with the Plaintiff's prospective economic advantage

111. In the alternative to the cause of action set out in section (v) above, the Plaintiff states and the
fact is that the Defendants, as a third party, illegally and improperly interfered with its business
relationship or expected business transaction with the 801-7th Ave Owners thereby making each
Defendant jointly and severally liable to the Plaintiff for the Plaintiff's damage claims as set out in
Section "F" below.

112. Specifically, but without limitation:

a) The Plaintiff had a clearly established business relationship with the 801-7th Ave Owners;

b) Said business relationship was reasonably likely to provide substantial financial benefit to
the Plaintiff in the form of Net Revenue and Net Profit based on the financial projections
which formed part of the Plaintiff's Tower 37 Unique Concept and the PSA Extension or its
without prejudice verbal agreement with the 801-7th Ave Owners;

The Defendants knew about and actively supported the relationship between the Plaintiff
and the 801-7th Ave Owners which was a fundamental aspect of the Plaintiff/Defendants
Agreement;

d) The Defendants intentionally and improperly interfered with said business relationship by
unilaterally and without mutual agreement or the payment or negotiation of compensation
to the Plaintiff, terminating the Plaintiff/Defendants Agreement, breaching the Defendants
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Fiduciary Duties and Obligations and failing to involve the Plaintiff as an equity participant in
the purchase of Tower 37 pursuant to the Defendants Tower 37 Purchase;

in approaching, negotiating and ultimately purchasing Tower 37 from the 801-7th Ave
Owners pursuant to the Defendants Tower 37 Purchase, the Defendants' conduct and
actions caused the 801-7th Ave Owners to terminate their business relationship with the
Plaintiff, thereby resulting in the Plaintiff incurring substantial actual losses including the
Plaintiff's Out of Pocket Expenditures as well as anticipatory damages from Net Revenue and
Net Profit it would otherwise have received had the Plaintiff and the Defendants finalized
the purchase of Tower 37 pursuant to the Plaintiff/Defendants Agreement;

113. The Plaintiff has also suffered significant damages and loss as a result of such interference by
virtue of the fact that its business reputation and standing in this industry has been significantly
negatively impacted with other lenders and third parties, the effect of which will continue to
cause the Plaintiff ongoing significant losses and damages;

114. Therefore, In addition to the actual losses and the anticipatory damages from Net Revenue and

Net Profit, the actions of the Defendants in the intentional and improper interference referred to
in this Cause of Action and in the Cause of Action set out in paragraphs 109-111 above entitle the
Plaintiff to significant damages including damages both for loss of business reputation and
punitive damages jointly and severally from the Defendants, in such additional amounts as may
be determined by the Court;

(vii) Self-Dealing

115. The Plaintiff further states and the fact is that by virtue of the Defendants' unilateral breach and
termination of the Plaintiff/Defendants Agreement and breach of the Defendants Fiduciary Duties
and Obligations, the Defendants are jointly and severally liable to the Plaintiff as a result of their
illegal and improper self-dealing with the 801-7th Ave Owners.

116. Specifically:

a) While a party to the Plaintiff/Defendants Agreement and as a result of the ongoing business
relationship between the Defendants and the Plaintiff, the Defendants were or should be
deemed to be fiduciaries to and in favor of the Plaintiff;

b) As fiduciaries, the Defendants had certain legal, ethical and moral obligations to and in favor
of the Plaintiff including the Defendants Fiduciary Duties and Obligations;

c) One of those fiduciary obligations was a duty not to place themselves in a position whereby

their actions, deliberate or otherwise, would have the effect of inappropriately enriching
themselves at the expense of the Plaintiff or at the expense of the mutual rights of the
Plaintiff and the Defendants in the Plaintiff/Defendants Agreement;

d) By unilaterally negotiating and then purchasing Tower 37 pursuant to the Defendants Tower
37 Purchase, particularly at a purchase price substantially below the Extended PSA price of
65 Million Dollars or the 55 Million Dollar purchase price that formed the basis of the verbal

e)
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agreement and understanding between the Plaintiff and the 801-7th Ave Owners, the
Defendants deliberately and intentionally enriched themselves at the expense of the
Plaintiff not only for the difference between the purchase price they paid for Tower 37 and
either $65 Million Dollars or $55 Million Dollars but also for the Plaintiff's share of lost
equity ownership, Net Revenue and Net Profit.

(viii) Civil Conspiracy

117. In the alternative to those causes of action set out in (i) - (vii) above, the Plaintiff states and the
fact is that it is entitled to damages and other relief from the Defendants based on the tort of Civil
Conspiracy.

118. Specifically, given the circumstances of the Plaintiff/Defendants Agreement, the Defendants
Fiduciary Duties and Obligations and the ongoing business relationship between the Plaintiff and
the Defendants, the Defendants by initially negotiating and ultimately completing the

Defendants Tower 37 Purchase without involving or informing the Plaintiff, whether or not the

predominant purpose of said actions were designed to cause financial or economic injury to the
Plaintiff, the Defendants knew or should (through the concept of constructive intent) have known
that the Plaintiff would incur significant economic and financial damage and losses resulting from
those actions;

119. The Plaintiff states and the fact is that this specific cause of action arises regardless of whether or
not the Defendants' conduct is entering into the Defendants Tower 37 Purchase was illegal or not
on the basis that the Defendant knew or should have known in the circumstances that such

conduct was likely to and would result in the Plaintiff incurring significant losses and damages.

(ix) Conflict of Interest

120. While a party to the Plaintiff/Defendants Agreement and as a result of the ongoing business
relationship between the Defendants and the Plaintiff, the Defendants were or should be deemed
to be fiduciaries to and in favor of the Plaintiff;

121. As fiduciaries, the Defendants had certain legal, ethical and moral obligations to and in favor of
the Plaintiff as previously specifically set out and identified as the "Defendants Fiduciary Duties
and Obligations" in paragraph 91;

122. One of those obligations was a duty not to place themselves in a position whereby their actions,

deliberate or otherwise, would have the effect of placing all or any of the Defendants in a conflict
of interest position.

123. The Plaintiff's determined "after the fact" that the Defendants and certain owners of Tower 37
had an ongoing personal and business relationship both before and during the time that the
Plaintiff/Defendants Agreement was in full force and effect.
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124. At no time did the Defendants disclose this potential conflict of interest to the Plaintiff nor make
any specific covenants with the Plaintiff that they would not place any of the Defendants in a
conflict of interest position on matters relating to the purchase of Tower 37 pursuant to the
Plaintiff/Defendants Agreement.

125. Specifically, but without limitation, as fiduciaries of the Plaintiff, the Defendants:

should not have had any contact or communications with any of the 801-7th Ave Owners
without either involving the Plaintiff or without the prior knowledge and consent of the
Plaintiff;

b) should not have divulged to the 801 7th Ave Owners any information regarding the terms of
the Plaintiff/ Defendants Agreement including matters relating to the anticipated financing
of the Joint Project or details of the Plaintiffs Tower 37 Unique Concept;

should not have negotiated the purchase of Tower 37 pursuant to the Defendants Tower 37
Purchase without first informing and obtaining the Plaintiff's consent, mutually terminating
the Plaintiff/Defendants Agreement and agreeing to compensate the Plaintiff as mutually
agreed between the parties;

given that it had full access to all of the information that the Plaintiff had provided to the
Defendants as outlined in paragraph 45 above, should not have retained Torys as their
lawyer to represent them on the Defendants Tower 37 Purchase which created an
automatic conflict of interest situation;

e) should have required that any of the 801-7th Ave Owners who had a personal or business
relationship with lan or Andrew, including but without limitation Joe Kiely and Marc
Sardachuk, exclude themselves from either meeting with the Plaintiff or obtaining any
information regarding the ongoing negotiations between the Plaintiff and the remaining
801-7th Ave SW Owners;

such further and other particulars as the Plaintiff shall provide to the Defendants prior to
trial and prove before this Court at trial.

126. Notwithstanding their status as fiduciaries of the Plaintiff and therefore subject to those equitable
restrictions as set out in paragraph 125 above, the Plaintiff states that the Defendants breached
some or all of those equitable restrictions by:

a) failing to disclose to the Plaintiff at any time between June 2022 and January 2023 the
conflict of interest or potential conflict of interest between themselves and the 801-7th Ave
Owners or provide any form of representation or warranty to the Plaintiff that they would
not have any direct or indirect contact or communications of any type or kind with the 801-
7th Ave Owners whatsoever relating to the Joint Project, Tower 37 or the
Plaintiff/Defendants Agreement;

b) providing the 801-7th Ave Owners with some or all of the following information:

a)

d)

f)
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(i) some or all of the details of the Plaintiffs implementation of the Plaintiffs Tower 37
Unique Concept and its plans to implement same;

(ii) some or all of the details of the Plaintiff/Defendants Agreement;

(iii) status from time to time of the Plaintiff's efforts to obtain the down payment and
financing to complete the purchase of Tower 37;

(iv) the existence of the CBJ Litigation;

(v) the Plaintiff/Defendants' strategy to negotiate a lower purchase price for Tower 37;

(vi) disparaging the Plaintiff and its directors and leading the 801- 7th Ave Owners to
believe that the Plaintiff did not have the ability or resources to ever close on the
purchase of Tower 37;

(vii) such further and other particulars as the Plaintiff shall provide to the Defendants
prior to trial and prove before the Court at trial.

127. As a result of the breach of the Defendants Fiduciary Duties and Obligations and by:

placing themselves in a clear and unequivocal conflict of interest position with the 801-7th
Ave Owners so far as it affected the Plaintiff as a party to the Plaintiff/Defendants
Agreement; and

b) taking advantage of their ongoing personal and business relationship with some or all of the
801-7th Ave Owners to have facilitated the purchase of Tower 37 pursuant to the
Defendants Tower 37 Purchase, which was substantially lower than 65 or 55 Million Dollars,

the Plaintiff incurred significant damages and losses, particulars of which are set out in Section "F"

below.
128. Further, because of the intentionally willful misconduct and blatant disregard for the terms of the

Plaintiff/Defendants Agreement and the Defendants Fiduciary Duties and Obligations to the
Plaintiff as aforedescribed, the Plaintiff states and the fact is that the Court should impose

additional pecuniary damages jointly and severally against the Defendants.

(x). Other Causes of Actions

129. The Plaintiff reserves the right to raise additional causes of actions as part of its Claim against the

Defendants and shall provide full particulars thereof to the Defendants prior to trial and prove
same before the Court at trial.

E. PLAINTIFF'S DAMAGES

(i) Out of Pocket Expenditures

a)
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130. The Plaintiff has to date expended considerable amounts in out of pocket expenses and payment
on matters relating to the Tower 37 Purchase as part of the Plaintiff/Defendants Agreement (the
"Plaintiff's Out of Pocket Expenditures") and claims repayment of same jointly and severally from

the Defendants.

131. The Plaintiff's Out of Pocket Expenditures consist of, but are not limited to:

a) Deposits paid and released by CBJ to the 801-7th Ave Owners as previously described in this
Statement of Claim;

b) Non-refundable deposits and other payments paid to various lenders, brokers and their
representatives for securing equity investment and debt financing;

c) $50,000 paid to the Tory's law firm as retainer pursuant to the requirement set out in the
Defendants Loan Offer;

Legal fees and disbursements paid to the Plaintiff's legal advisors, consultants and lawyers
for all matter relating to Tower 37, including but not limited to the PSA, verbal
arrangements with the 801-7th Ave Owners and their representatives, dealings with the
Defendants, the CBJ Litigation, vetting and reviewing various potential equity investments
and debt financing proposals, the Ayrshire Litigation, title reviews, analysis of the CNOOC
Litigation, all dealings with the City of Calgary and all other related matters;

Plaintiff expenses relating to the physical vetting and inspection of Tower 37 and its various
building operating systems, exterior and interior structure, parkade roof, access points,
asbestos and other potential environmental hazards together with expenses relating to
vetting of the Tower 37 Lands and adjoining lands;

Plaintiff expenses involved in the management, administration, cost of employees,
consultants, travel and other related expenses and other professional fees including
accounting, architectural, survey, and appraisal related in any manner to those matters set
out above;

g) Plaintiff's costs and expenses relating to the preparation of the Plaintiffs Tower 37 Unique
Concept including the preparation of all material (hard copy, digital, photo, digital and
otherwise) relating to:

sales and marketing material and the circulation thereof; and

- all communications, meetings and interactions with the City of Calgary regarding
subdivision/ strata title conversion, office building conversion grants and funding
programs available from the City of Calgary, the Province of Alberta and/or the Federal
Government;

h) Interest charges paid by the Plaintiff to 3rd parties on funds borrowed to cover some or all
of the Plaintiff's Out of Pocket Expenses;

i) Such further and other out of pocket expenses and paid amounts and disbursements as the
Plaintiff shall provide to the Defendants prior to trial and prove before the Court at trial.

d)

f)

-
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132. Full particulars of the Plaintiff's Out of Pocket Expenses shall be provided to the Defendants prior
to trial and proven before the Court at trial but as at the date of the filing of this Statement of
Claim, the total amount of the Plaintiff's Out of Pocket Expenses is $ 3,955,872.05.

(ii) Loss of Net Revenue

133. In addition to a claim for repayment of the Plaintiff's Out of Pocket Expenses, the Plaintiff claims
damages jointly and severally from the Defendants for lost net revenue relating to Tower 37
resulting from the Defendants' breaches as described in Section "D" above as follows:

a) Net revenue from leasing up to 7,156 sf of office space in the North Annex Building.

Assuming $22/sf triple net going market rate and 7,156 sf of leased space, this equates to
$157,432 annually or $314,864 over a 2 year period;

Net revenue from leasing 4,540 sf of space on the first two floors of Tower 37 for retail use.
Assuming $45/sf net going market rate, this equates to $204,300 annually or $408,600 over
a 2 year period;

c) Net lease revenue from other sources in Tower 37 including lease or use of amenity floors
and other floors in Tower 37 temporarily retained for rental purposes, estimated to be
approximately $100,000 annually or $200,000 over a 2 year period;

d) Other rental income or net revenue generated from ongoing operations of Tower 37,
particulars of which shall be provided to the Defendants prior to trial and proven before the
Court at trial;

all relating to and in accordance with the Plaintiffs Tower 37 Unique Concept and estimated to be
in the minimum annual amount of $461,732;

134. The ongoing net revenue generated from business operations of Tower 37 for those matters set
out in paragraph 134 above is collectively referred to throughout this Statement of Claim as "Net
Revenue".

(iii) Loss of Net Profit

135. In addition to a claim for repayment of the Plaintiff's Out of Pocket Expenses and Net Revenue,
the Plaintiff claims damages jointly and severally from the Defendants for lost profit relating to
Tower 37 resulting from the Defendants' breaches as described in Section "D" above particulars
of which include the following:

a) Unit Sales -- sale of up to 31 strata title converted floors in Tower 37;

b) Parking Stall Sales;

c) Storage Locker Sales;

d) Retail Spaces Net Leases & Sales;
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e) Other miscellaneous Sales;

136. Pursuant to its detailed projections relating to the net profit to be generated from the
aforedescribed sales in Tower 37 and based on a $65 Million Dollar Purchase Price, the Plaintiff
had projected total net profits of between $75.568 Million Dollars and $90.431 Million Dollars.

137. Full details of these projections and the back-up financial information related thereto had been
provided to the Defendants in June 2022 after the NDA was executed by the Defendants as part
of the Plaintiffs Tower 37 Unique Concept and shall be provided to the Court prior to trial.

138. Based on an 80% equity ownership in Tower 37, with the Defendants owning the remaining 20%
equity ownership interest as per the terms of the Plaintiff/Defendants Agreement, the Plaintiffs
portion of the Net Profit ranged between $60.453 Million Dollars and $72.34 Million Dollars not
including the Rebates as per paragraphs 141-143 below;

139. Based on a lower $55 Million Dollar purchase price for Tower 37 as per the verbal agreement that
had been entered into between the Plaintiff and the 801-7th Ave Owners in September 2022, the
Plaintiff's portion of the net profit (as 80% equity owners) is increased and ranged between
$68.45 Million Dollars and $81.71 Million Dollars;

140. The net profit anticipated to be generated from those items referred to in paragraphs 135-139
above is referred to throughout this Statement of Claim as the "Net Profit".

(iv) City of Calgary Rebates

141. Specific rebates-were available from the City of Calgary for residential conversions of empty
downtown office buildings into residential mixed-use buildings in the estimated amount of $75.00
per square foot for every square foot of space converted for residential or residential live/work

142. As part of the Joint Project and in accordance with the terms of the Plaintiff/Defendants
Agreement, the Plaintiff had made a confidential preliminary application and received preliminary
conditional approvals from the City of Calgary which would have qualified the Plaintiff to receive
the Rebate.

143. Based on 465,000 square feet of converted residential space in Tower 37 as per the Plaintiffs
Unique Tower 37 Concept, the Rebate would have been $34.875 Million Dollars. Assuming 80%
equity ownership, the Plaintiffs portion would have been $27.9 Million Dollars which the Plaintiff
would have used as reimbursement of all or a portion of its down payment for the purchase of
Tower 37 and/or to pay down a portion of the financing it was acquiring from the Defendants.

144. Accordingly, the Plaintiff claims damages jointly and severally from the Defendants for lost Net
Profit in such amount as may be awarded by the Court for loss of the Rebate;

F. SUMMARY OF REMEDIES SOUGHT BY THE PLAINTIFF JOINTLY AND SEVERALLY AGAINST
ALL OF THE DEFENDANTS:

uses (the "Rebate");
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145. Damages jointly and severally against the Defendants for the full amount of the Plaintiffs Out of
Pocket Expenditures in the amount of $3,955,872.05 plus such further and other amounts as the
Plaintiff shall prove to the Court at trial;

146. Damages jointly and severally against the Defendants for the Plaintiff's share of the Net Revenue
projected over the first two years of ownership of Tower 37 in the minimum amount of $923,464
or in such further or other amount as may be determined by this Court;

147. Damages jointly and severally against the Defendants for the Plaintiff's share of the Net Profit in
such amount as may be determined by this Court in the minimum amount of $60.453 Million
Dollars;

• 148. Damages jointly and severally against the Defendants for the Rebates in such amount as may be
determined by this Court in the minimum amount of $27.9 Million Dollars;

149. Damages jointly and severally against the Defendants for loss of business and business reputation
in such amount as may be determined by this Court;

150. Punitive Damages jointly and severally against all Defendants in the minimum amount of $1
Million Dollars or such further or other amount as may be awarded by this Court;

151. Judgment in the form of a Declaration from the Court that the Defendants are joint and several
Constructive Trustees for and on behalf of the Plaintiff for an 80% equity ownership in Tower 37
or in such further or other proportion or percentage as shall be determined by this Court at trial;

152. A further judgment in the form of a Declaration from the Court that the Defendants are joint and
several Constructive Trustees for and on behalf of the Plaintiff for such percentage of the Net
Revenue, the Net Profit and the Rebates as shall be determined by this Court at trial;

153. All necessary Orders from this Court which require the Defendants to provide a full accounting of

all Net Revenue and Net Profit they hold or will hold as constructive trustees for and on behalf of

the Plaintiff in any manner relating to Tower 37 as determined by this Court together with
"Tracing Orders" and "Attachment Orders" which direct the Defendants and all affected 3a party

recipients of all or any portion of said Net Revenue, Net Profit or Rebates from the Defendants
to forthwith deliver up and pay said amounts to the Plaintiff or in such other manner as may be
determined by this Court;

154. Approving the

retaining of a Certificate of Lis Pendens to be registered against title to the Tower 37 Lands for and on
behalf of the Plaintiff;

155. Such further and other Orders or Interim Orders and this Honorable Court deems necessary,
appropriate or equitable in the circumstances;

156. Costs in favor of the Plaintiff on a full indemnity basis, including payment of all of the Plaintiff's
consultant, legal fees and disbursements incurred by the Plaintiff in this Action on a solicitor and
client basis;
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NOTICE TO THE DEFENDANT(S)

You only have a short time to do something to defend yourself against this claim:

20 days if you are served in Alberta

1 month if you are served outside Alberta but in Canada

2 months if you are served outside Canada.

You can respond by filing a statement of defence or a demand for notice in the office
of the clerk of the Court of KING's Bench at Calgary, Alberta, AND serving your
statement of defence or a demand for notice on the plaintiff's(s') address for service.

WARNING

If you do not file and serve a statement of defence or a demand for notice within your
time period, you risk losing the law suit automatically. If you do not file, or do not
serve, or are late in doing either of these things, a court may give a judgment to the
plaintiff(s) against you.



 

  

AAPPPEP NE DNDIXIX "  A“H "”



AGREEMENT OF PURCHASE AND SALE 

THIS AGREEMENT made as of the 5th day of January, 2022, 

BETWEEN: 

801 SEVENTH INC. 

(the “Vendor”) 

AND: 

OPTRUST OFFICE INC., QUANTICO CAPITAL CORP., WESTHILLS 
DEVELOPMENT CORPORATION, CENTURION HOLDINGS LTD., CANADIAN 
INCOME FUND GROUP INC. AND TOKAY CAPITAL CORP. 

(collectively, the “Beneficial Owners”) 

AND: 

CBJ DEVELOPMENTS INC. 

(the “Purchaser”) 

WHEREAS: 

A. The Purchaser has agreed to purchase and the Vendor and the Beneficial Owners have 
agreed to sell the Property on the terms and conditions herein contained. 

NOW THEREFORE, in consideration of the mutual covenants and agreements set forth 

in this Agreement, the sum of TEN ($10.00) DOLLARS and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereby 
covenant and agree as follows: 

1. INTERPRETATION 

1.1 Definitions. In this Agreement, the following terms have the following meanings 
unless the subject matter or context otherwise requires: 

(a) “Applicable Laws” means the statutes, regulations, orders, judgments, decrees, 
rules or other lawful requirements of Governmental Authorities which are 
applicable to the Property or any of the parties hereto; 

(b) ‘best of the Vendor’s knowledge” means the actual knowledge of Mr. Marc 
Sardachuk, an officer of the Vendor, without further investigation into the relevant 

subject matter other than inquiry of the Vendor's property manager responsible for 
the management of the Property; 

(c) “Buildings” means, collectively, all buildings, improvements, structures, fixtures, 
appurtenances and attachments to the Lands, whether or not attached thereto and 
forming part thereof, including all systems on the Lands of a mechanical nature 
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AGREEMENT OF PURCHASE AND SALE 

THIS AGREEMENT made as of the 5th day of January, 2022, 

BETWEEN: 

801 SEVENTH INC.  

(the “Vendor”) 

AND:  

OPTRUST OFFICE INC., QUANTICO CAPITAL CORP., WESTHILLS 
DEVELOPMENT CORPORATION, CENTURION HOLDINGS LTD., CANADIAN 
INCOME FUND GROUP INC. AND TOKAY CAPITAL CORP.  

(collectively, the “Beneficial Owners”) 

AND: 

CBJ DEVELOPMENTS INC. 

(the “Purchaser”) 

WHEREAS: 

A. The Purchaser has agreed to purchase and the Vendor and the Beneficial Owners have 
agreed to sell the Property on the terms and conditions herein contained. 

NOW THEREFORE, in consideration of the mutual covenants and agreements set forth 
in this Agreement, the sum of TEN ($10.00) DOLLARS and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereby 
covenant and agree as follows: 

1. INTERPRETATION 

1.1 Definitions. In this Agreement, the following terms have the following meanings 
unless the subject matter or context otherwise requires: 

(a) “Applicable Laws” means the statutes, regulations, orders, judgments, decrees, 
rules or other lawful requirements of Governmental Authorities which are 
applicable to the Property or any of the parties hereto; 

(b) “best of the Vendor’s knowledge” means the actual knowledge of Mr. Marc 
Sardachuk, an officer of the Vendor, without further investigation into the relevant 
subject matter other than inquiry of the Vendor’s property manager responsible for 
the management of the Property;  

(c) “Buildings” means, collectively, all buildings, improvements, structures, fixtures, 
appurtenances and attachments to the Lands, whether or not attached thereto and 
forming part thereof, including all systems on the Lands of a mechanical nature 



(d) 

(e) 

(f) 

(m) 

(n) 

(0) 

and, without limiting the generality of the foregoing, all heating, lighting, 
air-conditioning, plumbing, electrical, ventilation, water, elevator or other 

mechanical lifting devices and drainage systems and all window coverings, 
awnings, fixed carpeting, boilers and fittings; 

‘Business Day’ means Monday to Friday inclusive of each week, excluding days 
which are statutory holidays in the Province of Alberta; 

“Chattels” means equipment, furniture, inventory, including without limitation all 
replacement parts in respect of the Operating Systems, appliances and chattels, if 
any, on the Lands and the Buildings; 

“Closing” means the completion of the purchase and sale of the Property pursuant 
to Article 8 hereof; 

“Closing Date” means February 15, 2022, or such other date as the parties agree 
to; 

“CNOOC Lease” means the amended and restated lease agreement between the 
Vendor, aslandlord, and Nexen Energy ULC, as tenant, in respect of the Buildings, 
as amended, supplemented, restated or replaced from time to time; 

“CNOOC Litigation” means the litigation between the Vendor and CNOOC 
Petroleum North America ULC pursuant to Albert Court of Queen's Bench Action 
No. 1901-06261; 

“Condition Date” means February 7, 2022; 

‘Deposit’ means the amount paid by the Purchaser pursuant to subsection 2.4(a) 
hereof; 

‘Environmental Laws” means all applicable federal, provincial, municipal or local 

laws, bylaws, statutes or ordinances, including without limitation the Environmental 

Protection Act (Canada), the Environmental Protection and Enhancement Act 
(Alberta) and other applicable laws relating to the environment, occupational 
safety, health, product liability and transportation from time to time in force, all 
applicable orders, decisions or the like rendered by any ministry, department or 
administrative or regulatory agency in respect thereof from time to time in force, 
and all rules, regulations or the like promulgated under or pursuant thereto from 
time to time in force; 

“Execution Date” means the date that this Agreement has been executed and 
delivered by the Vendor, the Beneficial Owners and the Purchaser; 

‘Excluded Reports” means any information, documents or reports that: (i) the 
Vendor has obtained from the counterparty in connection with the CNOOC 
Litigation, (ii) has been prepared by or for the Vendor in response thereto for use 
in the CNOOC Litigation; and (iii) are otherwise prepared by or for the Vendor in 
connection with the CNOOC Litigation; 

"Existing Leases” meansthe agreementsto lease, binding offersto lease, leases, 

renewal agreements and other rights or licences set out in Schedule B that are in 
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and, without limiting the generality of the foregoing, all heating, lighting, 
air-conditioning, plumbing, electrical, ventilation, water, elevator or other 
mechanical lifting devices and drainage systems and all window coverings, 
awnings, fixed carpeting, boilers and fittings; 

(d) “Business Day” means Monday to Friday inclusive of each week, excluding days 
which are statutory holidays in the Province of Alberta; 

(e) “Chattels” means equipment, furniture, inventory, including without limitation all 
replacement parts in respect of the Operating Systems, appliances and chattels, if 
any, on the Lands and the Buildings; 

(f) “Closing” means the completion of the purchase and sale of the Property pursuant 
to Article 8 hereof; 

(g) “Closing Date” means February 15, 2022, or such other date as the parties agree 
to;  

(h) “CNOOC Lease” means the amended and restated lease agreement between the 
Vendor, as landlord, and Nexen Energy ULC, as tenant, in respect of the Buildings, 
as amended, supplemented, restated or replaced from time to time; 

(i) “CNOOC Litigation” means the litigation between the Vendor and CNOOC 
Petroleum North America ULC pursuant to Albert Court of Queen's Bench Action 
No. 1901-06261; 

(j) “Condition Date” means February 7, 2022;  

(k) “Deposit” means the amount paid by the Purchaser pursuant to subsection 2.4(a) 
hereof; 

(l) “Environmental Laws” means all applicable federal, provincial, municipal or local 
laws, bylaws, statutes or ordinances, including without limitation the Environmental 
Protection Act (Canada), the Environmental Protection and Enhancement Act 
(Alberta) and other applicable laws relating to the environment, occupational 
safety, health, product liability and transportation from time to time in force, all 
applicable orders, decisions or the like rendered by any ministry, department or 
administrative or regulatory agency in respect thereof from time to time in force, 
and all rules, regulations or the like promulgated under or pursuant thereto from 
time to time in force;  

(m) “Execution Date” means the date that this Agreement has been executed and 
delivered by the Vendor, the Beneficial Owners and the Purchaser; 

(n) “Excluded Reports” means any information, documents or reports that: (i) the 
Vendor has obtained from the counterparty in connection with the CNOOC 
Litigation, (ii) has been prepared by or for the Vendor in response thereto for use 
in the CNOOC Litigation; and (iii) are otherwise prepared by or for the Vendor in 
connection with the CNOOC Litigation; 

(o) "Existing Leases” means the agreements to lease, binding offers to lease, leases, 
renewal agreements and other rights or licences set out in Schedule B that are in 



(s) 

(t) 

(x) 

(y) 

effect as of the date hereof, together with all security, guarantees and indemnities 
of the respective Tenant's obligations thereunder, and all amendments and 

modifications thereof in existence as of the Execution Date and which for greater 
certainty shall not include the CNOOC Lease; 

‘Final Adjustment Date” has the meaning set out in section 12.7 hereof; 

“Governmental Authority” means any government, regulatory authority, 
government department, agency, utility, commission, board, tribunal or court or 
other law, rule or regulation making entity having jurisdiction with respect to any 
matter referred to in this Agreement; 

“GST means federal Goods and Services Tax; 

“Lands” means the lands legally and municipally described in Part | of Schedule A 
hereto; 

“Leases” means the Existing Leases and any New Lease; 

“New Lease” means all agreements to lease, binding offers to lease, leases and 

renewals of Existing Leases made by the Vendor in accordance with section 8.2 
hereof; 

“Operating Systems” means all operating, mechanical or utility systems within the 
Property, including municipal utilities and services, plumbing, drainage, electrical, 
heating, ventilating, air-conditioning, fire protection and security, and includes all 
compactors, movators, escalators and lifting devices comprised in the Property; 

“Other Property’ means the other assets or rights, if any, relating exclusively to 
the Property, to the extent assignable without consent, including: 

(i) any trademark, logo, symbol, domain name or business name or other 
intangible asset exclusive to the Property and used in connection with the 
ownership or operation of the Property; 

(ii) operating manuals or software relating to any of the Chattels or Operating 
Systems; 

(iii) any Permits; 

(iv) any Plans and Specs; and 

(i) any Warranties; 

“Permitted Encumbrances’ means the charges, encumbrances, caveats and 

implied conditions described in Part Il of Schedule A hereto and the Leases; 

"Permits" means all transferable licences, permits, authorizations and approvals 

issued by any Governmental Authority pertaining to the use, possession, 
ownership or operation of the Property or the Operating Systems; 
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effect as of the date hereof, together with all security, guarantees and indemnities 
of the respective Tenant’s obligations thereunder, and all amendments and 
modifications thereof in existence as of the Execution Date and which for greater 
certainty shall not include the CNOOC Lease;  

(p) “Final Adjustment Date” has the meaning set out in section 12.7 hereof; 

(q) “Governmental Authority” means any government, regulatory authority, 
government department, agency, utility, commission, board, tribunal or court or 
other law, rule or regulation making entity having jurisdiction with respect to any 
matter referred to in this Agreement; 

(r) “GST” means federal Goods and Services Tax; 

(s) “Lands” means the lands legally and municipally described in Part I of Schedule A 
hereto; 

(t) “Leases” means the Existing Leases and any New Lease; 

(u) “New Lease” means all agreements to lease, binding offers to lease, leases and 
renewals of Existing Leases made by the Vendor in accordance with section 8.2 
hereof; 

(v) “Operating Systems” means all operating, mechanical or utility systems within the 
Property, including municipal utilities and services, plumbing, drainage, electrical, 
heating, ventilating, air-conditioning, fire protection and security, and includes all 
compactors, movators, escalators and lifting devices comprised in the Property; 

(w) “Other Property” means the other assets or rights, if any, relating exclusively to 
the Property, to the extent assignable without consent, including:  

(i) any trademark, logo, symbol, domain name or business name or other 
intangible asset exclusive to the Property and used in connection with the 
ownership or operation of the Property; 

(ii) operating manuals or software relating to any of the Chattels or Operating 
Systems; 

(iii) any Permits; 

(iv) any Plans and Specs; and 

(i) any Warranties; 

(x) “Permitted Encumbrances” means the charges, encumbrances, caveats and 
implied conditions described in Part II of Schedule A hereto and the Leases; 

(y) "Permits" means all transferable licences, permits, authorizations and approvals 
issued by any Governmental Authority pertaining to the use, possession, 
ownership or operation of the Property or the Operating Systems; 



(2) 

(aa) 

(mm) 

(nn) 

‘person’ includes individuals, corporations, partnerships, governments, 

government agencies and departments and all other organizations or entities 
whatsoever; 

‘Plans and Specs” includes all "as-built" or other plans, specifications, surveys or 
drawings with respect to the Property, including civil engineering, architectural, 

mechanical and electrical drawings and specifications; 

‘Property’ means the Lands, the Buildings, the Leases, the Chattels and the Other 
Property; 

“Property Documents” has the meaning set out in section 5.1 hereof; 

“Purchase Price” means the amount set outin section 2.2 hereof; 

‘Purchaser’s Acknowledgement and Release” has the meaning set out in 
section 5.5 hereof; 

‘Purchaser’s Closing Conditions” has the meaning set out in section 4.2 hereof; 

‘Purchaser’s Condition” has the meaning set out in section 3.1 hereof; 

‘Purchaser’s Solicitors” means such firm of solicitors as the Purchaser shall 
notify the Vendor of no later than four (4) Business Days following the Execution 
Date; 

‘Readjustment Agreement’ has the meaning set out in section 12.7 hereof; 

“Statement of Adjustments” has the meaning set out in section 12.2 hereof; 

“Tenant” means a tenant pursuant to a Lease; 

“Toxic Material” includes without limitation: 

(i) asbestos; 

(ii) poly-chlorinated biphenyls; and 

(iii) any substance or material which falls within the definition of “waste”, 
“special waste”, “hazardous chemicals”, “hazardous waste”, “dangerous 

goods”, “toxic substances”, any variation of such terms or any terms of 
similar import in the Environmental Protection and Enhancement Act 
(Alberta), the Canadian Environmental Protection Act (Canada), the 
Transportation of Dangerous Goods Act (Canada), or in any other 
applicable Environmental Laws. 

“Transfer” means registrable transfer of land transferring the Lands and the 
Buildings in fee simple to the Purchaser or, subject to section 14.9 hereof, its 

permitted assignee or nominee; 

“Vendor's Closing Conditions” has the meaning set out in section 4.1 hereof; 
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(z) “person” includes individuals, corporations, partnerships, governments, 
government agencies and departments and all other organizations or entities 
whatsoever; 

(aa) “Plans and Specs” includes all "as-built" or other plans, specifications, surveys or 
drawings with respect to the Property, including civil engineering, architectural, 
mechanical and electrical drawings and specifications; 

(bb) “Property” means the Lands, the Buildings, the Leases, the Chattels and the Other 
Property; 

(cc) “Property Documents” has the meaning set out in section 5.1 hereof; 

(dd) “Purchase Price” means the amount set out in section 2.2 hereof; 

(ee) “Purchaser’s Acknowledgement and Release” has the meaning set out in 
section 5.5 hereof; 

(ff) “Purchaser’s Closing Conditions” has the meaning set out in section 4.2 hereof; 

(gg) “Purchaser’s Condition” has the meaning set out in section 3.1 hereof; 

(hh) “Purchaser’s Solicitors” means such firm of solicitors as the Purchaser shall 
notify the Vendor of no later than four (4) Business Days following the Execution 
Date; 

(ii) “Readjustment Agreement” has the meaning set out in section 12.7 hereof; 

(jj) “Statement of Adjustments” has the meaning set out in section 12.2 hereof; 

(kk)  “Tenant” means a tenant pursuant to a Lease; 

(ll) “Toxic Material” includes without limitation: 

(i) asbestos; 

(ii) poly-chlorinated biphenyls; and 

(iii) any substance or material which falls within the definition of “waste”, 
“special waste”, “hazardous chemicals”, “hazardous waste”, “dangerous 
goods”, “toxic substances”, any variation of such terms or any terms of 
similar import in the Environmental Protection and Enhancement Act 
(Alberta), the Canadian Environmental Protection Act (Canada), the 
Transportation of Dangerous Goods Act (Canada), or in any other 
applicable Environmental Laws. 

(mm) “Transfer” means registrable transfer of land transferring the Lands and the 
Buildings in fee simple to the Purchaser or, subject to section 14.9 hereof, its 
permitted assignee or nominee;  

(nn) “Vendor’s Closing Conditions” has the meaning set out in section 4.1 hereof;  



(oo) “Vendor's Solicitors” means Bennett Jones LLP, Attention: Jeremy Russell; 

(pp) “Warranties” mean all warranties, guarantees or contractual obligations, if any, 
which entitle the Vendor to any rights against any contractor, manufacturer or 
supplier with respect to the Property, including the Operating Systems; and 

(qq) "WHS Reports" means, collectively, the following reports, each as prepared by 

Western Health & Safety in respect of the Buildings and addressed to either the 
Vendor or Centurion Holdings Ltd.: (i) W7300 - Nexen Building Fire Spray Debris 
Survey Report Phase 1 20190620; (ii) W7300 - Nexen Building Fire Spray Debris 
Survey Phase 2 Report DRAFT 20190707R1; (iii) W7496 - 801 Tenant 
Assessment Observations Report 20200203 DRAFT; (iv) W7500 - 801 Seventh 
Ceiling Space Cleaning Report DRAFT; (v) W8001 - 801 Building Annual 
Inspection 20210722; and (vi) ASBESTOS MANAGEMENT PLAN (AMP v.2.0) - 
801 BUILDING -801 - 7 Avenue SW -Calgary, Alberta. 

1.2 References. Wherever the singular or masculine is used in this Agreement, the 
same shall be deemed to include references to the plural, feminine or body corporate or politic, 

as the context may require. 

1.3 Schedules. The schedules attached hereto are hereby incorporated into this 
Agreement and form a part hereof. All terms defined in this Agreement shall have the same 

meaning in such schedules. The schedules to this Agreement are as follows: 

Schedule A Lands and Permitted Encumbrances 

Schedule B Leases 

2. AGREEMENT OF PURCHASE AND SALE AND PURCHASE PRICE 

21 Purchase and Sale. At Closing and subject to each of the terms, conditions, 
provisions and limitations contained in this Agreement, the Vendor and the Beneficial Owners, as 

applicable, shall sell to the Purchaser, and the Purchaser shall purchase from the Vendor and the 
Beneficial Owners, as applicable, the Property in exchange for the Purchase Price, free and clear 

of any and all encumbrances, except for Permitted Encumbrances. 

2.2 Purchase Price. The Purchase Price for the Property shall be the sum of SIXTY 
FIVE MILLION DOLLARS ($65,000,000.00), subject to the adjustments provided for herein. 

2.3 Allocation of Purchase Price. The Purchaser and the Vendor and the Beneficial 

Owners agree that the Purchase Price shall be allocated for income tax purposes as follows: 

Lands $ 13,000,000 

Buildings $ 52,000,000 

Total: $ 65,000,000 

The Purchaser and the Vendor and the Beneficial Owners agree to use these allocations in their 
respective materials to be filed with the Canada Revenue Agency and all other applicable 
authorities concerning the transaction contemplated by this Agreement. 
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(oo) “Vendor’s Solicitors” means Bennett Jones LLP, Attention:  Jeremy Russell;  

(pp) “Warranties” mean all warranties, guarantees or contractual obligations, if any, 
which entitle the Vendor to any rights against any contractor, manufacturer or 
supplier with respect to the Property, including the Operating Systems; and 

(qq) "WHS Reports" means, collectively, the following reports, each as prepared by 
Western Health & Safety in respect of the Buildings and addressed to either the 
Vendor or Centurion Holdings Ltd.: (i) W7300 - Nexen Building Fire Spray Debris 
Survey Report Phase 1 20190620; (ii) W7300 - Nexen Building Fire Spray Debris 
Survey Phase 2 Report DRAFT 20190707R1; (iii) W7496 - 801 Tenant 
Assessment Observations Report 20200203 DRAFT; (iv) W7500 - 801 Seventh 
Ceiling Space Cleaning Report DRAFT; (v) W8001 - 801 Building Annual 
Inspection 20210722; and (vi) ASBESTOS MANAGEMENT PLAN (AMP v.2.0) - 
801 BUILDING -801 - 7 Avenue SW -Calgary, Alberta. 

1.2 References. Wherever the singular or masculine is used in this Agreement, the 
same shall be deemed to include references to the plural, feminine or body corporate or politic, 
as the context may require. 

1.3 Schedules. The schedules attached hereto are hereby incorporated into this 
Agreement and form a part hereof. All terms defined in this Agreement shall have the same 
meaning in such schedules. The schedules to this Agreement are as follows: 

Schedule A Lands and Permitted Encumbrances 
Schedule B Leases 

2. AGREEMENT OF PURCHASE AND SALE AND PURCHASE PRICE 

2.1 Purchase and Sale . At Closing and subject to each of the terms, conditions, 
provisions and limitations contained in this Agreement, the Vendor and the Beneficial Owners, as 
applicable, shall sell to the Purchaser, and the Purchaser shall purchase from the Vendor and the 
Beneficial Owners, as applicable, the Property in exchange for the Purchase Price, free and clear 
of any and all encumbrances, except for Permitted Encumbrances. 

2.2 Purchase Price. The Purchase Price for the Property shall be the sum of SIXTY 
FIVE MILLION DOLLARS ($65,000,000.00), subject to the adjustments provided for herein.  

2.3 Allocation of Purchase Price. The Purchaser and the Vendor and the Beneficial 
Owners agree that the Purchase Price shall be allocated for income tax purposes as follows:  

Lands $ 13,000,000 

Buildings $ 52,000,000 

Total: $ 65,000,000 

The Purchaser and the Vendor and the Beneficial Owners agree to use these allocations in their 
respective materials to be filed with the Canada Revenue Agency and all other applicable 
authorities concerning the transaction contemplated by this Agreement.  



2.4 

follows: 

25 

(a) 

(b) 

Payment of Purchase Price. The Purchaser shall pay the Purchase Price as 

by payment of TWO MILLION DOLLARS ($2,000,000) (the “Deposit’) by the 
Purchaser to the Purchaser's Solicitors within one (1) Business Day of the 
Execution Date, to be held in trust until paid or released as provided herein; and 

the balance of the Purchase Price, subject to the adjustments provided for herein, 
shall be paid on Closing as provided herein. 

Deposit. The Deposit shall be held by the Purchaser’s Solicitors in an interest 
bearing trust account, pursuant to the terms of this Agreement. Interest earned on the Deposit 
shall be for the credit of the Purchaser, unless otherwise stated herein, and the Deposit and any 

interest accrued thereon shall be dealt with as follows: 

2.6 

(a) 

(b) 

(c) 

(d) 

if the Purchaser's Condition is not satisfied or waived as provided in this 
Agreement by the Condition Date, the Deposit, together with the accrued interest 
thereon, shall be paid to the Purchaser forthwith; or 

on the Closing Date, the Deposit, together with accrued interest, shall be credited 

on account of the Purchase Price; or 

if, after the waiver or satisfaction of the Purchaser’s Condition, the purchase and 
sale of the Property in accordance herewith is not completed due to the default by 

the Purchaser in the performance of any of its obligations under this Agreement, 
the Deposit together with the accrued interest thereon, shall be forfeited to the 

Vendor as liquidated damages as a genuine pre-estimate of its damages in full 
and final settlement of any claim which the Vendor may have against the 
Purchaser and shall be paid to the Vendor forthwith upon demand by the Vendor; 
or 

if, after the waiver or satisfaction of the Purchaser’s Condition, the purchase and 

sale of the Property in accordance herewith is not completed other than due to the 
default by the Purchaser in the performance of any of its obligations under this 
Agreement, then the Deposit together with accrued interest thereon shall be paid 
to the Purchaser forthwith upon demand by the Purchaser, without prejudice to 

any other rights and remedies which the Purchaser may have at law or in equity. 

Public Announcements. No press release, public statement or announcement or 
other public disclosure (a “Public Statement’) with respect to this Agreement or the transaction 
contemplated hereunder may be made prior to Closing except with the prior written consent and 
jointapproval of the Vendor and the Purchaser orifrequired by Applicable Lawor a Governmental 

Authority. Where the Public Statement is required by Applicable Law or a Governmental 
Authority, the party required to make the Public Statement will use its commercially reasonable 

efforts to obtain the approval of the other Party as to the form, nature and extent of the disclosure. 
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2.4 Payment of Purchase Price . The Purchaser shall pay the Purchase Price as 
follows:  

(a) by payment of TWO MILLION DOLLARS ($2,000,000) (the “Deposit”) by the 
Purchaser to the Purchaser's Solicitors within one (1) Business Day of the 
Execution Date, to be held in trust until paid or released as provided herein; and 

(b) the balance of the Purchase Price, subject to the adjustments provided for herein, 
shall be paid on Closing as provided herein. 

2.5 Deposit. The Deposit shall be held by the Purchaser’s Solicitors in an interest 
bearing trust account, pursuant to the terms of this Agreement. Interest earned on the Deposit 
shall be for the credit of the Purchaser, unless otherwise stated herein, and the Deposit and any 
interest accrued thereon shall be dealt with as follows: 

(a) if the Purchaser’s Condition is not satisfied or waived as provided in this 
Agreement by the Condition Date, the Deposit, together with the accrued interest 
thereon, shall be paid to the Purchaser forthwith; or 

(b) on the Closing Date, the Deposit, together with accrued interest, shall be credited 
on account of the Purchase Price; or 

(c) if, after the waiver or satisfaction of the Purchaser’s Condition, the purchase and 
sale of the Property in accordance herewith is not completed due to the default by 
the Purchaser in the performance of any of its obligations under this Agreement, 
the Deposit together with the accrued interest thereon, shall be forfeited to the 
Vendor as liquidated damages as a genuine pre-estimate of its damages in full 
and final settlement of any claim which the Vendor may have against the 
Purchaser and shall be paid to the Vendor forthwith upon demand by the Vendor; 
or 

(d) if, after the waiver or satisfaction of the Purchaser’s Condition, the purchase and 
sale of the Property in accordance herewith is not completed other than due to the 
default by the Purchaser in the performance of any of its obligations under this 
Agreement, then the Deposit together with accrued interest thereon shall be paid 
to the Purchaser forthwith upon demand by the Purchaser, without prejudice to 
any other rights and remedies which the Purchaser may have at law or in equity.  

2.6 Public Announcements. No press release, public statement or announcement or 
other public disclosure (a “Public Statement”) with respect to this Agreement or the transaction 
contemplated hereunder may be made prior to Closing except with the prior written consent and 
joint approval of the Vendor and the Purchaser or if required by Applicable Law or a Governmental 
Authority.  Where the Public Statement is required by Applicable Law or a Governmental 
Authority, the party required to make the Public Statement will use its commercially reasonable 
efforts to obtain the approval of the other Party as to the form, nature and extent of the disclosure.   



3. PURCHASER’S CONDITION 

3.1 Purchaser’s Condition. The Purchaser’s obligation to complete the purchase of 
the Property pursuant to this Agreement shall be subject to and conditional upon the fulfilment of 
the following condition (the “Purchaser’s Condition”): 

(a) on or before 5:00 p.m. (MDT) on the Condition Date, the Purchaser shall give the 
Vendor written notice confirming that the Purchaser's board of directors has 
approved the transactions contemplated by this Agreeement and the Purchaser is 
satisfied, in its sole and absolute discretion, with all legal, physical and financial 
aspects of the Property, including but not limited to, its inspections thereof, the 
development and redevelopment or repurposing potential thereof, the title thereto 

and condition thereof, and all documents and materials delivered by the Vendor 
or made available to the Purchaser pursuant to sections 5.1 and 5.2 hereof. 

3.2 Removal of Purchaser's Condition. The Purchaser’s Condition is for the sole 
and exclusive benefit of the Purchaser and may be unilaterally waived in writing in whole or in 
part by the Purchaser at any time on or before 5:00 p.m. (MDT) on the Condition Date. In the 
event that any of the Purchaser’s Condition is not satisfied or waived by the Purchaser within the 
time provided in Section 3.1(a), the Deposit and all accrued interest thereon shall be returned to 
the Purchaser, this Agreement shall be terminated and each of the parties hereto shall have no 
further obligations to, nor rights against, the other in respect of this Agreement, except for the 
obligations of the Purchaser under section 4.2 hereof. 

4, CLOSING CONDITIONS 

4.1 Closing Conditions for Vendor and Beneficial Owners. The Vendor's and 
Beneficial Owners’ obligation to complete the sale of the Property pursuant to this Agreement on 
the Closing Date is subject to the following conditions precedent being satisfied or waived as at 
the Closing Date: 

(a) all documents or copies of documents required to be executed or delivered by or 

on behalf of the Purchaser to the Vendor and the Beneficial Owners, pursuant to 
this Agreement, shall have been so executed or delivered or both when required 
pursuant to this Agreement; 

(b) all of the material terms, covenants and conditions of this Agreement to be 
complied with or performed by the Purchaser will have been complied with or 
performed in all material respects; and 

(c) the representations and warranties of the Purchaser referred to section 7.1 will be 
true and accurate in all material respects. 

The conditions set forth in this section 4.1 (collectively, the "Vendor's Closing Conditions") are 
for the exclusive benefit of the Vendor and the Beneficial Owners and may be waived in whole or 
in part by the Vendor and the Beneficial Owners by notice to the Purchaser prior to Closing. 

4.2 Closing Conditions for Purchaser. The Purchaser's obligation to complete the 

purchase of the Property on the Closing Date is subject to the following conditions precedent 
being satisfied or waived as at the Closing Date: 
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3. PURCHASER’S CONDITION  

3.1 Purchaser’s Condition. The Purchaser’s obligation to complete the purchase of 
the Property pursuant to this Agreement shall be subject to and conditional upon the fulfilment of 
the following condition (the “Purchaser’s Condition”): 

(a) on or before 5:00 p.m. (MDT) on the Condition Date, the Purchaser shall give the 
Vendor written notice confirming that the Purchaser's board of directors has 
approved the transactions contemplated by this Agreeement and the Purchaser is 
satisfied, in its sole and absolute discretion, with all legal, physical and financial 
aspects of the Property, including but not limited to, its inspections thereof, the 
development and redevelopment or repurposing potential thereof, the title thereto 
and condition thereof,  and all documents and materials delivered by the Vendor 
or made available to the Purchaser pursuant to sections 5.1 and 5.2 hereof. 

3.2 Removal of Purchaser’s Condition. The Purchaser’s Condition is for the sole 
and exclusive benefit of the Purchaser and may be unilaterally waived in writing in whole or in 
part by the Purchaser at any time on or before 5:00 p.m. (MDT) on the Condition Date.  In the 
event that any of the Purchaser’s Condition is not satisfied or waived by the Purchaser within the 
time provided in Section 3.1(a), the Deposit and all accrued interest thereon shall be returned to 
the Purchaser, this Agreement shall be terminated and each of the parties hereto shall have no 
further obligations to, nor rights against, the other in respect of this Agreement, except for the 
obligations of the Purchaser under section 4.2 hereof. 

4. CLOSING CONDITIONS 

4.1 Closing Conditions for Vendor and Beneficial Owners. The Vendor's and 
Beneficial Owners' obligation to complete the sale of the Property pursuant to this Agreement on 
the Closing Date is subject to the following conditions precedent being satisfied or waived as at 
the Closing Date: 

(a) all documents or copies of documents required to be executed or delivered by or 
on behalf of the Purchaser to the Vendor and the Beneficial Owners, pursuant to 
this Agreement, shall have been so executed or delivered or both when required 
pursuant to this Agreement; 

(b) all of the material terms, covenants and conditions of this Agreement to be 
complied with or performed by the Purchaser will have been complied with or 
performed in all material respects; and 

(c) the representations and warranties of the Purchaser referred to section 7.1 will be 
true and accurate in all material respects. 

The conditions set forth in this section 4.1 (collectively, the "Vendor's Closing Conditions") are 
for the exclusive benefit of the Vendor and the Beneficial Owners and may be waived in whole or 
in part by the Vendor and the Beneficial Owners by notice to the Purchaser prior to Closing. 

4.2 Closing Conditions for Purchaser. The Purchaser's obligation to complete the 
purchase of the Property on the Closing Date is subject to the following conditions precedent 
being satisfied or waived as at the Closing Date: 



(a) on or before the Condition Date, the Purchaser will have given notice to the Vendor 
that the Purchaser's Condition has been satisfied or waived in accordance with 

section 3; 

(b) all documents or copies of documents required to be executed or delivered by or 
on behalf of the Vendor and the Beneficial Owners to the Purchaser pursuant to 
this Agreement, shall have been so executed or delivered or both when required 

pursuant to this Agreement; 

(c) all of the material terms, covenants and conditions of this Agreement to be 
complied with or performed by the Vendor and the Beneficial Owners, as 
applicable, will have been complied with or performed in all material respects; and 

(d) the representations and warranties of the Vendor and the Beneficial Owners, as 
applicable, referred to section 6.1 will be true and accurate in all material respects. 

The conditions set forth in this section 4.2 (collectively, the "Purchaser's Closing Conditions") 
are for the benefit of the Purchaser, and may be waived in whole or in part by the Purchaser by 
notice to the Vendor prior to Closing. 

4.3 Satisfaction of Closing Conditions. If any of the Purchaser's Closing Conditions 
or any of the Vendor's Closing Conditions, as applicable, have not been satisfied on or before 

Closing, the party for whose benefit the conditions have been included shall be entitled, to 
terminate this Agreement by notice in writing to the other in accordance with and subject to the 
terms of this Agreement and the Deposit, with accrued interest, shall be forfeited or returned in 

accordance with section 2.5. In such event, the parties shall be released from all further 

obligations hereunder unless such non-satisfaction is as a result of the breach of this Agreement 
by the Purchaser or the Vendor, as the case may be, in which case the other party shall, subject 
to any limitations set out herein (including the limitations set out in section 2.5(c)), be entitled to 
exercise all of the rights and remedies that it has pursuant to this Agreement or otherwise in law 
or equity as a result of such breach. 

5. DELIVERIES, INSPECTION AND AUTHORIZATIONS 

5.1 Delivery of Property Documents. If not previously delivered to the Purchaser, 
the Vendor shall deliver to the Purchaser by 5:00 p.m. within two (2) Business Days of the 
Execution Date, via an electronic data room, the following if in the possession of the Vendor 

(collectively, the “Property Documents”): (i) historical operating statements indicating income 
and expenses relating to the Property and year-to-date 2021; (ii) all contracts and reports relevant 
to the operation, redevelopment and maintenance of the Property; (iii) any surveys; (iv) real 
property reports; (v) environmental reports; (vi) asbestos management plans and related 
documentation; (vii) building condition reports; (viii) engineering reports; (ix) mechanical reports; 

(x) blue-prints; (xi) drawings; (xii) roof reports; (xiii) any third-party professional reports relating to 
the Property or condition of the Property (xiv) all Leases; and (xv) such reasonable, non-litigation 
priviliged or confidential, disclosure in respect of the CNOOC Lease and the CNOOC Litigation 
as a prudent purchaser of commercial real estate in the City of Calgary would require in 
connection with an arms' length purchase of commercial real estate. Notwithstanding the 
foregoing the Purchaser acknowledges that the Property Documents do notinclude the Excluded 
Reports. 
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(a) on or before the Condition Date, the Purchaser will have given notice to the Vendor 
that the Purchaser's Condition has been satisfied or waived in accordance with 
section 3; 

(b) all documents or copies of documents required to be executed or delivered by or 
on behalf of the Vendor and the Beneficial Owners to the Purchaser pursuant to 
this Agreement, shall have been so executed or delivered or both when required 
pursuant to this Agreement; 

(c) all of the material terms, covenants and conditions of this Agreement to be 
complied with or performed by the Vendor and the Beneficial Owners, as 
applicable, will have been complied with or performed in all material respects; and 

(d) the representations and warranties of the Vendor and the Beneficial Owners, as 
applicable, referred to section 6.1 will be true and accurate in all material respects. 

The conditions set forth in this section 4.2 (collectively, the "Purchaser's Closing Conditions") 
are for the benefit of the Purchaser, and may be waived in whole or in part by the Purchaser by 
notice to the Vendor prior to Closing. 

4.3 Satisfaction of Closing Conditions. If any of the Purchaser's Closing Conditions 
or any of the Vendor's Closing Conditions, as applicable, have not been satisfied on or before 
Closing, the party for whose benefit the conditions have been included shall be entitled, to 
terminate this Agreement by notice in writing to the other in accordance with and subject to the 
terms of this Agreement and the Deposit, with accrued interest, shall be forfeited or returned in 
accordance with section 2.5. In such event, the parties shall be released from all further 
obligations hereunder unless such non-satisfaction is as a result of the breach of this Agreement 
by the Purchaser or the Vendor, as the case may be, in which case the other party shall, subject 
to any limitations set out herein (including the limitations set out in section 2.5(c)), be entitled to 
exercise all of the rights and remedies that it has pursuant to this Agreement or otherwise in law 
or equity as a result of such breach. 

5. DELIVERIES, INSPECTION AND AUTHORIZATIONS 

5.1 Delivery of Property Documents. If not previously delivered to the Purchaser, 
the Vendor shall deliver to the Purchaser by 5:00 p.m. within two (2) Business Days of the 
Execution Date, via an electronic data room, the following if in the possession of the Vendor 
(collectively, the “Property Documents”): (i) historical operating statements indicating income 
and expenses relating to the Property and year-to-date 2021; (ii) all contracts and reports relevant 
to the operation, redevelopment and maintenance of the Property; (iii) any surveys; (iv) real 
property reports; (v) environmental reports; (vi) asbestos management plans and related 
documentation; (vii) building condition reports; (viii) engineering reports; (ix) mechanical reports; 
(x) blue-prints; (xi) drawings; (xii) roof reports; (xiii) any third-party professional reports relating to 
the Property or condition of the Property (xiv) all Leases; and (xv) such reasonable, non-litigation 
priviliged or confidential, disclosure in respect of the CNOOC Lease and the CNOOC Litigation 
as a prudent purchaser of commercial real estate in the City of Calgary would require in 
connection with an arms' length purchase of commercial real estate. Notwithstanding the 
foregoing the Purchaser acknowledges that the Property Documents do not include the Excluded 
Reports. 



5.2 Access. Fromand after the Execution Date, untiland including the Condition Date, 

and thereafter until Closing in the event the Purchaser’s Conditions are satisfied or waived, the 

Purchaser, through its representatives, consultants and agents shall upon twenty-four (24) hours 
prior written notice, be given reasonable access to the Lands and the Buildings (subject to the 
rights of the Tenants) for the purpose of inspecting, sampling and examining the state and 
condition thereof (including undertaking engineering, geotechnical and environmental tests and 
surveys). The Purchaser shall use all reasonable efforts notto disturb or unduly interfere with the 
business or operations of the Vendor or the Tenants at the Property. The Purchaser will forthwith 
repair any damage to the Lands or Buildings caused by the testing, inspections or surveys of the 
Property by the Purchaser and its representatives, consultants and agents and the Purchaser will 
indemnify and save the Vendor harmless from all losses, costs, claims, third party actions, 
damages and expenses which the Vendor suffers as a result of said tests and inspection. 

5.3 Investigative Authorization. The Vendor hereby authorizes the Purchaser and 
its representatives, consultants and agents to meet with or correspond with the appropriate 
statutory or governmental authorities for the purpose of conducting its due diligence searches and 
investigations with respect to the Property and verifying the accuracy of the warranties and 
representations of the Vendor contained in this Agreement, including, without limitation, 

compliance with laws, regulations, bylaws and assessments. The Vendor shall promptly at the 
Purchaser's requestexecute and deliver any authorizations reasonably required by the Purchaser 
to authorize the statutory or governmental authority to release such information to the Purchaser, 
provided that such authorizations shall not allow for any inspections of the Property to be 
undertaken. 

54 Reliance Letters. The Vendorshall deliver a letter of reliance from Western Health 
& Safety addressed to the Purchaser and its lender in respect of the WHS Reports not later than 
ten (10) Business Days prior to the Closing Date. 

5.5 Lender Approval. The Vendor shall have received written confirmation from its 

lenders that such lenders are satisfied with the form of this Agreement not later than January 15, 
2022 or such later date as may be agreed to by the Purchaser and Vendor, acting reasonably. 

6. REPRESENTATIONS AND WARRANTIES OF THE VENDOR 

6.1 Representations and Warranties. Each of the Vendor and each Beneficial 
Owner, in each case on their own behalf and not on behalf of any other party, as applicable, 
hereby represents and warrants to the Purchaser, and acknowledges that the Purchaser has 
relied thereon in entering into this Agreement and in concluding the purchase and sale herein, 

that as of the date hereof and on the Closing Date, unless made as of a specified date: 

(a) the Vendor and each Beneficial Owner is a corporation duly incorporated and 
validly existing under the laws of its jurisdiction of incorporation and has the power 
and capacity to own and dispose of its interest in Property, to enter into this 

Agreement and to carry out its terms, all of which has been, or by the Closing Date 

shallhave been, duly authorized and will not result in the violation of any provisions 
of the Vendor's or the Beneficial Owners' respective constating documents or 
bylaws; 

(b) the Vendor is the sole registered owner of such Property and has registered title 
to the Property free and clear of all caveats and instruments except the Permitted 
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5.2 Access. From and after the Execution Date, until and including the Condition Date, 
and thereafter until Closing in the event the Purchaser’s Conditions are satisfied or waived, the 
Purchaser, through its representatives, consultants and agents shall upon twenty-four (24) hours 
prior written notice, be given reasonable access to the Lands and the Buildings (subject to the 
rights of the Tenants) for the purpose of inspecting, sampling and examining the state and 
condition thereof (including undertaking engineering, geotechnical and environmental tests and 
surveys). The Purchaser shall use all reasonable efforts not to disturb or unduly interfere with the 
business or operations of the Vendor or the Tenants at the Property. The Purchaser will forthwith 
repair any damage to the Lands or Buildings caused by the testing, inspections or surveys of the 
Property by the Purchaser and its representatives, consultants and agents and the Purchaser will 
indemnify and save the Vendor harmless from all losses, costs, claims, third party actions, 
damages and expenses which the Vendor suffers as a result of said tests and inspection.  

5.3 Investigative Authorization. The Vendor hereby authorizes the Purchaser and 
its representatives, consultants and agents to meet with or correspond with the appropriate 
statutory or governmental authorities for the purpose of conducting its due diligence searches and 
investigations with respect to the Property and verifying the accuracy of the warranties and 
representations of the Vendor contained in this Agreement, including, without limitation, 
compliance with laws, regulations, bylaws and assessments. The Vendor shall promptly at the 
Purchaser’s request execute and deliver any authorizations reasonably required by the Purchaser 
to authorize the statutory or governmental authority to release such information to the Purchaser, 
provided that such authorizations shall not allow for any inspections of the Property to be 
undertaken. 

5.4 Reliance Letters. The Vendor shall deliver a letter of reliance from Western Health 
& Safety addressed to the Purchaser and its lender in respect of the WHS Reports not later than 
ten (10) Business Days prior to the Closing Date. 

5.5 Lender Approval. The Vendor shall have received written confirmation from its 
lenders that such lenders are satisfied with the form of this Agreement not later than January 15, 
2022 or such later date as may be agreed to by the Purchaser and Vendor, acting reasonably. 

6. REPRESENTATIONS AND WARRANTIES OF THE VENDOR 

6.1 Representations and Warranties. Each of the Vendor and each Beneficial 
Owner, in each case on their own behalf and not on behalf of any other party, as applicable, 
hereby represents and warrants to the Purchaser, and acknowledges that the Purchaser has 
relied thereon in entering into this Agreement and in concluding the purchase and sale herein, 
that as of the date hereof and on the Closing Date, unless made as of a specified date: 

(a) the Vendor and each Beneficial Owner is a corporation duly incorporated and 
validly existing under the laws of its jurisdiction of incorporation and has the power 
and capacity to own and dispose of its interest in Property, to enter into this 
Agreement and to carry out its terms, all of which has been, or by the Closing Date 
shall have been, duly authorized and will not result in the violation of any provisions 
of the Vendor’s or the Beneficial Owners' respective constating documents or 
bylaws;  

(b) the Vendor is the sole registered owner of such Property and has registered title 
to the Property free and clear of all caveats and instruments except the Permitted 



(c) 

(d) 

(f) 

(9) 

(i) 

10 

Encumbrances and those financial charges, if any, to be paid out or released on 

Closing as provided in this Agreement; 

the Beneficial Owners are all of the beneficial owners of such Property, as 

applicable, and each such Beneficial Owner holds its beneficial title to the Property 

free and clear of all caveats and instruments except the Permitted Encumbrances 
and those financial charges, if any, to be paid out or released on Closing as 
provided in this Agreement; 

neither the entering into nor delivery of this Agreement nor the completion by the 
Vendor and the Beneficial Owners of the sale of the Property will conflict with or 
constitute a default by the Vendor or any Beneficial Owner under any Applicable 
Laws; and no approval or consent of any Governmental Authority is required (other 

than a consent, if any, required from a party to any Permitted Encumbrance, which 
the Vendor shall obtain prior to Closing) in connection with the execution and 
delivery of this Agreement by the Vendor and the Beneficial Owners and the 
consummation of the sale of the Property; 

neither the Vendor nor any Beneficial Owner is a non-resident of Canada within 
the meaning of the Income Tax Act (Canada); 

except for this Agreement there are no agreements, options, or other rights, 
including any right of first refusal, option or other rightto purchase the Property or 

any part thereof to which the Vendor or any Beneficial Owner is, or may become, 
obligated to sell the Property or any part thereof; 

the Vendor has not received written notice from any Governmental Authority 
having jurisdiction and is not otherwise aware of any actual or contemplated 
expropriation of all or any part of any Property; 

except for the CNOOC Litigation, or as otherwise disclosed in writing by the 
Vendor, to the best of the Vendor's knowledge there are no claims, actions or 

proceedings which are pending or threatened with respect to the Property or 
arising fromthe Vendor’s ownership interest in the Property; 

the CNOOC Litigation is not reasonably expected to affect or restrict the ability of 
the Vendor to convey or transfer the Property to the Purchaser, or to interfere with 
the Vendor's or the Beneficial Owners' ability to do so; 

with respect to the Property, to the best of the Vendor's knowledge and except as 
otherwise disclosed in the Property Documents: 

(i) the Vendor has not received any written notice from any Governmental 
Authority of non-compliance with respect to Applicable Laws which is not 

otherwise being rectified as required by any applicable Governmental 
Authority at the sole cost and expense of the Vendor prior to Closing (or 
following Closing pursuant to an undertaking to be delivered on Closing in 
favour of the Purchaser); and 

(ii) the Vendor has not received any notice from any Governmental Authority 
that the Vendor is required to conduct any remedial action or undertake 
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Encumbrances and those financial charges, if any, to be paid out or released on 
Closing as provided in this Agreement;  

(c) the Beneficial Owners are all of the beneficial owners of such Property, as 
applicable, and each such Beneficial Owner holds its beneficial title to the Property 
free and clear of all caveats and instruments except the Permitted Encumbrances 
and those financial charges, if any, to be paid out or released on Closing as 
provided in this Agreement;  

(d) neither the entering into nor delivery of this Agreement nor the completion by the 
Vendor and the Beneficial Owners of the sale of the Property will conflict with or 
constitute a default by the Vendor or any Beneficial Owner under any Applicable 
Laws; and no approval or consent of any Governmental Authority is required (other 
than a consent, if any, required from a party to any Permitted Encumbrance, which 
the Vendor shall obtain prior to Closing) in connection with the execution and 
delivery of this Agreement by the Vendor and the Beneficial Owners and the 
consummation of the sale of the Property; 

(e) neither the Vendor nor any Beneficial Owner is a non-resident of Canada within 
the meaning of the Income Tax Act (Canada);  

(f) except for this Agreement there are no agreements, options, or other rights, 
including any right of first refusal, option or other right to purchase the Property or 
any part thereof to which the Vendor or any Beneficial Owner is, or may become, 
obligated to sell the Property or any part thereof; 

(g) the Vendor has not received written notice from any Governmental Authority 
having jurisdiction and is not otherwise aware of any actual or contemplated 
expropriation of all or any part of any Property; 

(h) except for the CNOOC Litigation, or as otherwise disclosed in writing by the 
Vendor, to the best of the Vendor’s knowledge there are no claims, actions or 
proceedings which are pending or threatened with respect to the Property or 
arising from the Vendor’s ownership interest in the Property; 

(i) the CNOOC Litigation is not reasonably expected to affect or restrict the ability of 
the Vendor to convey or transfer the Property to the Purchaser, or to interfere with 
the Vendor's or the Beneficial Owners' ability to do so; 

(j) with respect to the Property, to the best of the Vendor’s knowledge and except as 
otherwise disclosed in the Property Documents: 

(i) the Vendor has not received any written notice from any Governmental 
Authority of non-compliance with respect to Applicable Laws which is not 
otherwise being rectified as required by any applicable Governmental 
Authority at the sole cost and expense of the Vendor prior to Closing (or 
following Closing pursuant to an undertaking to be delivered on Closing in 
favour of the Purchaser); and 

(ii) the Vendor has not received any notice from any Governmental Authority 
that the Vendor is required to conduct any remedial action or undertake 
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any works with respect to such environmental contamination of the Lands 
and Building; 

(k) there are no employees of the Vendor employed in connection with the Property 
in respect of which the Purchaser will incur any liabilities whatsoever as a result of 
the completion of this Agreement; 

(h the Vendor is not bound by or subject to any agreement or arrangement either 
directly or by operation of law with any labour union or employee association 
including any collective agreement relating to any of the employees utilized in the 

management of the Property; 

(m) this Agreements a legal, valid and binding obligation of each of the Vendor and 
the Beneficial Owners, enforceable against each such party by the Purchaser in 
accordance with its terms, except only as enforcement may be limited by 
bankruptcy, insolvency and other laws affecting the rights of creditors generally or 
by general equitable principles; 

(n) with respect to the Building: 

(i) to the best of the Vendor's knowledge and except as may be set out in the 
Property Documents, the Vendor has received no notice fromany authority 
thatit is in breach of any Environmental Laws; and 

(ii) to the best of the Vendor's knowledge and except as may be set out in the 
Property Documents, there has been no migration of any Toxic Materials 

from or on to the Lands and/or the Building or from or on to any adjoining 
properties; 

(0) the Vendor has not received any notice nor, to the best of the Vendor's knowledge, 
does it have any knowledge of any intention of the applicable municipality to alter 
its zoning by-law, official community plan or land use plan, if any, so as to affect or 
potentially affect the Lands and/or any of the Buildings or the present or future 
operation thereof; 

(p) there are no accepted offers to lease, agreements to lease, leases, renewals of 

leases or other rights and licenses granted by the Vendor or its predecessors in 
title to possess or occupy any portion of the Property, other than the Leases; 

(q) there are no contracts relating to the servicing of the Property that will remain in 

effect after the Closing Date; 

(r) with respect to the Leases: 

(i) the Leases delivered and/orprovided to the Purchaser constitute all leases, 
agreements to lease and other rights in existence on the date of this 
Agreement in respect of which any person, firm or corporation has the right 
to lease, use or occupy any portion of the Lands or Building in the nature 

of a tenancy or license and the Leases have not been modified, extended, 
renewed, or assigned by any Tenant; 
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(ii) except as otherwise disclosed in the Property Documents, there is no 
litigation commenced by any of the Tenants against or in respect of the 
Property or the Vendor's interest in the Property; 

(iii) except as otherwise disclosed in the Property Documents, no written notice 
has been received from any Tenant alleging default by the Vendor in the 
performance of its obligations as landlord pursuant to any of the Leases or 
alleging any defect in the condition or state of repair or state of completion 

of its demised premises; and 

(iv) except as otherwise disclosed in the Property Documents or as set forth in 
the Leases, the Vendor is not obliged to alter, repair or improve or 

otherwise expend money on the premises demised to any Tenant pursuant 
to any written notice from or written agreement with any such Tenant; 

the CNOOC Lease has been terminated, and there are no trailing liabilities 

thereunder that would be reasonably expected to bind the Purchaser following 
Closing; and 

as of the Execution Date, the Property Documents comprise all reports in the 
possession or control of the Vendor, other than the Excluded Reports, that would 

reasonably be expected to materially affect the Vendor's ability to perform its 
obligations hereunder or which would reasonably be expected to materially 
adversely affect the market value of the Property, the ability of the Purchaser to 
own, occupy and obtain revenue from the Property, the ability of the Purchaser to 
obtain mortgage financing in respect of the Property, or the Purchaser's liability as 

owner of the Property (collectively, the "Material Reports"). As of the Closing 
Date, the Vendor has provided to the Purchaser all additional Material Reports that 
it has received between the Execution Date and the Closing Date, other than any 
additional Excluded Reports received during such time. 

Acknowledgement of Purchaser as to Condition of the Property. The 
Purchaser acknowledges and agrees that, subject to the representations and warranties of the 
Vendor contained in section 6.1: 

(a) in entering into this Agreement, the Purchaser has relied and will continue to rely 
entirely and solely upon its own inspections and investigations with respect to the 
Property, including without limitation, the physical and environmental condition of 
the Property and a review of the documentation delivered or made available to the 
Purchaser pursuant to this Agreement, and, the Purchaser acknowledges it is not 

relying on the accuracy and completeness of any information or documentation 
furnished by the Vendor or any other person or entities on behalf of or at the 
direction of the Vendor in connection therewith; and 

the Purchaser acknowledges and agrees that the Property is being purchased and 
assumed by the Purchaser on an "as is, where is basis" without any express or 
implied agreement, representation or warranty whatsoever by the Vendor or 
Beneficial Owners other than as specifically set forth in section 6.1, and that except 
as specifically provided herein neither the Vendor nor any Beneficial Owner is 

obligated to performany work orincur any expenditure with respect to the Property 
before or after the Closing Date. On the Closing Date the Purchaser shall deliver 
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(ii) except as otherwise disclosed in the Property Documents, there is no 
litigation commenced by any of the Tenants against or in respect of the 
Property or the Vendor’s interest in the Property; 

(iii) except as otherwise disclosed in the Property Documents, no written notice 
has been received from any Tenant alleging default by the Vendor in the 
performance of its obligations as landlord pursuant to any of the Leases or 
alleging any defect in the condition or state of repair or state of completion 
of its demised premises; and 

(iv) except as otherwise disclosed in the Property Documents or as set forth in 
the Leases, the Vendor is not obliged to alter, repair or improve or 
otherwise expend money on the premises demised to any Tenant pursuant 
to any written notice from or written agreement with any such Tenant; 

(s) the CNOOC Lease has been terminated, and there are no trailing liabilities 
thereunder that would be reasonably expected to bind the Purchaser following 
Closing; and  

(t) as of the Execution Date, the Property Documents comprise all reports in the 
possession or control of the Vendor, other than the Excluded Reports, that would 
reasonably be expected to materially affect the Vendor’s ability to perform its 
obligations hereunder or which would reasonably be expected to materially 
adversely affect the market value of the Property, the ability of the Purchaser to 
own, occupy and obtain revenue from the Property, the ability of the Purchaser to 
obtain mortgage financing in respect of the Property, or the Purchaser’s liability as 
owner of the Property (collectively, the "Material Reports"). As of the Closing 
Date, the Vendor has provided to the Purchaser all additional Material Reports that 
it has received between the Execution Date and the Closing Date, other than any 
additional Excluded Reports received during such time.  

6.2 Acknowledgement of Purchaser as to Condition of the Property. The 
Purchaser acknowledges and agrees that, subject to the representations and warranties of the 
Vendor contained in section 6.1: 

(a) in entering into this Agreement, the Purchaser has relied and will continue to rely 
entirely and solely upon its own inspections and investigations with respect to the 
Property, including without limitation, the physical and environmental condition of 
the Property and a review of the documentation delivered or made available to the 
Purchaser pursuant to this Agreement, and, the Purchaser acknowledges it is not 
relying on the accuracy and completeness of any information or documentation 
furnished by the Vendor or any other person or entities on behalf of or at the 
direction of the Vendor in connection therewith; and 

(b) the Purchaser acknowledges and agrees that the Property is being purchased and 
assumed by the Purchaser on an "as is, where is basis" without any express or 
implied agreement, representation or warranty whatsoever by the Vendor or 
Beneficial Owners other than as specifically set forth in section 6.1, and that except 
as specifically provided herein neither the Vendor nor any Beneficial Owner is 
obligated to perform any work or incur any expenditure with respect to the Property 
before or after the Closing Date. On the Closing Date the Purchaser shall deliver 
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to the Vendor a release pursuant to which the Purchaser acknowledges that the 
Property has been acquired by the Purchaser on an "as is, where is basis" and 
that the Purchaser has no claim against the Vendor in respect of the Property or 
the condition thereof, including, without limitation, the environmental condition of 

the Property (except for claims arising under this Agreement as a result of any 
misrepresentation or breach of warranty by the Vendor) and releases the Vendor 
and the Beneficial Owners from any and all liability to the Purchaser in respect of 
the Property and the condition thereof (the “Purchaser’s Acknowledgement and 
Release”). 

6.3 Survival of Representations and Warranties. The representations and 
warranties contained in section 6.1 shall survive the Closing Date and shall continue in full force 

and effect for the benefit of the Purchaser for a period of one (1) year thereafter, provided that 
written notification of any alleged misrepresentation or breach of warranty must be given by the 
Purchaser to the Vendor on or before the expiry of such one (1) year period. 

7. REPRESENTATIONS AND WARRANTIES OF THE PURCHASER 

71 Representations and Warranties. The Purchaser hereby represents and 

warrants to the Vendor and the Beneficial Owners, and acknowledges that the Vendor and the 

Beneficial Owners have relied thereon in entering into this Agreement and in concluding the 
purchase and sale herein, that as of the date hereof (unless otherwise specified or disclosed in 
writing to the Vendor prior to the Condition Date) and on the Closing Date: 

(a) the Purchaseris a corporation duly incorporated and validly existing underthe laws 
of Ontario and has the power and capacity to own and purchase the Property, to 
enter into this Agreement and to carry out its terms, all of which has been, or by 
the Closing Date shall have been, duly authorized; 

(b) neither the entering into nor delivery of this Agreement nor the completion by the 
Purchaser of the purchase of the Property will conflict with or constitute a default 

by the Purchaser under any Applicable Laws; and no approval or consent of any 
Governmental Authority is required in connection with the execution and delivery 
of this Agreement by the Purchaser and the consummation of the purchase of the 
Property; 

(c) the Purchaser is not a non-resident of Canada within the meaning of the Income 
Tax Act (Canada); and 

(d) this Agreement is a legal, valid and binding obligation of the Purchaser, 
enforceable against it by the Vendor in accordance with its terms, except only as 
enforcement may be limited by bankruptcy, insolvency and other laws affecting the 
rights of creditors generally or by general equitable principles. 

7.2 Survival of Representations and Warranties. The representations and 
warranties contained in section 7.1 shall survive the Closing Date and shall continue in full force 

and effect for the benefit of the Vendor and the Beneficial Owners for a period of one (1) year 
thereafter, providedthat written notification of any alleged misrepresentation or breach of warranty 
must be provided by the Vendor to the Purchaser on or before the expiry of such one (1) year 
period. 
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to the Vendor a release pursuant to which the Purchaser acknowledges that the 
Property has been acquired by the Purchaser on an "as is, where is basis" and 
that the Purchaser has no claim against the Vendor in respect of the Property or 
the condition thereof, including, without limitation, the environmental condition of 
the Property (except for claims arising under this Agreement as a result of any 
misrepresentation or breach of warranty by the Vendor) and releases the Vendor 
and the Beneficial Owners from any and all liability to the Purchaser in respect of 
the Property and the condition thereof (the “Purchaser’s Acknowledgement and 
Release”). 

6.3 Survival of Representations and Warranties. The representations and 
warranties contained in section 6.1 shall survive the Closing Date and shall continue in full force 
and effect for the benefit of the Purchaser for a period of one (1) year thereafter, provided that 
written notification of any alleged misrepresentation or breach of warranty must be given by the 
Purchaser to the Vendor on or before the expiry of such one (1) year period. 

7. REPRESENTATIONS AND WARRANTIES OF THE PURCHASER 

7.1 Representations and Warranties. The Purchaser hereby represents and 
warrants to the Vendor and the Beneficial Owners, and acknowledges that the Vendor and the 
Beneficial Owners have relied thereon in entering into this Agreement and in concluding the 
purchase and sale herein, that as of the date hereof (unless otherwise specified or disclosed in 
writing to the Vendor prior to the Condition Date) and on the Closing Date: 

(a) the Purchaser is a corporation duly incorporated and validly existing under the laws 
of Ontario and has the power and capacity to own and purchase the Property, to 
enter into this Agreement and to carry out its terms, all of which has been, or by 
the Closing Date shall have been, duly authorized; 

(b) neither the entering into nor delivery of this Agreement nor the completion by the 
Purchaser of the purchase of the Property will conflict with or constitute a default 
by the Purchaser under any Applicable Laws; and no approval or consent of any 
Governmental Authority is required in connection with the execution and delivery 
of this Agreement by the Purchaser and the consummation of the purchase of the 
Property;  

(c) the Purchaser is not a non-resident of Canada within the meaning of the Income 
Tax Act (Canada); and 

(d) this Agreement is a legal, valid and binding obligation of the Purchaser, 
enforceable against it by the Vendor in accordance with its terms, except only as 
enforcement may be limited by bankruptcy, insolvency and other laws affecting the 
rights of creditors generally or by general equitable principles. 

7.2 Survival of Representations and Warranties. The representations and 
warranties contained in section 7.1 shall survive the Closing Date and shall continue in full force 
and effect for the benefit of the Vendor and the Beneficial Owners for a period of one (1) year 
thereafter, provided that written notification of any alleged misrepresentation or breach of warranty 
must be provided by the Vendor to the Purchaser on or before the expiry of such one (1) year 
period. 
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8. ADDITIONAL COVENANTS OF THE VENDOR 

8.1 Covenants. The Vendor hereby covenants and agrees with the Purchaser as 
follows: 

(a) to continue to operate, manage and maintain the Property until the Closing Date 

in the current manner, which is consistent with a careful and prudent owner in The 

City of Calgary; 

(b) to maintain the existing (or substantially similar) insurance coverage in respect of 
the Property in full force and effect up to and including the Closing Date; 

(c) will not incur any capital expenditure with respect to the Property without the prior 
written consent of the Purchaser, which consent may be withheld in the 

Purchaser’s sole and absolute discretion, unless such capital expenditure is 
necessary due to an emergency or life or safety issues, and such capital 
expenditure is paid for in its entirety by the Vendor; and 

(d) forthwith until the Closing, notify the Purchaser if it becomes aware that after the 
date hereof any of its representations or warranties become untrue or incorrect in 
any material respect. 

8.2 New Leases. The Vendor will not, from and after the date of this Agreement, enter 

into any agreement or contract affecting any of the Property or any agreement to lease or lease 
or any modification of any of Permitted Encumbrances or new Permitted Encumbrance or any 

mortgage or charge relating to the Property (other than agreements relating to the release and 
discharge of same) without the prior written approval of the Purchaser, which approval may be 
withheld in its sole discretion. 

9. CLOSING DATE AND PROCEDURE 

9.1 Closing Date. The Closing of the purchase and sale of the Property as herein 
contemplated shall take place at the offices of the Vendor's Solicitors in Calgary, Alberta at 2:00 
p.m. (MDT) on the Closing Date or at such other place and time as the parties may mutually 
agree. 

9.2 Vendor's Closing Documents. The Vendor shall cause the Vendor's Solicitor 
deliver to the Purchaser's Solicitors, on reasonable solicitor trust conditions for similar 
transactions in the City of Calgary, the following documents duly executed by the Vendor and/or 
the Beneficial Owners, as applicable, and in registrable form whenever appropriate five (5) 
Business Days prior to the Closing Date: 

(a) the Transfer; 

(b) a beneficial conveyance from the Beneficial Owners which sells, transfers, 
assigns, sets over and conveys to and in favour of the Purchaser all of its beneficial 

right, title and interestin and to the Property and confirms the authorization and 
direction to the Vendor to execute and deliver this Agreement, the transfer and any 

other Closing Documents which are to be delivered by the Vendor in accordance 
with this Agreement; 

(c) a bill of sale with respect to the Chattels, if any; 
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an assignment to the Purchaser of the interest of the Vendor in the Leases that 
are in effect as of the Closing Date, which shall include an assumption and 

indemnity by the Purchaser in favour of the Vendor with respect to all obligations 
under such Leases arising from and after the Closing Date and the agreement of 
the Vendor to be responsible for, and indemnify the Purchaser with respect to, any 
obligations under such Leases arising prior to the Closing Date; 

notices of assignments to the Tenants under the Leases that are in effect as of the 
Closing Date; 

estoppel certificates from all Tenants under Existing Leases that are in effect as of 
the Closing Date in forms to be agreed to by the Condition Date by the parties, 
each acting reasonably, which (where required by such Existing Leases) will be in 
the forms contemplated by such Existing Leases, completed and executed by such 
Tenants without material adverse amendments or (including any assertion of 
default by the landlord); 

the Statement of Adjustments approved by the Vendor and the Purchaser, acting 

reasonably, a draft of which will be delivered by the Vendor to the Purchaser not 
less than ten (10) Business Days prior to the Closing Date; 

discharges in registrable form of all liens, mortgages, charges, encumbrances, 
caveats, and any other claims and interests, if any, not constituting Permitted 
Encumbrances, or undertakings from the Vendor’s Solicitors, satisfactory to the 

Purchaser’s Solicitors, acting reasonably, to discharge such mortgages, liens, 
charges, encumbrances, caveats, and any other claims and interests, if any; 

the Readjustment Agreement pursuant to section 12.4 hereof; 

certificates of an officer of the Vendor and each Beneficial Owner certifying that 
the Vendor and each Beneficial Owner, as applicable, is not a non-resident of 

Canada for the purpose of the Income Tax Act (Canada); 

an assignment to the Purchaser of all Permits and licences as may be necessary 

to operate and occupy the Property to the extent that such Permits and licences 

have been issued to the Vendor and can be assigned; 

an indemnity from the Vendor and the Beneficial Owners against any and all 

Claims made against the Purchaser or its lenders in the future (i) by any party to 
the CNOOC Litigation with respect to the subject matter of the CNOOC Litigation, 
including against any costs and expenses incurred to defend against same should 
the Purchaser or its lender be made party thereto; and (ii) under the CNOOC 
Lease, provided thatthe aggregate liablity of the Vendorand the Beneficial Owners 

on a combined basis under such indemnity shall not exceed $1,000,000; 

a specificassignmentand assumption of any Permitted Encumbrance to the extent 

specifically required thereunder; 

a certificate of an officer of the Vendor (in his or her capacity as an officer and not 
in his or her personal capacity) certifying that the representations and warranties 
of the Vendor contained in this Agreement are true and correct in all material 
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(d) an assignment to the Purchaser of the interest of the Vendor in the Leases that 
are in effect as of the Closing Date, which shall include an assumption and 
indemnity by the Purchaser in favour of the Vendor with respect to all obligations 
under such Leases arising from and after the Closing Date and the agreement of 
the Vendor to be responsible for, and indemnify the Purchaser with respect to, any 
obligations under such Leases arising prior to the Closing Date; 

(e) notices of assignments to the Tenants under the Leases that are in effect as of the 
Closing Date; 

(f) estoppel certificates from all Tenants under Existing Leases that are in effect as of 
the Closing Date in forms to be agreed to by the Condition Date by the parties, 
each acting reasonably, which (where required by such Existing Leases) will be in 
the forms contemplated by such Existing Leases, completed and executed by such 
Tenants without material adverse amendments or (including any assertion of 
default by the landlord); 

(g) the Statement of Adjustments approved by the Vendor and the Purchaser, acting 
reasonably, a draft of which will be delivered by the Vendor to the Purchaser not 
less than ten (10) Business Days prior to the Closing Date; 
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caveats, and any other claims and interests, if any, not constituting Permitted 
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Purchaser’s Solicitors, acting reasonably, to discharge such mortgages, liens, 
charges, encumbrances, caveats, and any other claims and interests, if any; 

(i) the Readjustment Agreement pursuant to section 12.4 hereof; 

(j) certificates of an officer of the Vendor and each Beneficial Owner certifying that 
the Vendor and each Beneficial Owner, as applicable, is not a non-resident of 
Canada for the purpose of the Income Tax Act (Canada);  

(k) an assignment to the Purchaser of all Permits and licences as may be necessary 
to operate and occupy the Property to the extent that such Permits and licences 
have been issued to the Vendor and can be assigned; 

(l) an indemnity from the Vendor and the Beneficial Owners against any and all 
Claims made against the Purchaser or its lenders in the future (i) by any party to 
the CNOOC Litigation with respect to the subject matter of the CNOOC Litigation, 
including against any costs and expenses incurred to defend against same should 
the Purchaser or its lender be made party thereto; and (ii) under the CNOOC 
Lease, provided that the aggregate liablity of the Vendor and the Beneficial Owners 
on a combined basis under such indemnity shall not exceed $1,000,000; 
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specifically required thereunder; 

(n) a certificate of an officer of the Vendor (in his or her capacity as an officer and not 
in his or her personal capacity) certifying that the representations and warranties 
of the Vendor  contained in this Agreement are true and correct in all material 
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Vendor's knowledge, without personal liability of such officer and addressed to the title insurer 
regarding such matters with respect to title to the Property as are known to the Vendor and 
reasonably requested by the title insurer. 

10. COSTS AND TAXES 

10.1 Registration Fees. The fees for the registration of the Transfers in the Alberta 
Land Titles Office shall be paid by the Purchaser. 

10.2 Cost to Clear Title. The cost of obtaining and registering any documents required 
to clear title to the Property of any mortgages, charges, liens, encumbrances, caveats and other 

claims and interests not constituting Permitted Encumbrances shall be borne by the Vendor. 

10.3 GST. The Purchaser is responsible for any GST in respect of the purchase and 
sale of the Property. The Purchaser shall, on or before the Closing Date, provide the Vendor and 
the Beneficial Owners with a certificate and indemnity certifying: (i) that the Purchaser is a 
registrant under the Excise Tax Act (Canada) under a stated registration number; (ii) that the 
Purchaser shall account for GST in respect of the purchase and sale transaction in accordance 
with the Excise Tax Act (Canada); and (iii) indemnifying the Vendor and the Beneficial Owners in 
relation to all GST in respect of the purchase and sale of the Property. 

11. POSSESSION 

11.1 Possession. The Purchaser shall be entitled to have vacant possession of the 

Property, subject only to the Leases and the Permitted Encumbrances, on the Closing Date. 

12. ADJUSTMENTS 

12.1 Adjustments shall be made as of the Closing Date for prepaid rents and any other 

amounts prepaid by Tenants under the Leases, security deposits paid by Tenants to the Vendor 
pursuant to the Leases, rents other than rental arrears of 30 days or more (such tenant in arrears 
being a "Delinquent Tenant"), realty taxes, current portion of local improvement levies and 
charges, water and assessment rates, utilities, fuel, licences necessary for the operation of the 

Property and all other items normally adjusted between a vendor and purchaser in respect of the 
sale of property similar to the Property. Provided, however, there shall be no adjustmentin respect 

of, and the Purchaser shall assume responsibility for all payments and obligations pursuant to 
any and all onsite and offsite local improvement levies, development cost charges, acreage 
assessments, boundary charges, deferred maintenance and service obligations and other similar 
levies, assessments and charges payable to the City of Calgary in respect of the Property in the 
period following Closing, and the Purchaser agrees that the Vendor will have no further liability 
therefor after the Closing Date. 

12.2 A statement of adjustments (the “Statement of Adjustments”) shall be delivered 
to the Purchaser by the Vendor ten (10) Business Days prior to the Closing Date. The Vendor 
shall give the Purchaser’s representatives access to the Vendor's working papers and backup 
materials in order to confirm the Statement of Adjustments. 

12.3 The Purchaser shall receive all income and pay all expenses in respect of the 

Property for the Closing Date itself. 

12.4 All tenantinducements, internal or external real estate or leasing commissions and 

landlord’s costs of tenant improvements shall if unpaid at Closing be adjusted for in favour of the 
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Purchaser with respect to all Leases other than in respect of any New Leases, which if approved 
by the Purchaser in accordance with this Agreement shall be for the account of the Purchaser. 

12.5 The parties agree that with respect to the expenses recoverable from the Tenants 
under the Leases including, without limitation, operating costs, property taxes and other similar 

expenses (the “Recoveries”), the undertaking to readjust any post-closing adjustments 
contemplated by section 12.7 shall include the following: 

(a) 

(c) 

(e) 

the Vendor shall provide to the Purchaser, together with the Statement of 
Adjustments, a statement outlining in reasonable detail the amounts of the 

Recoveries collected from the Tenants in monthly installments on the basis of the 
landlord’s estimates (the “Recoveries Estimates”) as well as the amounts 
expended on account of the Recoveries by the Vendor since the beginning of the 
current fiscal year for the Property; 

if such statement indicates that the Vendor has collected pursuant to the 
Recoveries Estimates more than it has expended or accrued on account of the 

Recoveries for such period, the amount of such difference shall be credited to the 
Purchaser on the Closing Date and the Purchaser shall be responsible for, and 
make, the required adjustments with the Tenants in respect of such over-collection 
in accordance with the terms of the Leases; 

if such statement indicates that the Vendor has collected pursuant to the 

Recoveries Estimates less than it has expended or accrued on account of the 
Recoveries for such period, the amount of such difference shall be credited to the 

Vendor on the Closing Date and the Purchaser shall be entitled to the amount to 

be collected from the Tenants in respect of such difference, provided that the 
Vendor shall not be entitled to a credit in respect of the amount of such difference 
with respect to a Lease that has terminated prior to the Closing Date, which 
amounts shall remain the property of the Vendor on Closing; 

the Purchaser shall be responsible to conclude all reconciliations and to make all 
payments and satisfy all obligations with all Tenants relating to the Recoveries for 
the current fiscal year once the reconciliation of the Recoveries has been finally 

determined pursuant to the provisions of the Leases; and 

the Purchaser and Vendor shall do a full accounting and reconciliation of the 
Recoveries for their respective periods of ownership in compliance with the 
obligation of the landlord pursuant to the Leases, and shall re-adjust any amount 
which either the Purchaser or Vendor determine, acting reasonably, prior to the 
Final Adjustment Date, which was incorrectly or inaccurately adjusted between the 

Purchaser or Vendor pursuant to the terms hereof. Such re-adjustment of 
Recoveries actually recovered from Tenants will be done on a pro rata basis 
between the Vendor and the Purchaser with such proration to be based on the 
number of days in each reporting period that are attributable to the ownership of 
the Property by the Vendor and the Purchaser, respectively. For greater certainty, 
the Purchaser assumes the risk of non-payment by a Tenant of any Recoveries 
accruing from and after the Closing Date (including year-end adjustments in 
respect thereof), and the Vendor assumes the risk of non-payment by a Tenant of 
that portion of any year-end operating cost or property taxadjustment which relates 

to the period from the start of the current fiscal period to the Closing Date. 
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respect thereof), and the Vendor assumes the risk of non-payment by a Tenant of 
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12.6 The Vendor shall have the right to pursue any Delinquent Tenant for payment of 
outstanding receivables, rent or other charges for the period prior to the Closing Date, other than 
any right of distress or right to terminate a lease. If the Purchaser receives any amounts froma 
Delinquent Tenantallocatedto receivables, rentor other charges forthe period prior to the Closing 

Date, the Purchaser shall receive such amounts in trust for the Vendor and, subject to first 
applying such amounts to rent and charges invoiced and unpaid by such Tenant with respect to 
the period after Closing which may be retained by the Purchaser, shall remit same to the Vendor 
promptly. 

12.7 If the final costor amount of an item which is to be adjusted (other than Recoveries 

from Tenants) cannot be determined as at the Closing Date, then an initial adjustment for such 
item shall be made as at the Closing Date, such amount to be estimated by the Vendor acting 
reasonably as of the Closing Date on the basis of the best evidence available on the Closing Date 
as to what the final cost or amount of such item will be. All adjustments shall be allocated on a 
pro rata basis between the Vendor and the Purchaser with such proration to be based on the 
number of days in each reporting period that are attributable to the ownership of the Property by 

the Vendor and the Purchaser, respectively. In each case, when all such costs or amounts are 

determined or on the Final Adjustment Date, whichever is earlier, the Vendor shall provide a 

complete statement thereof, together with particulars relating thereto in reasonable detail, to the 
Purchaser and within thirty (30) days thereafter the parties shall make a final adjustment as of the 

Closing Date for such costs or amounts. In the absence of agreement by the parties, the final 
cost or amount of an item shall be determined by auditors appointed jointly by the Vendor and the 
Purchaser, with the cost of such auditor’s determination beingshared equally between the parties. 
All re-adjustments shall be completed on or before that date which is one (1) year following 
Closing (the “Final Adjustment Date”), after which time neither party shall have any right to 
request re-adjustments. The parties shall enter into a readjustment agreement (the 
‘Readjustment Agreement’) on the Closing Date in respect of those items specified to be re- 
adjusted in this section 12.7 and for the re-adjustment of any errors, omissions or changes in the 
Statement of Adjustments delivered on the Closing Date. 

13. RISK 

13.1 Risk. The Property shall be at the risk of the Vendor until the completion of the 

Closing of the purchase and sale herein contemplated and thereafter at the risk of the Purchaser. 

13.2 Damage or Expropriation before Closing. If before the Closing Date, the 
Property is expropriated in whole or in part or materially damaged (as hereinafter defined), the 

Purchaser may, within seven (7) days after having received notice of such event, elect in writing: 

(a) not to complete the purchase contemplated herein in which case the Deposit, 
together with all accrued interest thereon, shall be returned to the Purchaser, this 

Agreement shall be terminated and each of the parties hereto shall have no further 

obligations to, nor rights against, the other in respect of this Agreement, except for 
obligations of the Purchaser under section 4.2 hereof; or 

(b) to complete the purchase contemplated herein in which case completion shall be 
on the following terms and conditions insofar as they are applicable: 

(i) in the case of expropriation, all expropriation proceeds or compensation 
shall be assigned and shall be payable to the Purchaser and that part of 
the Property not so expropriated shall be sold to the Purchaser and shall 
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be the subject of the representations and warranties herein contemplated; 
or 

(ii) in the case of material damage, the representations and warranties herein 
contained shall be limited to exclude the effect of such damage and the 
benefit of any existing insurance policies, the Vendor shall pay all 
deductibles and co-insurance payments, and all proceeds of such 

insurance shall be assigned and shall be payable to the Purchaser. 

The Purchaser shall have seven (7) days after having received notice that the Property has been 
expropriated or materially damaged, to make the election even if the event occurs within seven 
(7) Business Days of the Closing Date, and if the Purchaser elects as permitted herein, the 
Closing Date shall thereafter be the Closing Date as otherwise provided in this Agreement or the 
Business Day next following the day which is ten (10) days after such election, whichever is the 
later. “materially damaged” or any variation thereof means damage to the Property, which will 
cost in excess of $3,000,000.00 to repair as determined by a professional quantity surveyor 
chosen by the Vendor. If there is damage that is less than $3,000,000 to repair as determined by 
such quantity surveyor, then the transaction shall close, and the purchase price shall be reduced 
by 110% of such estimated amount required to repair such damage. 

14. MISCELLANEOUS 

14.1 Currency. All dollar amounts referred to in this Agreement are Canadian dollars. 

14.2 Tender. Any tender of documents or money may be made upon the party being 

tendered or upon its solicitors and money may be tendered by certified cheque, certified solicitor's 
trust cheque, wire transfer or bank draft. 

14.3 Time of Essence. Time is of the essence of this Agreement, provided that the time 
for doing or completing any matter provided for herein may be extended or abridged by an 

agreement in writing signed by the Vendor, the Beneficial Owners and the Purchaser or by their 
respective solicitors who are hereby expressly appointed in this regard. 

14.4 Binding Agreement. The Vendor, the Beneficial Owners and the Purchaser 
acknowledge and agree that although the obligations of the parties to complete the purchase and 
sale contemplated by this Agreement are subject to the waiver or satisfaction of the Purchaser's: 

(a) the Purchaser’s Conditions are not conditions to this Agreement being a binding 
agreement of purchase and sale; and 

(b) this Agreement is not void, voidable, revocable or otherwise capable of being 
terminated by either party until the time limited for the satisfaction or waiver of the 
Purchaser’s Condition has expired, unless otherwise expressly provided herein or 
otherwise agreed by the Vendor, the Beneficial Owners and the Purchaser in 

writing. 

14.5 Construction. The division of this Agreement into articles and sections and the 
insertion of headings are for convenience of reference only and are not to affect the construction 
or interpretation of this Agreement. 
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14.6 Notices. Any notice to be given under this Agreement shall be in writing and shall 
be validly given if delivered, emailed or mailed in Alberta by prepaid registered post to the parties 
as follows: 

To the Purchaser at: 

CBJ Developments Inc. 

Attention: Jeff Burrell 

Email: jeff@cbjdevelopments.com 

To the Vendor and the Beneficial Owners at: 

200, 801 7th Avenue SW 

Calgary, AB T2P 3P7 

Attention: Marc Sardachuk 

Email: msardachuk@centurionholdings.ca 

With a copy to: 

Bennett Jones LLP 

4500 Bankers Hall East 
855 2nd Street SW 

Calgary, AB T2P 4K7 

Attention: Jeremy Russell 

Email: russellj@bennettjones.com 

or to such other address or email address as a party may advise the other by written notice 
hereunder. Any notice addressed and provided as aforesaid shall be deemed to have been given 
on the day of delivery or transmission via email if a Business Day and if not a Business Day, then 

on the next Business Day or if mailed, on the third Business Day following the posting thereof, 
provided that if there is a postal strike, dispute or slowdown, notices shall only be effective if 
delivered or transmitted by telecopy or electronically transmitted. 

14.7 Entire Agreement. This Agreement constitutes the entire agreement between the 
parties pertaining to the purchase and sale of the Property and supersedes all prior agreements, 
negotiations and discussions, whether oral or written, of the Vendor and the Purchaser, and there 

are no agreements, covenants, representations or warranties, express, implied, statutory, 

collateral or otherwise, save as set forth or referred to herein. 

14.8 Survival. All representations, warranties, covenants, agreements and indemnities 

contained in this Agreement shall survive the completion of the sale of the Property and shall not 
be merged in the Transfers or otherwise, subject to the limitations on survival of representations 

and warranties set out in sections 6.3 and 7.2 hereof. 

14.9 Assignment. The Purchaser may, without the consent of the Vendor, but on 

written notice to the Vendor and subject to the terms of an assignment and assumption agreement 
in a form acceptable to the Vendor and the Purchaser acting reasonably, assign, in whole or in 
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200, 801 7th Avenue SW 
Calgary, AB  T2P 3P7 

Attention:  Marc Sardachuk 

Email:  msardachuk@centurionholdings.ca 

With a copy to: 

Bennett Jones LLP 
4500 Bankers Hall East 
855 2nd Street SW 
Calgary, AB  T2P 4K7 

Attention: Jeremy Russell 

Email: russellj@bennettjones.com 

or to such other address or email address as a party may advise the other by written notice 
hereunder. Any notice addressed and provided as aforesaid shall be deemed to have been given 
on the day of delivery or transmission via email if a Business Day and if not a Business Day, then 
on the next Business Day or if mailed, on the third Business Day following the posting thereof, 
provided that if there is a postal strike, dispute or slowdown, notices shall only be effective if 
delivered or transmitted by telecopy or electronically transmitted. 

14.7 Entire Agreement. This Agreement constitutes the entire agreement between the 
parties pertaining to the purchase and sale of the Property and supersedes all prior agreements, 
negotiations and discussions, whether oral or written, of the Vendor and the Purchaser, and there 
are no agreements, covenants, representations or warranties, express, implied, statutory, 
collateral or otherwise, save as set forth or referred to herein.   

14.8 Survival. All representations, warranties, covenants, agreements and indemnities 
contained in this Agreement shall survive the completion of the sale of the Property and shall not 
be merged in the Transfers or otherwise, subject to the limitations on survival of representations 
and warranties set out in sections 6.3 and 7.2 hereof. 

14.9 Assignment. The Purchaser may, without the consent of the Vendor, but on 
written notice to the Vendor and subject to the terms of an assignment and assumption agreement 
in a form acceptable to the Vendor and the Purchaser acting reasonably, assign, in whole or in 

mailto:jeff@cbjdevelopments.com
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part, this Agreement or direct the transfer of any of the Property to an affiliate of the Purchaser. 
Upon such assignment the Purchaser will be released of its obligation hereunder. Any other 
assignment or direction with respect to the transfer of any assets by the Purchaser will not be 
permitted without the prior written consent of the Vendor which consent may be arbitrarily 
withheld. 

14.10 Real Estate Commission. The Vendor confirms that it will be responsible for any 
real estate commissions payable to Colliers International as a result of the sale of the Property to 
the Purchaser. The Purchaser confirms that it has not dealt with any agentin connection with the 
purchase of the Property. The Purchaser shall indemnify the Vendor for any costs, including 
solicitor and its own client costs, claims or damages arising from any claim for commission for 
any broker retained by the Purchaser. The Vendor shall indemnify the Purchaser for any costs, 
including solicitor and its own client costs, claims or damages arising from any claim for 

commission other than that for which the Purchaser is responsible. The provisions of this section 
14.10 will survive the Closing or termination of this Agreement. 

14.11 Costs and Expenses. Each of the parties shall bear their own costs and expenses 

incurred or to be incurred in negotiating and preparing this Agreement and in the Closing of this 

transaction. 

14.12 Solicitors as Agents. Any notice, approval, waiver, agreement, instrument, 

document or communication permitted, required or contemplated in this Agreement may be given 

or delivered and accepted or received by the Purchaser’s Solicitors on behalf of the Purchaser 
and by the Vendor's Solicitors on behalf of the Vendor and any tender of Closing Documents and 
the balance of the Purchase Price may be made upon the Vendor’s Solicitors and the Purchaser's 
Solicitors, as the case may be. 

14.13 Severability. If any term or condition of this Agreement or the application thereof 

to any person or circumstance shall, to any extent, be held to be invalid or unenforceable, the 

remainder of this Agreement and the application of that term or condition to persons or 

circumstances other than those as to whichitis held invalid or unenforceable, shall not be affected 

thereby and each term and condition of this Agreement shall be valid and enforced to the fullest 
extent permitted by law. 

14.14 Further Assurances. Each of the parties shall at all times hereafter execute and 

deliver, at the request of another party, all such further documents and instruments and shall do 
and perform all such further acts as may be reasonably required by that other party to give full 
effect to the intent and meaning of this Agreement. 

14.15 Governing Law. This Agreement shall be exclusively governed by and construed 
in accordance with the laws of the Province of Alberta and the laws of Canada applicable therein. 
The Vendor and the Purchaser agree to submit to the exclusive jurisdiction and the courts of the 
Province of Alberta with respect to any dispute relating to this Agreement or the purchase and 
sale transaction contemplated herein and to appoint respective agents for the receipt and service 
of process in Alberta. 

14.16 Binding Effect. This Agreement shall enure to the benefit of and be binding upon 
the parties hereto and theirrespective successors and permitted assigns. 

14.17 Execution by Electronic Means. This Agreement may be executed by the parties 

and transmitted by facsimile or other electronic means, including DocuSign, and if so executed 
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and transmitted, this Agreement shall be for all purposes as effective as if the parties had 
delivered an executed original Agreement. 

14.18 Confidentiality. Neither of the parties will disclose prior to Closing the contents of 
this Agreement without the prior written consent of the other party, not to be withheld in case of 

disclosure required by law. The Purchaser will instruct its agents, employees, advisers and 
consultants to comply with the provisions of this section 14.18. Notwithstanding the foregoing, 
the Purchaser may disclose all information obtained with respect to the Property to its advisors, 
lawyers, accountants, bankers, joint venture partners, prospective capital partners, prospective 

tenants potential investors and representatives as long as such persons agree to keep the 
information confidential until such time as the Transaction is completed. This section 14.18 does 
not apply to publicinformation or information in the publicdomain atthe time that such information 

is obtained by the Purchaser, information in the possession of the Purchaser not provided by the 
Vendor or information received in good faith from a third party lawfully in possession of the 
information and not in breach of any confidentiality obligation. 

14.19 No Solicitation. The Vendor agrees that unless this Agreements terminated, the 

Vendor will not (and will not authorize or permit any of the Vendor's employees or agents to) 

directly solicit any offer or accept any possible proposal from any other third party with respect to 
the Property. 

14.20 Obligations Not Joint and Several. Notwithstanding anything to the contrary in 
this Agreement, the Purchaser agrees and acknowledges that all representations, warranties, 
covenants, liabilities or other obligations of the Vendor and the Beneficial Owners hereunder, and 

under all closing documents delivered pursuant hereto, shall be several, and not jointand several, 
in accordance with each such party's pro rata interestin the Property. 

14.21 Counterparts. This Agreement may be executed in any number of counterparts, 
each of which shall be deemed to be an original, but all of which together shall constitute one and 
the same document. 
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IN WITNESS WHEREOF the parties have executed this Agreement as of the year and date first 
above written. 

801 SEVENTH INC. 

ya 

Per: Add] 

Pert nt 

(a 
~/ 

    

OPTRUST OFFICE INC. 

yi 
Per: 

  

Per: 

QUANTICO CAPITAL CORP. 

Per: 

Per: 
  

WESTHILLS DEVELOPMENT CORPORATION 

CENTURION HOLDINGS LTD. 

Per: 
  

Per: 

Signature page to Agreement of Purchase and Sale

II 

IN WITNESS WHEREOF the parties have executed this Agreement as of the year and date first 
above written. 

801 SEVENTH INC . 

Per: 

Per: 

G 

OPTRUST OFFICE INC. 

Per: 

Per: 

QUANTICO CAPITAL CORP. 

Per: 

Per: 

WESTHILLS DEVELOPMENT CORPORATION 

Per: 

Per: (J 

CENTURION HOLDINGS LTD. 

Per: 

Per: 

Signature page to Agreement of Purchase and Sale 



IN WITNESS WHEREOF the parties have executed this Agreement as of the year and date first 

above written. 

801 SEVENTH INC. 

Per: 
  

Per: 

OPTRUST OFFICE INC. 

Per: 
    

Per: 
  

QUANTICO CAPITAL CORP. 

    

  

Per: 
  

WESTHILLS DEVELOPMENT CORPORATION 

Per: 
  

Per: 
  

CENTURION HOLDINGS LTD. 

Per: 
  

Per: 
 



IN WITNESS WHEREOF the parties have executed this Agreement as of the year and date first 
above written. 

801 SEVENTH INC. 

Per: 
  

Per: 

OPTRUST OFFICE INC. 

Per: 

Per: 
  

QUANTICO CAPITAL CORP. 

Per: 

Per: 
  

WESTHILLS DEVELOPMENT CORPORATION 

Per: 

Per: 
  

CENTURION HOLDINGS LTD 

Por. rf 
Per: 

  

Signature page to Agreement of Purchase and Sale   Signature page to Agreement of Purchase and Sale 
 

IN WITNESS WHEREOF the parties have executed this Agreement as of the year and date first 
above written. 

801 SEVENTH INC. 
  
  
Per:  
  
Per:  
  
 
  
OPTRUST OFFICE INC. 
  
  
Per:  
  
Per:  
  

 
QUANTICO CAPITAL CORP. 
  
  
Per:  
  
Per:  
  

 

WESTHILLS DEVELOPMENT CORPORATION 
  
  
Per:  
  
Per:  
  

 

CENTURION HOLDINGS LTD. 
  
  
Per:  
  
Per:  
  

 



CANADIAN INCOME FUND GROUP INC. 

Per: 

Per: 

TOKAY CAPITAL CORP. 

Per: AL 

Per: 

Signature page to Agreement of Purchase and Sale



CANADIAN INCOME FUND GROUP INC. 

Per: SS 

A 1,804 77a 
Per: 

TOKAY CAPITAL CORP. 

Per: 

Per: 

  

    nt of Purchase and Sale 
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CBJ DEVELOPMENTS INC. 

DocuSigned by: 

Per: Mf Burndl 

Per: 
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CBJ DEVELOPMENTS INC. 
  
  
Per:  
  
Per:  
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SCHEDULE A 

LANDS AND PERMITTED ENCUMBRANCES 

Part I: Description of Lands 

Civic Address: 801 7 Avenue SW, Calgary, Alberta and the North Annex 

Legal Description: DESCRIPTIVE PLAN 9210939 
BLOCK 46 
LOT15'A 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

and 

PLAN "A1" 
BLOCK 34 
LOTS 21 TO 26 INCLUSVE 
EXCEPTING THEREOUT: (AS TO SURFACE ONLY) 
THE ROAD WIDENNG AND CORNER CUTS ON PLAN 8111565 

Part lI: Permitted Encumbrances 

General 

1. Agreements registered as of the Execution Date with any municipal, provincial or federal 

governments or authorities and any public utilities or private suppliers of services, 
including, without limitation, subdivision agreements, development agreements, site 
control agreements, engineering, grading or landscaping agreements and similar 
agreements provided that same are in good standing and have been complied with in all 

material respected. 

2. the rights reserved to or vested in any municipality, governmental or other public authority 

by statutory provisions, including without limitation, the right to acquire portions of the 
lands for road widening or interchange construction, and the right to complete or remedy 
improvements, landscaping or deficiencies in any pedestrian walkways or traffic control or 
monitoring. 

3. reservations, limitations, appropriations, provisos and conditions in the original grants 

fromthe crown, native land claims and conditions to title contained in Section 61(a), (c), 
(e) and (f) of the Land Titles Act (Alberta) and reservations or exceptions of mines and 
minerals; 

4, any inchoate lien for rates, taxes or assessments, local improvement rates, govemmental 

charges or levies, or public utility charges, provided that such liens are related to 
obligations not yet due or delinquent. 
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SCHEDULE A 

LANDS AND PERMITTED ENCUMBRANCES 

Part I: Description of Lands 

Civic Address: 801 7 Avenue SW, Calgary, Alberta and the North Annex 
  
 
Legal Description: DESCRIPTIVE PLAN 9210939 

BLOCK 46 
LOT 15 'A' 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
 
and 
 
PLAN "A1" 
BLOCK 34 
LOTS 21 TO 26 INCLUSIVE 
EXCEPTING THEREOUT: (AS TO SURFACE ONLY) 
THE ROAD WIDENING AND CORNER CUTS ON PLAN 8111565 

  
 

Part II: Permitted Encumbrances  

General 

1. Agreements registered as of the Execution Date with any municipal, provincial or federal 
governments or authorities and any public utilities or private suppliers of services, 
including, without limitation, subdivision agreements, development agreements, site 
control agreements, engineering, grading or landscaping agreements and similar 
agreements provided that same are in good standing and have been complied with in all 
material respected. 

2. the rights reserved to or vested in any municipality, governmental or other public authority 
by statutory provisions, including without limitation, the right to acquire portions of the 
lands for road widening or interchange construction, and the right to complete or remedy 
improvements, landscaping or deficiencies in any pedestrian walkways or traffic control or 
monitoring. 

3. reservations, limitations, appropriations, provisos and conditions in the original grants 
from the crown, native land claims and conditions to title contained in Section 61(a), (c), 
(e) and (f) of the Land Titles Act (Alberta) and reservations or exceptions of mines and 
minerals; 

4. any inchoate lien for rates, taxes or assessments, local improvement rates, governmental 
charges or levies, or public utility charges, provided that such liens are related to 
obligations not yet due or delinquent.   



5. Any encumbrances, liens or charges arising through the Purchaser and those for whom it 

is responsible at law. (Alberta). 

Specific 

1. Instrument number 811 033 087 being a caveat registered on February 23, 1981 

2. Instrument number 821 064 078 being a caveat registered on April 15, 1982 

3. Instrument number 871 173 898 being a caveat registered on September 23, 1987 

4. Instrument number 871 173 899 being a caveat registered on September 23, 1987 

5. Instrument number 991 168 283 being a caveat registered on June 16, 1999 

6. Instrument number 991 174 463 being a caveat registered on June 23, 1999 

7. Instrument number 001 099 615 being a caveat registered on April 14, 2000 

8. Instrument number 001 099 616 being a caveat registered on April 14, 2000 

9. Instrument number 001 213 256 being a caveat registered on August 1, 2000 

10. Instrument number 001 213 265 being a caveat registered on August 1, 2000 

11. Instrument number 011 314 448 being a caveat registered on October 24, 2001 

12. Instrument number 121 186 188 being a caveat registered on July 24, 2012 

13. Instrument number 151 142 227 being a caveat registered on June 9, 2015 

Provided, in each case, that same are in good standing and have been complied with in all 
material respects. 
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11. Instrument number 011 314 448 being a caveat registered on October 24, 2001  

12. Instrument number 121 186 188 being a caveat registered on July 24, 2012 

13. Instrument number 151 142 227 being a caveat registered on June 9, 2015 

Provided, in each case, that same are in good standing and have been complied with in all 
material respects. 

 



SCHEDULE B 

LEASES 

1. Service Agreement dated October 15, 2019 between the Vendor and Imperial Parking 
Canada Corporation in respect of parking facility; 

2. Lease Agreement dated e between the Vendor and 2025045 Alberta Ltd. in respect of 
Omnigiri Japan food court restaurant; 

3. Lease Agreement dated e between the Vendor and 2029084 Alberta Ltd. in respect of 
Peppino Gourmet Foods food court restaurant; 

4. Lease Agreement dated e between the Vendor and Pizza On The Fly Inc. in respect of 
Pizza On The Fly food court restaurant; and 

5. Lease Agreement dated e between the Vendor and Quesada Restaurant Leasing Corp. 
in respect of Quesada Burritos and Tacos food court restaurant. 
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AAPPPEP NE DNDIXIX "  A“I"”



AMENDING AGREEMENT 

THIS AMENDING AGREEMENT made effective the 7" day of February, 2022 

BETWEEN: 

801 SEVENTH INC. 
(the “Vendor”) 

AND: 

OPTRUST OFFICE INC., QUANTICO CAPITAL CORP., WESTHILLS 
DEVELOPMENT CORPORATION, CENTURION HOLDINGS LTD., CANADIAN 

INCOME FUND GROUP INC. AND TOKAY CAPITAL CORP. 
(collectively, the “Beneficial Owners”) 

AND: 

CBJ DEVELOPMENTS INC. 
(the “Purchaser”) 

WHEREAS: 

A. By an Agreement of Purchase and Sale dated the 5" day of January, 2022 (the 
‘“Agreement”), the Vendor and Beneficial Owners agreed to sell, and the Purchaser 
agreed to purchase, the Property (as set forth and defined in the Agreement); 

B. The Vendor, the Beneficial Owners and the Purchaser have agreed to amend the 
Agreement as set out herein. 

THEREFORE, this Agreement witnesses that in consideration of the agreements, 
promises, covenants and assurances as herein provided for by each of the parties to and in favour 
of each other, the sufficiency of which is hereby acknowledged, it is expressly agreed as follows: 

: Unless otherwise defined in this Amending Agreement, all phrases or terms herein 
requiring definition or meaning shall have the definitions ascribed thereto in the Agreement. 

2. The Agreement is hereby amended by deleting Section 1.1(g) in its entirety and replacing 
it with the following: 

"Closing Date” means March 31, 2022, or such other date as the parties may agree to;" 

3. The Agreement is hereby amended by deleting Section 1.1(j) in its entirety and replacing 
it with the following: 

"Condition Date” means March 15, 2022;" 

4. The Agreement is hereby amended by deleting Section 1.1(k) in its entirety and replacing 
it with the following: 

“Deposit” means, collectively, the Initial Deposit, Amendment Deposit #1 and 
Amendment Deposit #2;" 
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5 The Agreement is hereby amended by deleting Section 2.4 in its entirety and replacing it 
with the following: 

"2.4 Payment of Purchase Price. The Purchaser shall pay the Purchase Price as 
follows: 

(a) by payment of TWO MILLION DOLLARS ($2,000,000) (the “Initial 
Deposit’) by the Purchaser to the Purchaser's Solicitors within one (1) 
Business Day of the Execution Date, to be held in trust until paid or 
released as provided herein; 

(b) by payment of FIVE HUNDRED THOUSAND DOLLARS ($500,000) (the 
‘Amendment Deposit #1”) by the Purchaser to the Purchaser's Solicitors 
on February 7, 2022, to be held in trust until paid or released as provided 
herein; 

(c) by payment of FIVE HUNDRED THOUSAND DOLLARS ($500,000) (the 
‘Amendment Deposit #2") by the Purchaser to the Purchaser's Solicitors 
on or before February 28, 2022, to be held in trust until paid or released as 
provided herein; and 

(d) the balance of the Purchase Price, subject to the adjustments provided for 
herein, shall be paid on Closing as provided herein." 

6. The Agreement is hereby amended by deleting Section 2.5 in its entirety and replacing it 
with the following: 

"2.5 Deposit. The Deposit shall be held by the Purchaser's Solicitors in an interest 
bearing trust account, pursuant to the terms of this Agreement. Interest earned on the 
Deposit shall be for the credit of the Purchaser, unless otherwise stated herein, and the 
Deposit and any interest accrued thereon shall be dealt with as follows: 

(a) the amount of ONE MILLION DOLLARS ($1,000,000) out of the Deposit 
shall be unconditionally released to the Vendor and the Beneficial Owners 
on February 7, 2022; or 

(b) if the Purchaser's Condition is not satisfied or waived as provided in this 
Agreement by the Condition Date, the Deposit (less the amount released 
pursuant to Section 2.5(a)), together with the accrued interest thereon, 
shall be paid to the Purchaser forthwith; or 

(c) on the Closing Date, the Deposit, together with accrued interest, shall be 
credited on account of the Purchase Price; or 

(d) if, after the waiver or satisfaction of the Purchaser's Condition, the 
purchase and sale of the Property in accordance herewith is not completed 
due to the default by the Purchaser in the performance of any of its 
obligations under this Agreement, the balance of the Deposit together with 
the accrued interest thereon, shall be forfeited to the Vendor as liquidated 
damages as a genuine pre-estimate of its damages in full and final 
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settlement of any claim which the Vendor may have against the Purchaser 
and shall be paid to the Vendor forthwith upon demand by the Vendor; or 

(e) if, after the waiver or satisfaction of the Purchaser's Condition, the 
purchase and sale of the Property in accordance herewith is not completed 
other than due to the default by the Purchaser in the performance of any of 
its obligations under this Agreement, then the Deposit (less the amount 
released pursuant to Section 2.5(a)) together with accrued interest thereon 
shall be paid to the Purchaser forthwith upon demand by the Purchaser, 
without prejudice to any other rights and remedies which the Purchaser 
may have at law or in equity." 

7. The Agreement is hereby amended by deleting Section 3.2 in its entirety and replacing it 
with the following: 

"3.2 Removal of Purchaser’s Condition. The Purchaser's Condition is for the sole 
and exclusive benefit of the Purchaser and may be unilaterally waived in writing in whole 
or in part by the Purchaser at any time on or before 5:00 p.m. (MDT) on the Condition 
Date. In the event that any of the Purchaser's Condition is not satisfied or waived by the 
Purchaser within the time provided in Section 3.1(a), the Deposit (less the amount 
released pursuant to Section 2.5(a)) and all accrued interest thereon shall be returned to 
the Purchaser, this Agreement shall be terminated and each of the parties hereto shall 
have no further obligations to, nor rights against, the other in respect of this Agreement, 
except for the obligations of the Purchaser under section 5.2 hereof." 

8. The Agreement is hereby amended by deleting Section 13.2(a) in its entirety and replacing 
it with the following: 

"(a) not to complete the purchase contemplated herein in which case the Deposit (less 
the amount released pursuant to Section 2.5(a)), together with all accrued interest 
thereon, shall be returned to the Purchaser, this Agreement shall be terminated 
and each of the parties hereto shall have no further obligations to, nor rights 
against, the other in respect of this Agreement, except for obligations of the 
Purchaser under section 4.2 hereof; or" 

9. The Agreement, and all covenants, provisions, powers and matters and things contained 
therein shall be, and are hereby, incorporated herein and shall continue in full force and effect 
except as amended by this Amending Agreement and the Agreement shall be read and construed 
as though the above provisions had been inserted therein. 

10. Save as expressly herein provided, the provisions of the Agreement shall remain in full 
force and effect. 

11. Time is, and shall remain, of the essence of this Amending Agreement and the Agreement 
as hereby amended. 

12. This Amending Agreement shall enure to the benefit of and be binding upon the parties 
hereto and their respective successors and assigns. 

13. This Amending Agreement shall be exclusively governed by and construed in accordance 
with the laws of the Province of Alberta and the laws of Canada applicable therein. 
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14. This Amending Agreement may be executed and delivered in counterparts with the same 
effect as if all parties had executed and delivered the same copy, and when each party has 
executed and delivered a counterpart, all counterparts together shall constitute one Amending 
Agreement. 

<SIGNATURE PAGES FOLLOW> 
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IN WITNESS WHEREOF the Vendor and the Beneficial Owners have executed this 
Amending Agreement effective as of the year and date first written above. 

801 SEVENTH INC. 

Per: 

Per: 

OPTRUST OFFICE INC. 

Per: 

Per: 

QUANTICO CAPITAL CORP. 

Per: 

Per: 

WESTHILLS DEVELOPMENT CORPORATION 

Per: 

  

Per: 

  

CENTURION HOLDINGS LTD. 

Per: 
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CANADIAN INCOME FUND GROUP INC. 

Per: 

Per: 

TOKAY CAPITAL CORP. 

Per: 

Per: 

IN WITNESS WHEREOF the Purchaser has executed this Amending Agreement effective 
as of the year and date first written above. 

CBJ DEVELOPMENTS INC. 

Per: 
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SECOND AMENDING AGREEMENT 

THIS SECOND AMENDING AGREEMENT made effective the 23" day of March, 2022 (the 
"Amending Agreement") 

BETWEEN: 
801 SEVENTH INC. 

(the “Vendor”) 

AND: 

OPTRUST OFFICE INC., QUANTICO CAPITAL CORP., WESTHILLS 
DEVELOPMENT CORPORATION, CENTURION HOLDINGS LTD., CANADIAN 

INCOME FUND GROUP INC. AND TOKAY CAPITAL CORP. 
(collectively, the “Beneficial Owners”) 

AND: 

CBJ DEVELOPMENTS INC. 
(the “Purchaser”) 

WHEREAS: 

A. By an Agreement of Purchase and Sale dated the 5" day of January, 2022, as amended 

by an amending agreement made effective February 7, 2022 (as so amended, the 
“Agreement”), the Vendor and Beneficial Owners agreed to sell, and the Purchaser 
agreed to purchase, the Property (as set forth and defined in the Agreement); 

B. The Vendor, the Beneficial Owners and the Purchaser have agreed to amend the 

Agreement as set out herein. 

THEREFORE, this Agreement witnesses that in consideration of the agreements, 
promises, covenants and assurances as herein provided for by each of the parties to and in favour 
of each other, the sufficiency of which is hereby acknowledged, it is expressly agreed as follows: 

1. Unless otherwise defined in this Amending Agreement, all phrases or terms herein 
requiring definition or meaning shall have the definitions ascribed thereto in the Agreement. 

2. The Agreement is hereby amended by adding the following definition to Section 1.1 in 
alphabetical order: 

""Ayrshire Litigation" means the litigation between the Vendor and Ayrshire Real 
Property Corp. pursuant to Alberta Court of Queen's Bench Action No. 2201-01470;" 

3. The Agreement is hereby amended by deleting Section 1.1(g) in its entirety and replacing 
it with the following: 

"“Closing Date” means, subject to Section 3.3, April 15, 2022, or such other date as the 

parties may agree to;" 
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SECOND AMENDING AGREEMENT 
 
THIS SECOND AMENDING AGREEMENT made effective the 23nd day of March, 2022 (the 
"Amending Agreement") 
 
BETWEEN: 

801 SEVENTH INC. 
(the “Vendor”) 

 
AND: 

 
OPTRUST OFFICE INC., QUANTICO CAPITAL CORP., WESTHILLS 

DEVELOPMENT CORPORATION, CENTURION HOLDINGS LTD., CANADIAN 
INCOME FUND GROUP INC. AND TOKAY CAPITAL CORP. 

(collectively, the “Beneficial Owners”) 
 

AND: 
 

CBJ DEVELOPMENTS INC. 
(the “Purchaser”) 

 
WHEREAS: 
 
A. By an Agreement of Purchase and Sale dated the 5th day of January, 2022, as amended 

by an amending agreement made effective February 7, 2022 (as so amended, the 
“Agreement”), the Vendor and Beneficial Owners agreed to sell, and the Purchaser 
agreed to purchase, the Property (as set forth and defined in the Agreement);  

 
B. The Vendor, the Beneficial Owners and the Purchaser have agreed to amend the 

Agreement as set out herein.  
 
 THEREFORE, this Agreement witnesses that in consideration of the agreements, 
promises, covenants and assurances as herein provided for by each of the parties to and in favour 
of each other, the sufficiency of which is hereby acknowledged, it is expressly agreed as follows: 
 
1. Unless otherwise defined in this Amending Agreement, all phrases or terms herein 
requiring definition or meaning shall have the definitions ascribed thereto in the Agreement.  
 
2. The Agreement is hereby amended by adding the following definition to Section 1.1 in 
alphabetical order: 
  

""Ayrshire Litigation" means the litigation between the Vendor and Ayrshire Real 
Property Corp. pursuant to Alberta Court of Queen's Bench Action No. 2201-01470;" 

 
3.  The Agreement is hereby amended by deleting Section 1.1(g) in its entirety and replacing 
it with the following: 
 
 "“Closing Date” means, subject to Section 3.3, April 15, 2022, or such other date as the 

parties may agree to;" 



4. The Agreement is hereby amended by deleting Section 1.1(j) in its entirety and replacing 
it with the following: 

"Condition Date” means March 31, 2022;" 

5. The Agreement is hereby amended by deleting Section 2.5 in its entirety and replacing it 
with the following: 

"2.5 Deposit. The Deposit shall be held by the Purchaser's Solicitors in an interest 
bearing trust account, pursuant to the terms of this Agreement. Interest earned on the 

Deposit shall be for the credit of the Purchaser, unless otherwise stated herein, and the 

Deposit and any interest accrued thereon shall be dealt with as follows: 

(a) the amount of ONE MILLION DOLLARS ($1,000,000) out of the Deposit 
shall be unconditionally released to the Vendor and the Beneficial Owners 
on February 7, 2022; 

the amount of FIVE HUNDRED THOUSAND DOLLARS ($500,000) out of 
the Deposit shall be unconditionally released to the Vendor and the 
Beneficial Owners on March 22, 2022; 

prior to the Condition Date, the Purchaser's Solicitors may, upon written 

notice to the Vendor together with documentation substantiating the same, 
release an amount of up to ONE MILLION DOLLARS ($1,000,000) out of 
the Deposit directly to its lending sources for the purpose of paying required 

commitment fees. The Purchaser's Solicitors shall promptly provide the 
Vendor with wire confirmations evidencing any such release; 

if the Purchaser's Condition is not satisfied or waived as provided in this 
Agreement by the Condition Date, the Deposit (less the amount released 
pursuant to Sections 2.5(a), (b) and (c)), together with the accrued interest 
thereon, shall be paid to the Purchaser forthwith; or 

on the Closing Date, the Deposit (less the amount released pursuant to 
Section 2.5(c)), together with accrued interest, shall be credited on account 
of the Purchase Price; or 

if, after the waiver or satisfaction of the Purchaser's Condition, the 

purchase and sale of the Property in accordance herewith is not completed 
due to the default by the Purchaser in the performance of any of its 
obligations under this Agreement, the balance of the Deposit together with 

the accrued interest thereon, shall be forfeited to the Vendor as liquidated 

damages as a genuine pre-estimate of its damages in full and final 
settlement of any claim which the Vendor may have against the Purchaser 

and shall be paid to the Vendor forthwith upon demand by the Vendor; or 

if, after the waiver or satisfaction of the Purchaser's Condition, the 
purchase and sale of the Property in accordance herewith is not completed 

other than due to the default by the Purchaser in the performance of any of 
its obligations under this Agreement, then the Deposit (less the amount 

released pursuant to Sections 2.5(a), (b) and (c)) together with accrued 
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4.  The Agreement is hereby amended by deleting Section 1.1(j) in its entirety and replacing 
it with the following: 
 
 ""Condition Date” means March 31, 2022;" 

5. The Agreement is hereby amended by deleting Section 2.5 in its entirety and replacing it 
with the following: 
 

"2.5  Deposit. The Deposit shall be held by the Purchaser’s Solicitors in an interest 
bearing trust account, pursuant to the terms of this Agreement. Interest earned on the 
Deposit shall be for the credit of the Purchaser, unless otherwise stated herein, and the 
Deposit and any interest accrued thereon shall be dealt with as follows: 

(a) the amount of ONE MILLION DOLLARS ($1,000,000) out of the Deposit 
shall be unconditionally released to the Vendor and the Beneficial Owners 
on February 7, 2022;  

(b) the amount of FIVE HUNDRED THOUSAND DOLLARS ($500,000) out of 
the Deposit shall be unconditionally released to the Vendor and the 
Beneficial Owners on March 22, 2022;  

(c) prior to the Condition Date, the Purchaser's Solicitors may, upon written 
notice to the Vendor together with documentation substantiating the same, 
release an amount of up to ONE MILLION DOLLARS ($1,000,000) out of 
the Deposit directly to its lending sources for the purpose of paying required 
commitment fees. The Purchaser's Solicitors shall promptly provide the 
Vendor with wire confirmations evidencing any such release;  

  
(d) if the Purchaser’s Condition is not satisfied or waived as provided in this 

Agreement by the Condition Date, the Deposit (less the amount released 
pursuant to Sections 2.5(a), (b) and (c)), together with the accrued interest 
thereon, shall be paid to the Purchaser forthwith; or 

(e) on the Closing Date, the Deposit (less the amount released pursuant to 
Section 2.5(c)), together with accrued interest, shall be credited on account 
of the Purchase Price; or 

(f) if, after the waiver or satisfaction of the Purchaser’s Condition, the 
purchase and sale of the Property in accordance herewith is not completed 
due to the default by the Purchaser in the performance of any of its 
obligations under this Agreement, the balance of the Deposit together with 
the accrued interest thereon, shall be forfeited to the Vendor as liquidated 
damages as a genuine pre-estimate of its damages in full and final 
settlement of any claim which the Vendor may have against the Purchaser 
and shall be paid to the Vendor forthwith upon demand by the Vendor; or 

(g) if, after the waiver or satisfaction of the Purchaser’s Condition, the 
purchase and sale of the Property in accordance herewith is not completed 
other than due to the default by the Purchaser in the performance of any of 
its obligations under this Agreement, then the Deposit (less the amount 
released pursuant to Sections 2.5(a), (b) and (c)) together with accrued 



interest thereon shall be paid to the Purchaser forthwith upon demand by 
the Purchaser, without prejudice to any other rights and remedies which 
the Purchaser may have at law or in equity." 

6. The Agreement is hereby amended by adding the following section immediately after 
Section 3.2: 

"3.3 Per Diem. If the Closing does not occur on or prior to the Closing Date, the 
Purchaser may extend the Closing Date, upon providing written notice to the Vendor, until 
April 30, 2022; provided, however, that the Purchaser shall pay to the Vendor and the 

Beneficial Owners the amount of $15,000 per day from April 15, 2022 until the Closing 
has occurred, which payments shall be payable in arrears upon Closing. Such payments 
shall not be credited to the Purchase Price." 

7. The Agreement is hereby amended by deleting Section 9.2() in its entirety and replacing 
it with the following: 

"(1) an indemnity from the Vendor and the Beneficial Owners against any and all 
Claims made against the Purchaser or its lenders in the future (i) by any party to 
the CNOOC Litigation or Ayrshire Litigation with respect to the subject thereof, 
including against any costs and expenses incurred to defend against same should 
the Purchaser or its lender be made party thereto; and (ii) under the CNOOC 
Lease, provided that such indemnity shall extend for a period of 36 months after 
Closing and thereafter will no longer be in effect and the aggregate liability of the 
Vendor and the Beneficial Owners on a combined basis under such indemnity shall 
not exceed $3,000,000;" 

8. The Agreement is hereby amended by deleting Section 13.2(a) in its entirety and replacing 
it with the following: 

"(@) not to complete the purchase contemplated herein in which case the Deposit (less 
the amount released pursuant to Sections 2.5(a), (b) and (c)), together with all 
accrued interest thereon, shall be returned to the Purchaser, this Agreement shall 

be terminated and each of the parties hereto shall have no further obligations to, 
nor rights against, the other in respect of this Agreement, except for obligations of 
the Purchaser under section 4.2 hereof; or" 

9. The Agreement, and all covenants, provisions, powers and matters and things contained 

therein shall be, and are hereby, incorporated herein and shall continue in full force and effect 
except as amended by this Amending Agreement and the Agreement shall be read and construed 

as though the above provisions had been inserted therein. 

10. Save as expressly herein provided, the provisions of the Agreement shall remain in full 

force and effect. 

11. Time is, and shall remain, of the essence of this Amending Agreement and the Agreement 

as hereby amended. 

12. This Amending Agreement shall enure to the benefit of and be binding upon the parties 
hereto and their respective successors and assigns. 
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interest thereon shall be paid to the Purchaser forthwith upon demand by 
the Purchaser, without prejudice to any other rights and remedies which 
the Purchaser may have at law or in equity." 

 
6. The Agreement is hereby amended by adding the following section immediately after 
Section 3.2: 

 "3.3 Per Diem. If the Closing does not occur on or prior to the Closing Date, the 
Purchaser may extend the Closing Date, upon providing written notice to the Vendor, until 
April 30, 2022; provided, however, that the Purchaser shall pay to the Vendor and the 
Beneficial Owners the amount of $15,000 per day from April 15, 2022 until the Closing 
has occurred, which payments shall be payable in arrears upon Closing. Such payments 
shall not be credited to the Purchase Price."  

7. The Agreement is hereby amended by deleting Section 9.2(l) in its entirety and replacing 
it with the following: 

"(l) an indemnity from the Vendor and the Beneficial Owners against any and all 
Claims made against the Purchaser or its lenders in the future (i) by any party to 
the CNOOC Litigation or Ayrshire Litigation with respect to the subject thereof, 
including against any costs and expenses incurred to defend against same should 
the Purchaser or its lender be made party thereto; and (ii) under the CNOOC 
Lease, provided that such indemnity shall extend for a period of 36 months after 
Closing and thereafter will no longer be in effect and the aggregate liability of the 
Vendor and the Beneficial Owners on a combined basis under such indemnity shall 
not exceed $3,000,000;" 

8. The Agreement is hereby amended by deleting Section 13.2(a) in its entirety and replacing 
it with the following: 

"(a) not to complete the purchase contemplated herein in which case the Deposit (less 
the amount released pursuant to Sections 2.5(a), (b) and (c)), together with all 
accrued interest thereon, shall be returned to the Purchaser, this Agreement shall 
be terminated and each of the parties hereto shall have no further obligations to, 
nor rights against, the other in respect of this Agreement, except for obligations of 
the Purchaser under section 4.2 hereof; or" 

9. The Agreement, and all covenants, provisions, powers and matters and things contained 
therein shall be, and are hereby, incorporated herein and shall continue in full force and effect 
except as amended by this Amending Agreement and the Agreement shall be read and construed 
as though the above provisions had been inserted therein. 

10. Save as expressly herein provided, the provisions of the Agreement shall remain in full 
force and effect. 

11. Time is, and shall remain, of the essence of this Amending Agreement and the Agreement 
as hereby amended. 

12. This Amending Agreement shall enure to the benefit of and be binding upon the parties 
hereto and their respective successors and assigns. 



13. This Amending Agreement shall be exclusively governed by and construed in accordance 
with the laws of the Province of Alberta and the laws of Canada applicable therein. 

14. This Amending Agreement may be executed and delivered in counterparts with the same 
effect as if all parties had executed and delivered the same copy, and when each party has 
executed and delivered a counterpart, all counterparts together shall constitute one Amending 

Agreement. 

<SIGNATURE PAGES FOLLOW> 
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13. This Amending Agreement shall be exclusively governed by and construed in accordance 
with the laws of the Province of Alberta and the laws of Canada applicable therein. 

14. This Amending Agreement may be executed and delivered in counterparts with the same 
effect as if all parties had executed and delivered the same copy, and when each party has 
executed and delivered a counterpart, all counterparts together shall constitute one Amending 
Agreement. 

 

<SIGNATURE PAGES FOLLOW>



IN WITNESS WHEREOF the Vendor and the Beneficial Owners have executed this Amending Agreement effective as of the year and date first written above. 

801 SEVENTH INC. 

ai 2 
Per: Za] 

/ 

Per: 

OPTRUST OFFICE INC. 

    

Per: 

  

QUANTICO CAPITAL CORP. 

Per: 

  

WESTHILLS DEVELOPMENT CORPORATION 

Per: Ak Ly 
\/ 

Per: 

  

CENTURION HOLDINGS LTD. 
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IN WITNESS WHEREOF the Vendor and the Beneficial Owners have executed this Amending Agreement effective as of the year and date first written above. 

801 SEVENTH INC. 

Per: _— 

QUANTICO CAPITAL CORP. 

  

Per: — " EE eng, 

Per: — ee 

WESTHILLS DEVELOPMENT CORPORATION 
7) - 

i 7 [, { 
Per: an 

Per: -— 

CENTURION HOLDINGS LTD. 
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IN WITNESS WHEREOF the Vendor and the Beneficial Owners have executed this 
Amending Agreement effective as of the year and date first written above. 

801 SEVENTH INC. 

Per: 

Per: 

OPTRUST OFFICE INC. 

Per: 

Per: 

QUANTICO CAPITAL CORP. 

Per: 

Per: 

WESTHILLS DEVELOPMENT CORPORATION 

Per: 

Per: 

CENTURION HOLDINGS LTD. 

4 A Per: = 5 / 

Per: 
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IN WITNESS WHEREOF the Vendor and the Beneficial Owners have executed this 
Amending Agreement effective as of the year and date first written above.  

801 SEVENTH INC. 

Per: _____________________ 

Per: ______________________ 

OPTRUST OFFICE INC. 

Per: _______________________ 

Per: _______________________ 

QUANTICO CAPITAL CORP. 

Per: _______________________ 

Per: ________________________ 

WESTHILLS DEVELOPMENT CORPORATION 

Per: ________________________ 

Per: _________________________ 

CENTURION HOLDINGS LTD. 

Per: ________________________ 

Per: _________________________ 



  

CANADIAN INCOME FUND GROUP INC. 

Per: —_—— 

  

Per: 

TOKAY CAPITAL CORP. 

Per: 

Per: 

IN WITNESS WHEREOF the Purchaser has executed this Amending Agreement effective 

as of the year and date first written above. 

CBJ DEVELOPMENTS INC. 

Per: 
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CANADIAN INCOME FUND GROUP INC. 

Per: 

Per: 

TOKAY CAPITAL CORP. : / 

Per: : A 

Per: 

IN WITNESS WHEREOF the Purchaser has executed this Amending Agreement effective 
as of the year and date first written above. 

WSLEGAT\086461100001\30010782v5 

CBJ DEVELOPMENTS INC. 

Per:



CANADIAN INCOME FUND GROUP INC. 

Per: 

Per: 

  

TOKAY CAPITAL CORP. 

Per: 

Per: 

IN WITNESS WHEREOF the Purchaser has executed this Amending Agreement effective 
as of the year and date first written above. 

CBJ DEVELOPMENTS INC. 
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AAPPPEP NE DNDIXIX "  A“J "”



1RQ�'LVFORVXUH�$JUHHPHQW�

&RQILGHQWLDO����������������������������������������������������������3DJH���������������������������'LVFORVHU�,QLWLDOV������������5HFLSLHQW�,QLWLDOV�
� � �

7KLV� 1RQ�'LVFORVXUH� $JUHHPHQW� �WKH� ³$JUHHPHQW´�� LV� HQWHUHG� LQWR� DQG� HIIHFWLYH� DV� RI� BBBBBBBBBBBBBBBBBBBBBBB��

��BBBBB�E\�DQG�EHWZHHQ�&%-�'HYHORSPHQWV�,QF���³&%-´�RU�WKH�³'LVFORVHU´���DQ�2QWDULR�&RUSRUDWLRQ�KDYLQJ�DQ�DGGUHVV�DW�

����.LQJ�6WUHHW��6XLWH������7RURQWR�21�0�+��-���DQG��

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB�WKH�³5HFLSLHQW´���

D�EXVLQHVV�RU�LQGLYLGXDO�V��KDYLQJ�DQ�DGGUHVV�DW��

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB��

�

� :+(5($6��WKH�SDUWLHV�ZLVK�WR�HYDOXDWH�D�SRVVLEOH�EXVLQHVV�RU�ILQDQFLDO�RSSRUWXQLW\�UHODWLQJ�WR�72:(5�����D�
&%-�UHDO�HVWDWH�FRQFHSW��GHYHORSPHQW��DFTXLVLWLRQ�RU�FRQVWUXFWLRQ�RSSRUWXQLW\�ZKLFK�PD\�H[WHQG�WR�RWKHU�RSSRUWXQLWLHV�DV�

PD\�EH�PXWXDOO\�DJUHH�WR�LQ�ZULWLQJ�E\�WKH�SDUWLHV��KHUHLQDIWHU�WKH�³3URMHFW�V�´���

�
� :+(5($6�&%-�ZLVKHV�WR�SULYDWHO\�GLVFXVV��FRPPXQLFDWH�DQG�SURYLGH�FHUWDLQ�&RQILGHQWLDO�,QIRUPDWLRQ�WR�WKH�

5HFLSLHQW��³WKH�'LVFORVXUH´��IRU�WKH�SXUSRVH�RI�HYDOXDWLQJ�D�SRWHQWLDO�EXVLQHVV�DQG�RU�ILQDQFLDO�WUDQVDFWLRQ�UHODWLQJ�WR�WKH�
3URMHFW�V���WKH�³3URSRVHG�7UDQVDFWLRQ´���

�

� 12:��7+(5()25(�� LQ�FRQVLGHUDWLRQ�RI� WKH� UHSUHVHQWDWLRQV��ZDUUDQWLHV�DQG�FRYHQDQWV�FRQWDLQHG�KHUHLQ�� DQG�
RWKHU�JRRG�DQG�YDOXDEOH�FRQVLGHUDWLRQ��WKH�UHFHLSW�DQG�VXIILFLHQF\�RI�ZKLFK�LV�KHUHE\�DFNQRZOHGJHG��WKH�SDUWLHV�KHUHWR�

DJUHH�DV�IROORZV��

�
��� ,Q� FRQQHFWLRQ�ZLWK� WKH� 3URMHFW�V�� DQG� WKH� 3URSRVHG� 7UDQVDFWLRQ�� FRQILGHQWLDO� DQG�RU� SURSULHWDU\� LQIRUPDWLRQ�

�KHUHLQDIWHU�³&RQILGHQWLDO�,QIRUPDWLRQ´��LV�LQWHQGHG�WR�EH�GLVFORVHG�E\�&%-�WR�WKH�5HFLSLHQW��7KH�5HFLSLHQW�VKDOO�
KDYH� D� GXW\� WR� SURWHFW� &RQILGHQWLDO� ,QIRUPDWLRQ� ZKLFK� LV�� �D�� GLVFORVHG� E\� &%-� LQ� ZULWLQJ� DQG� PDUNHG� DV�
FRQILGHQWLDO��RU�ZLWK�RWKHU�VLPLODU�GHVLJQDWLRQ��DW�WKH�WLPH�RI�GLVFORVXUH��DQG��E��GLVFORVHG�E\�&%-�LQ�DQ\�RWKHU�
PDQQHU�ZKHWKHU�GLVFORVHG�RUDOO\��HOHFWURQLFDOO\�RU�E\�DQ\�RWKHU�PHDQV�DQG�LGHQWLILHG�DV�FRQILGHQWLDO�DW�WKH�WLPH�RI�
GLVFORVXUH�ZKLFK�PD\�EH�FRQILUPHG�DV�FRQILGHQWLDO�LQ�D�ZULWWHQ�IROORZ�XS�WR�5HFLSLHQW�ZLWKLQ�WHQ������GD\V�RI�WKH�

GLVFORVXUH��

��� &RQILGHQWLDO�,QIRUPDWLRQ�WR�EH�GLVFORVHG�E\�&%-�XQGHU�WKLV�$JUHHPHQW�FDQ�JHQHUDOO\�EH�GHVFULEHG�DV��EXW�LV�QRW�
QHFHVVDULO\� OLPLWHG� WR� WKH�3URMHFW�V�� H[LVWHQFH�� FRQFHSW�� GHVLJQ�� VWUXFWXUH�� IRUPDW�� WHFKQLFDO� GHWDLOV�� SURFHVVHV��

FRQVWUXFWLRQ�RU�SURGXFWLRQ�PHWKRGRORJ\��EXVLQHVV��ILQDQFLDO�RU�PDUNHWLQJ�SODQV��FXVWRPHU��FOLHQW�DQG�WKLUG�SDUW\�
FRQWDFW�LQIRUPDWLRQ��DIILOLDWH�RU�SDUWQHU�LQIRUPDWLRQ�DQG�RWKHU�LQIRUPDWLRQ�UHODWLQJ�WR�WKH�3URMHFW�V��ZKLFK�PD\�

H[WHQG�WR�RWKHU�DIIDLUV�RI�&%-�ZKLFK�VKDOO�EH�LGHQWLILHG�DV�EHLQJ�FRQILGHQWLDO�DW�WLPH�RI�'LVFORVXUH��

��� 5HFLSLHQW� VKDOO� OLPLW� GLVFORVXUH� RI� &RQILGHQWLDO� ,QIRUPDWLRQ� WR� KLPVHOI� RU� KHUVHOI�� WKHPVHOYHV�� RU� ZLWKLQ� DQ�
RUJDQL]DWLRQ�RU�EXVLQHVV�WR�LWV�GLUHFWRUV��RIILFHUV��SDUWQHUV��VKDUHKROGHUV��PHPEHUV��HPSOR\HHV��DIILOLDWHV��DJHQWV��
FRQVXOWDQWV� RU� RWKHU� SHUVRQV� KDYLQJ� D� VSHFLILF� QHHG� WR� NQRZ�ZKLFK� XQOHVV� RWKHUZLVH� LGHQWLILHG� LQ�ZULWLQJ� E\�
5HFLSLHQW�WR�&%-�VKDOO�EH�OLPLWHG�WR�UHWDLQHG�OHJDO�FRXQVHO�DQG�ILQDQFLDO�DGYLVRUV��KHUHLQDIWHU�³5HSUHVHQWDWLYHV´���

5HFLSLHQW�VKDOO�QRW�GLVFORVH�&RQILGHQWLDO�,QIRUPDWLRQ�WR�DQ\�RWKHU�WKLUG�SDUW\�ZKHWKHU�DQ�LQGLYLGXDO��FRUSRUDWLRQ��
RU�RWKHU�HQWLW\��³7KLUG�3DUW\�RU�7KLUG�3DUWLHV´��ZLWKRXW�ILUVW�UHFHLYLQJ�WKH�SULRU�ZULWWHQ�FRQVHQW�RI�&%-��5HFLSLHQW�

DJUHHV�WR�JXDUG�WKH�&RQILGHQWLDO�,QIRUPDWLRQ�LQ�D�PDQQHU�FRQVLVWHQW�ZLWK�WKH�SURWHFWLRQ�RI�WKHLU�RZQ�PRVW�YDOXDEOH�
LQIRUPDWLRQ�DQG�VKDOO�WDNH�DIILUPDWLYH�PHDVXUHV�WR�HQVXUH�FRPSOLDQFH�ZLWK�WKH�FRQILGHQWLDOLW\�REOLJDWLRQV�LQ�WKLV�
$JUHHPHQW�E\�LWV�5HSUHVHQWDWLYHV��

��� &RQILGHQWLDO�,QIRUPDWLRQ�VKDOO�QRW�LQFOXGH�LQIRUPDWLRQ�ZKLFK��L��ZDV�SXEOLFO\�NQRZQ�DQG�PDGH�JHQHUDOO\�DYDLODEOH�

LQ�WKH�SXEOLF�GRPDLQ�SULRU�WR�WKH�WLPH�RI�'LVFORVXUH���LL��EHFRPHV�SXEOLFO\�NQRZQ�DQG�PDGH�JHQHUDOO\�DYDLODEOH�
DIWHU�'LVFORVXUH�WKURXJK�QR�DFWLRQ�RI�WKH�5HFLSLHQW���LLL��EHFRPHV�DYDLODEOH�WR�D�UHFHLYLQJ�7KLUG�3DUW\�RQ�D�QRQ�

FRQILGHQWLDO� EDVLV� IURP� D� VRXUFH� RWKHU� WKDQ� WKH� 5HFLSLHQW�� SURYLGHG� WKDW� VXFK� VRXUFH� LV� QRW� ERXQG� E\� D�
FRQILGHQWLDOLW\�DJUHHPHQW�ZLWK�&%-�RU�LV�RWKHUZLVH�SURKLELWHG�IURP�WUDQVIHUULQJ�WKH�LQIRUPDWLRQ�E\�D�FRQWUDFWXDO��

OHJDO�RU�ILGXFLDU\�REOLJDWLRQ���LY��ZDV�DOUHDG\�LQ�WKH�SRVVHVVLRQ�RI�WKH�5HFLSLHQW�DW�WKH�WLPH�RI�'LVFORVXUH�DV�FDQ�
EH�HYLGHQFHG�E\�WKH�5HFLSLHQW
V�ILOHV�DQG�UHFRUGV�SULRU� WR�WKH� WLPH�RI�'LVFORVXUH�� �Y��LV� UHTXLUHG�E\�ODZ� WR�EH�
'LVFORVHG�E\�WKH�5HFLSLHQW��SURYLGHG�WKDW�WKH�5HFLSLHQW�JLYHV�&%-�SURPSW�ZULWWHQ�QRWLFH�RI�VXFK�UHTXLUHPHQW�SULRU�
WR�VXFK�'LVFORVXUH��DQG��YL��LV� LQGHSHQGHQWO\�GHYHORSHG�E\�WKH�5HFLSLHQW�ZLWKRXW�XVH�RI�RU�UHIHUHQFH� WR�&%-¶V�
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1RQ�'LVFORVXUH�$JUHHPHQW�

&RQILGHQWLDO����������������������������������������������������������3DJH�������������������������� 'LVFORVHU�,QLWLDOV������������5HFLSLHQW�,QLWLDOV�
� � �

&RQILGHQWLDO�,QIRUPDWLRQ�DV�FDQ�EH�FOHDUO\�HYLGHQFHG�E\�WKH�5HFLSLHQW
V�ILOHV�DQG�UHFRUGV��

��� 5HFLSLHQW� DFNQRZOHGJHV� WKDW� &%-� KDV� VXEVWDQWLDO� DQG� YDOXDEOH� ULJKWV� DQG� RWKHU� SURSULHWDU\� LQWHUHVWV� LQ� WKH�
&RQILGHQWLDO� ,QIRUPDWLRQ� DQG� DFNQRZOHGJHV� WKDW� DQ\� XQDXWKRUL]HG� 'LVFORVXUH� WR� DQ\� 7KLUG� 3DUWLHV� RI� WKH�
&RQILGHQWLDO�,QIRUPDWLRQ�ZLWKRXW�WKH�SULRU�ZULWWHQ�DSSURYDO�RI�&%-�VKDOO�FRQVWLWXWH�D�VHULRXV�DQG�PDWHULDO�EUHDFK�

RI�WKH�WHUPV�KHUHLQ��

��� 5HFLSLHQW�DJUHHV�WKH\�ZLOO�QRW�HQJDJH�LQ�DQ\�WUDQVDFWLRQ�RU�GLVFORVH�DQ\�&RQILGHQWLDO�,QIRUPDWLRQ�WKDW�ZLOO�GHSULYH�

RU�LQWHUIHUH�ZLWK�EXVLQHVV�RSSRUWXQLWLHV�GLVFORVHG�E\�&%-�SXUVXDQW�WR�WKLV�$JUHHPHQW��5HFLSLHQW�DJUHHV�WKH\�VKDOO�
QRW�FLUFXPYHQW�RU�DWWHPSW�WR�FLUFXPYHQW�&%-�IRU�WKH�SXUSRVH�RI�UHDOL]LQJ�D�JDLQ�RU�SURILW�IURP�WKH�&RQILGHQWLDO�

,QIRUPDWLRQ��

��� $�EUHDFK�RI�WKLV�$JUHHPHQW�VKDOO�UHQGHU�WKH�5HFLSLHQW�OLDEOH�WR�&%-�IRU�DQ\�DQG�DOO�GDPDJHV�DQG�LQMXULHV�LQFXUUHG�
E\�&%-�DV�D�UHVXOW�WKHUHRI��DQG�VKDOO�REOLJDWH�WKH�5HFLSLHQW�WR�DFFRXQW�WR�&%-�DQG�WXUQ�RYHU�WR�&%-�DQ\�DQG�DOO�

PRQLHV�� SURILWV�� DQG� RWKHU� GLUHFW� RU� LQGLUHFW� FRQVLGHUDWLRQ� RU� EHQHILWV� ZKLFK� WKH� 5HFLSLHQW� GHULYHV� IURP� DQ\�
XQDXWKRUL]HG�'LVFORVXUH��XVH�RU�H[SORLWDWLRQ�RI�WKH�&RQILGHQWLDO�,QIRUPDWLRQ��ZLWKRXW�SUHMXGLFH�WR�RWKHU�OHJDO�RU�

HTXLWDEOH�ULJKWV�RU�UHPHGLHV�WKDW�&%-�PD\�KDYH�DV�D�UHVXOW�RI�D�YLRODWLRQ�RI�WKH�WHUPV�KHUHRI��

��� 5HFLSLHQW�DFNQRZOHGJHV�DQG�DJUHHV�WKDW�X DXWKRUL]HG�'LVFORVXUH�RI�&%-¶V�&RQILGHQWLDO�,QIRUPDWLRQ�WR�DQ\�7KLUG�
3DUWLHV�PD\�FDXVH�LUUHSDUDEOH�KDUP�WR�&%-��ZKLFK�GDPDJHV�DQG�LQMXULHV�PD\�QRW�EH�PHDVXUDEOH�RU�VXVFHSWLEOH�WR�
FDOFXODWLRQ��5HFLSLHQW�DFNQRZOHGJHV�DQG�DJUHHV�WKDW�DQ\�EUHDFK�RU�WKUHDWHQHG�EUHDFK�RI�WKLV�$JUHHPHQW�ZKLFK�
LQFOXGHV�XQDXWKRUL]HG�'LVFORVXUH�RU�WKUHDWHQHG�'LVFORVXUH�E\�WKH�5HFLSLHQW�WR�7KLUG�3DUWLHV�RI�DQ\�&RQILGHQWLDO�

,QIRUPDWLRQ��VKDOO�HQWLWOH�WKH�&%-�WR�LPPHGLDWHO\�VHHN�DQG�REWDLQ��ZLWKRXW�ERQG��DQ�H[�SDUWH�UHVWUDLQLQJ�RUGHU��
SUHOLPLQDU\� LQMXQFWLRQ�DQG�SHUPDQHQW� LQMXQFWLRQ�SUHYHQWLQJ�XQDXWKRUL]HG�XVH�DQG�RU� IXUWKHU�'LVFORVXUH�RI� WKH�
&RQILGHQWLDO�,QIRUPDWLRQ��

��� ,Q�WKH�HYHQW�RI�DQ\�EUHDFK�RU�WKUHDWHQHG�EUHDFK�RI�DQ\�RI�WKH�WHUPV�RI�WKLV�$JUHHPHQW�E\�WKH�5HFLSLHQW��&%-�LV�

HQWLWOHG�WR�UHFRYHU�WKHLU�UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�FRVWV�LQFXUUHG�LQ�FRQQHFWLRQ�ZLWK�DQ\�DFWLRQ�RU�SURFHHGLQJ�
DULVLQJ�RXW�RI�RU�UHODWLQJ�WR�DQ\�VXFK�EUHDFK�RU�WKUHDWHQHG�EUHDFK��

���� 7KH�SDUWLHV�DJUHH�WKDW�XQOHVV�DQG�XQWLO�D�IRUPDO�DJUHHPHQW�RU�DJUHHPHQWV��KHUHDIWHU�³'HILQLWLYH�$JUHHPHQW�V�´��

DUH�IXOO\�H[HFXWHG��LI�DW�DOO��QR�IXUWKHU�FRQWUDFW�RU�DJUHHPHQW�VKDOO�EH�GHHPHG�WR�H[LVW�EHWZHHQ�WKHP��H[FHSW�WKDW�
WKLV�$JUHHPHQW� VKDOO� FRQWLQXH� WR�EH� LQ� IXOO� IRUFH�DQG�HIIHFW��:LWKRXW� OLPLWLQJ� WKH�JHQHUDOLW\�RI� WKH� IRUHJRLQJ��

5HFLSLHQW�DFNQRZOHGJHV�DQG�DJUHHV�WKDW���L��QR�UHSUHVHQWDWLRQ�RU�ZDUUDQW\��H[SUHVV�RU�LPSOLHG��LV�RU�KDV�EHHQ�PDGH�
E\�&%-�RU�DQ\�RI�LWV�5HSUHVHQWDWLYHV�DV�WR�WKH�DFFXUDF\�RU�FRPSOHWHQHVV�RI�WKH�&RQILGHQWLDO�,QIRUPDWLRQ��DQG��LL��
HDFK�SDUW\�VKDOO�EH�HQWLWOHG�WR�UHO\�RQO\�RQ�WKRVH�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV�WKDW�DUH�H[SUHVVO\�VHW�IRUWK�LQ�IXWXUH�
'HILQLWLYH�$JUHHPHQW�V��� I�DQ\���ZKLFK�DUH�H[HFXWHG�DQG�GHOLYHUHG�E\�HDFK�SDUW\�WR�WKH�RWKHU�SDUW\���

����1HLWKHU�&%-�QRU�DQ\�RI�LWV�5HSUHVHQWDWLYHV�VKDOO�KDYH�DQ\�OLDELOLW\�RQ�DQ\�EDVLV��LQFOXGLQJ��ZLWKRXW�OLPLWDWLRQ��LQ�
FRQWUDFW��WRUW��XQGHU�IHGHUDO�RU�SURYLQFLDO�VHFXULWLHV�ODZ�RU�RWKHUZLVH���DQG�WKH�5HFLSLHQW�DJUHHV�QRW�WR�PDNH�DQ\�

FODLPV�DJDLQVW�&%-�RU�DQ\�RI�LWV�5HSUHVHQWDWLYHV�ZLWK�UHVSHFW�WR�RU�DULVLQJ�RXW�RI��WKH�SDUWLFLSDWLRQ�RI�WKH�5HFLSLHQW�
LQ�HYDOXDWLQJ�D�3URSRVHG�7UDQVDFWLRQ��WKH�UHYLHZ�RU�XVH�RI�DQ\�&RQILGHQWLDO�,QIRUPDWLRQ�RU�DQ\�HUURUV�WKHUHLQ�RU�
RPLVVLRQV�WKHUHIURP��RU�DQ\�DFWLRQ� WDNHQ�RU�QRW� WDNHQ� LQ�UHOLDQFH�RQ� WKH�&RQILGHQWLDO� ,QIRUPDWLRQ��H[FHSW� DQG�
VROHO\� WR� WKH� H[WHQW� WKDW� VXFK� OLDELOLW\� RU� FODLP� �ZKHWKHU� DULVLQJ� LQ� FRQWUDFW�� WRUW�� XQGHU� IHGHUDO� RU� SURYLQFLDO�
VHFXULWLHV� ODZ� RU� RWKHUZLVH�� DULVHV� RXW� RI� RU� LQ� FRQQHFWLRQ� ZLWK� WKH�EUHDFK� RU� DOOHJHG� EUHDFK� E\�&%-� RI� DQ\�
UHSUHVHQWDWLRQ�� FRYHQDQW��ZDUUDQW\�RU� DJUHHPHQW�PDGH�E\� VXFK�SDUW\� LQ�WKH�'HILQLWLYH�$JUHHPHQW�V��� LI�DQ\�� LW�

EHLQJ�XQGHUVWRRG�DQG�DJUHHG�WKDW�QRWKLQJ�KHUHLQ�VKDOO�EH�GHHPHG�WR�SUHFOXGH�RU�SUHYHQW�D�FODLP�EHLQJ�PDGH�E\�
&%-�WKDW�WKH�5HFLSLHQW�LV�LQ�EUHDFK�RI�WKLV�$JUHHPHQW��7KH�SDUWLHV�IXUWKHU�DFNQRZOHGJH�DQG�DJUHH�WKDW�&%-�KDV�WKH�

ULJKW�� LQ� LWV� VROH� GLVFUHWLRQ�� WR� UHMHFW� DQ\� DQG� DOO� IXUWKHU� SURSRVDOV�PDGH� E\� WKH�5HFLSLHQW� DQG� WR� XQLODWHUDOO\�
WHUPLQDWH�IXUWKHU�GLVFXVVLRQV�DQG�QHJRWLDWLRQV�DW�DQ\�WLPH��

����1RWZLWKVWDQGLQJ� DQ\� SURYLVLRQ� WR� WKH�FRQWUDU\� VHW� RXW� LQ� WKLV�$JUHHPHQW� RU� DQ\� RWKHU� DJUHHPHQW� HQWHUHG� LQWR�

EHWZHHQ� &%-� DQG� WKH� 5HFLSLHQW�� LQ� WKH� HYHQW� WKDW� &%-� GRHV� QRW� SURFHHG� ZLWK� WKH� 3URMHFW�V��� WKH� 5HFLSLHQW�
FRYHQDQWV��XQGHUWDNHV�DQG�DJUHHV��

D�� 6KRXOG�&%-�WHUPLQDWH�LWV�LQWHUHVW�LQ�WKH�3URMHFW�V��ZKLOH�WKLV�$JUHHPHQW�LV�LQ�HIIHFW�RU�IRU�D�SHULRG�RI�RQH�
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1RQ�'LVFORVXUH�$JUHHPHQW�

&RQILGHQWLDO����������������������������������������������������������3DJH������������������������ 'LVFORVHU�,QLWLDOV������������5HFLSLHQW�,QLWLDOV�

� � �

����\HDU�IURP�WKH�GDWH�WKDW�&%-�IRUPDOO\�WHUPLQDWHV�LWV�LQWHUHVW�LQ�WKH�3URMHFW�V���ZKLFKHYHU�FRPHV�ODWHU��
5HFLSLHQW� DJUHHV� WKH\� VKDOO� QRW� LQLWLDWH� DQ\� GLUHFW� RU� LQGLUHFW� FRPPXQLFDWLRQV�ZLWK� DQ\� WKLUG� SDUWLHV�
LQWURGXFHG�WR�5HFLSLHQW�E\�&%-�XQGHU�WKLV�$JUHHPHQW��LQFOXGLQJ�ZLWKRXW�OLPLWDWLRQ�DQ\�OLVWLQJ�DJHQWV�RU�
WKLUG�SDUW\�SURMHFW�RZQHUV�LI�DSSOLFDEOH��IRU�WKH�SRWHQWLDO�DFTXLVLWLRQ�RI�DQ�LQWHUHVW�RU�IXUWKHU�SDUWLFLSDWLRQ�
LQ�WKH�3URMHFW�V��ZLWKRXW�5HFLSLHQW�ILUVW�UHFHLYLQJ�ZULWWHQ�DSSURYDO�IURP�&%-��6XFK�DSSURYDO�VKDOO�LQFOXGH�

DQ�DJUHHPHQW�EHWZHHQ�WKH�SDUWLHV�RQ�PXWXDOO\�DFFHSWDEOH�FRPSHQVDWLRQ�WR�&%-�IRU�ILUVW�LQWURGXFLQJ�WKH�
5HFLSLHQW�WR�WKH�3URMHFW�V���DQG�

E�� 5HFLSLHQW�DJUHHV�WKH\�VKDOO�QRW�XVH�DQ\�&RQILGHQWLDO�,QIRUPDWLRQ�SUHYLRXVO\�SURYLGHG�WR�5HFLSLHQW�E\�&%-�

RU�LWV�5HSUHVHQWDWLYHV�ZLWKRXW�ILUVW�REWDLQLQJ�&%-¶V�SULRU�ZULWWHQ�FRQVHQW��

���� 7KLV�$JUHHPHQW�FRQWDLQV� WKH�HQWLUH�XQGHUVWDQGLQJ�RI� WKH�SDUWLHV� LQ�FRQQHFWLRQ�ZLWK� VXEMHFW�PDWWHU�KHUHLQ�DQG�
VXSHUVHGHV�DQG�UHSODFHV�DOO�SULRU�QHJRWLDWLRQV��SURSRVHG�DJUHHPHQWV��DQG�DJUHHPHQWV��ZULWWHQ�DQG�RUDO��UHODWLQJ�
WKHUHWR�� DQG� FDQQRW� EH� FKDQJHG� RU� WHUPLQDWHG� H[FHSW� E\� D� ZULWWHQ� LQVWUXPHQW� VLJQHG� E\� ERWK� SDUWLHV�� 7KLV�

$JUHHPHQW� VKDOO� EH� IRU� WKH� EHQHILW� RI� DQG� VKDOO� EH� ELQGLQJ� XSRQ� WKH� SDUWLHV� DQG� WKHLU� UHVSHFWLYH� VXFFHVVRUV��
OLFHQVHHV��DVVLJQV��KHLUV��H[HFXWRUV�DQG�DGPLQLVWUDWRUV��$Q\�ZDLYHU�RI�DQ\�WHUP�RI�WKLV�$JUHHPHQW�LQ�D�SDUWLFXODU�
LQVWDQFH�VKDOO�QRW�EH�D�ZDLYHU�RI�VXFK�WHUP�IRU�WKH�IXWXUH��7KH�LQYDOLGLW\�RU�XQHQIRUFHDELOLW\�RI�DQ\�WHUP�RI�WKLV�
$JUHHPHQW�VKDOO�LQ�QR�ZD\�DIIHFW�WKH�YDOLGLW\�RU�HQIRUFHDELOLW\�RI�DQ\�RI�WKH�UHPDLQGHU�RI�WKLV�$JUHHPHQW��

���� 7KLV�$JUHHPHQW�PD\�EH�H[HFXWHG�LQ�DQ\�QXPEHU�RI�FRXQWHUSDUWV��DOO�RI�ZKLFK�WDNHQ�WRJHWKHU�VKDOO�FRQVWLWXWH�RQH�
VLQJOH�DJUHHPHQW�EHWZHHQ�WKH�SDUWLHV��7KH�SDUWLHV�PD\�H[HFXWH�WKLV�$JUHHPHQW�E\�VLJQDWXUHV�DQG�LQLWLDOV�REWDLQHG�
WKURXJK�IDFVLPLOH�RU�H�PDLO�3')��DQG�VXFK�VLJQDWXUHV�DQG�LQLWLDOV�PD\�EH�UHOLHG�XSRQ�E\�HDFK�SDUW\�DV�YDOLG�DV�LI�

WKLV�$JUHHPHQW�KDG�EHHQ� VLJQHG�DQG� LQLWLDOHG�LQ� WKH�SUHVHQFH�RI� WKH�RWKHU� SDUW\� �L�H�� IDFVLPLOH� RU� H�PDLO�3')�
VLJQDWXUHV�DQG�LQLWLDOV�VKDOO�EH�GHHPHG�RULJLQDO�IRU�DOO�SXUSRVHV����

���� 7KH�WHUP�RI�WKLV�$JUHHPHQW�VKDOO�EH�ILYH�����\HDUV�IURP�WKH�GDWH�RI�H[HFXWLRQ�RI�WKLV�$JUHHPHQW�RU�WKH�GDWH�WKDW�

&RQILGHQWLDO�,QIRUPDWLRQ�LV�ILUVW�SURYLGHG�E\�&%-�WR�WKH�5HFLSLHQW�DIWHU�H[HFXWLRQ��ZKLFKHYHU�LV�ODWHU��

���� 7KLV�$JUHHPHQW�VKDOO�UHPDLQ�LQ�IXOO�IRUFH�DQG�HIIHFW�EHWZHHQ�WKH�SDUWLHV�XQWLO�WHUPLQDWLRQ�QRWZLWKVWDQGLQJ�DQ\�
RWKHU�DJUHHPHQWV��ZULWWHQ�RU�YHUEDO��VXEVHTXHQWO\�HQWHUHG�LQWR�EHWZHHQ�WKHP�H[FHSW�DV�PD\�EH�H[SUHVVO\�PRGLILHG�
RU�DPHQGHG�E\�ERWK�SDUWLHV�SXUVXDQW�WR�DQ\�VXFK�VXEVHTXHQW�DJUHHPHQW��)XUWKHU��WKLV�$JUHHPHQW�UHPDLQV�LQ�IXOO�

IRUFH�DQG�HIIHFW�HYHQ�LI�&%-�DQG�WKH�5HFLSLHQW�WHUPLQDWH�WKHLU�LQYROYHPHQW�UHODWLQJ�WR�WKH�3URMHFW�V��X OHVV�&%-��
LQ�LWV�VROH�GLVFUHWLRQ��DJUHHV�LQ�ZULWLQJ�WR�WHUPLQDWH�WKLV�$JUHHPHQW��

�$*5(('�72�$1'�$&&(37('��
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July 4th, 2022 

CBJ Developments 

Attention: Jeff Burrell 

Re: Financing by Mutende Equities Ltd. to CBJ Developments in respect of the purchase of 801 
Seventh Avenue S.W., Calgary, Alberta (the "801 7th") 

Ladies and Gentlemen: 

We are pleased to provide this letter as acknowledgement that Mutende Equities Ltd. ("Lender") desires to 
proceed, subject to conditions set forth below, with funding Cdn. $55,000,000 senior secured credit 
facilities (the "Acquisition Financing") to support the proposed acquisition (the "Acquisition") of 801 
7th801 7th Ave. from its existing owners (the "Seller") by CBJ Developments ("CBJ" or "you"). The 
financing would be used solely to fund a portion of the purchase price of the Acquisition. 

Notwithstanding anything set forth herein, this letter shall not constitute a binding commitment, as 
additional steps are required to consummate our proposed financing transaction. You understand that our 
ability to provide the Acquisition Financing is subject to: (i) satisfactory finalization of the terms and 
documentation of the Acquisition, (ii) satisfactory negotiation and documentation of the Acquisition 
Financing, substantially on the terms set out herein and (iii) the absence of any material adverse change in 
the business, assets, liabilities, operations or operating results of (a) CBJ and (b) 801 7th. 

Subject to the foregoing and to other customary conditions precedent, the Acquisition Financing is proposed 
to be on the following terms: 

Loan: Senior secured non-revolving term facility in the principal amount of up to 
$55,000,000. 

Borrower: A single purpose entity to be formed by CBJ (the "Borrower") 

Closing Date: To be determined, but no later than August 31, 2022. 

Documentation: The Acquisition Financing will be established upon negotiation and completion of 
usual credit, security and related documentation customary for financing 
transactions of this nature, including the defmitive credit agreement, including, 
without limitation, a mortgage and general security agreement granted by the 
Borrower on terms and conditions satisfactory to Lender (collectively, the "Loan 
Documents"). 

Interest: 12% per annum, payable quarterly in arrears. 

Fees: Lender shall receive: 

1. an upfront fee equal to 2% of the principal amount of the loan payable on 
closing; and 

2. equity interest in the Borrower equal to 20% of the total issued and 
outstanding equity interests of the Borrower (the "Mutende Equity"), 
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such interest burdened by a 12% annual return on the non-Mutende Equity; 
interest shall be paid quarterly and to be calculated based on the average 
balance outstanding during the quarter. 

Purpose of 
Acquisition 
Financing: 

For completing the Acquisition on the Closing Date. 

Security: First priority mortgage on the 801 7th property and first priority lien over all of the 
Borrower's assets and cash flow related to the 801 7th property 

Conditions 
Precedent to 
Initial Draw: 

Usual and customary for this type of financing transaction, including without 
limitation: 

1. execution of definitive Loan Documents satisfactory to Lender; 

2. evidence satisfactory to Lender that the Borrower shall have received an 
equity contribution in an amount equal to no less than $20,000,000 from 
CBJ (the "Equity Injection"); 

3. satisfactory review by Lender of the purchase agreement in respect of the 
Acquisition and evidence satisfactory to it that all conditions thereunder 
have been satisfied without waiver or amendment and no material adverse 
change will have occurred thereunder; 

4. evidence satisfactory to Lender that the 801 7th is free and clear of all liens 
(other than permitted liens); 

5. receipt of an up-to-date real property report in respect of the 801 7th with 
a certificate of compliance endorsed thereon by the City of Calgary; 

6. a Tax Certificate confirming that the property taxes and any local 
improvement levies and similar charges have been paid in full for 2022; 

7. satisfactory completion of all business, environmental, survey, title and 
legal due diligence; 

8. payment of all fees and expenses up to a maximum amount to be agreed 
upon by both parties; 

9. receipt of customary officer's certificates and opinions in form and 
substance satisfactory to Lender; 

10. evidence that all Security has been registered in a manner satisfactory to 
Lender (or, in respect of any mortgage, is subject to customary title 
insurance satisfactory to Lender); 

11. no default or event of default; 
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12. all representations and warranties shall be true and accurate; and 

13. no event shall have occurred, nor shall Lender otherwise become aware of 
any fact, which Lender shall determine has had or would reasonably be 
expected to have, a material adverse effect on the Borrower's business or 
assets (including the 801 7th) or on its ability to meet its obligations to 
Lender. 

Repayments: The Borrower will repay the loan and all interest, fees and other obligations in 
respect thereof, in full, in cash, on the two-year anniversary of funding (the 
"Maturity Date") 

The Borrower will be required to prepay the loan prior to the Maturity Date (which 
prepaid amounts cannot be re-borrowed): 

1. in full upon the occurrence of a change of control of the Borrower; 

2. with 80% of the net cash proceeds from the sale of the 801 7th (or any 
portion thereof); 

3. with 100% of the net cash proceeds from the incurrence or issuance of any 
indebtedness by the Borrower not otherwise permitted under the Loan 
Documents; and 

4. 100% of the net cash proceeds received by the Borrower from insurance, 
condemnation or expropriation awards paid on account of any loss in 
respect of the 801 7th (unless such insurance proceeds are expended or 
committed for the repair or replacement of the 801 7th on customary 
terms), 

subject, in the case of each of the foregoing mandatory prepayments, to customary 
exceptions to be agreed upon. 

Representations 
and Warranties: 

Usual and customary for this type of financing transaction. 

Financial 
Covenants: 

None. 

Affirmative 
Covenants: 

Usual and customary for this type of financing transaction. 

Negative 
Covenants: 

Usual and customary for this type of financing transaction. 

Events of Default: Usual and customary for this type of financing transaction. 
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Expenses and 
Indemnification: 

CBJ shall pay (i) all reasonable out-of-pocket expenses of Lender associated with 
the Acquisition Financing and the preparation, negotiation, execution, delivery and 
administration of the documents in respect thereof and any amendment or waiver 
with respect thereto (including the reasonable fees, disbursements and other 
charges of one primary counsel engaged by Lender) and (ii) all reasonable out-of-
pocket expenses of the Lender (including the fees, disbursements and other charges 
of counsel) in connection with the enforcement of such documents (including the 
security). 

Governing Law: Province of Alberta. 

This letter is confidential and, except for disclosure on a confidential basis to the Seller and its legal counsel 
and financial advisors, the monitor under the court proceedings related to the Seller, your accountants, legal 
counsel and other professional advisors retained by you in connection with the Acquisition Financing or as 
otherwise required by law, may not be disclosed in whole or in part to any person or entity without Lender's 
prior written consent. This letter does not confer any rights and remedies on any person that is not an 
addressee hereto, including person to whom this letter is disclosed. 

We have conducted significant work to-date and have intimate knowledge of your business and prospects. 
We value our relationship with you and look forward to working together to finance the Acquisition. 

Very truly yours, 

MUTENDE EQUITIES LT 

By: 
a(ne: 11>AW2437"‘) ttvek., 

Title: -perytku---

Agreed and Accepted by: 

C13J DEVELOP I NTS 

By: 

Date:  A/Z. 6/2 .2.2 2 

By: 
Name: 
Title: 
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COURT FILE NUMBER 2201-04995 

COURT COURT OF KING’S BENCH OF ALBERTA 

JUDICIAL CENTRE CALGARY 

PLAINTIFF (DEFENDANT TO 
THE COUNTERCLAIM) 

CBJ DEVELOPMENTS INC. 

DEFENDANTS (PLAINTIFFS 
BY COUNTERCLAIM) 

801 SEVENTH INC., QUANTICO CAPITAL CORP., WESTHILLS 
DEVELOPMENT CORPORATION, CENTURION HOLDINGS LTD., 
CANADIAN INCOME FUND GROUP INC. and TOKAY CAPITAL 
CORP. 

DOCUMENT ORDER GRANTING SUMMARY DISMISSAL AND PARTIAL 
SUMMARY JUDGMENT 
 

ADDRESS FOR SERVICE AND 
CONTACT INFORMATION 
OF PARTY FILING THIS 
DOCUMENT 

JENSEN SHAWA SOLOMON DUGUID HAWKES LLP 
800, 304 - 8 Avenue SW 
Calgary, Alberta  T2P 1C2 
 
William M. Katz 
Tel: 403 571 1541 
Fax: 403 571 1528 
katzw@jssbarristers.ca 
File: 15734-001 

 

DATE ON WHICH ORDER WAS PRONOUNCED: October 27, 2023 

NAME OF APPLICATIONS JUDGE WHO MADE 
THIS ORDER: 

Applications Judge J.T. Prowse 

LOCATION OF HEARING: Calgary, Alberta 

 
UPON THE APPLICATION of the Defendants/Plaintiffs by Counterclaim, 801 Seventh Inc., 
Quantico Capital Corp., Westhills Development Corporation, Centurion Holdings Ltd., Canadian 
Income Fund Group Inc. and Tokay Capital Corp. (collectively, the “Applicants”), for an Order 
inter alia, directing that the Plaintiff/Defendant by Counterclaim, CBJ Developments Inc. (the 
“Respondent” or “CBJ”), serve its responses to Undertakings provided on August 15, 2023 (the 
“Scheduling Application”); AND UPON NOTING the underlying application of the Applicants, 
against the Respondent for summary judgment dismissing the claim filed by CBJ on May 2, 2022 

BeaumontS
New Stamp
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(the “CBJ Claim”) in its entirety (the “Summary Dismissal Application”) and for partial summary 
judgment for the relief sought at paragraphs 26(a) and 26(b) of the Applicants’ Counterclaim filed 
on September 22, 2022 (the “Counterclaim”) (the “Partial Summary Judgment Application”); 
AND UPON NOTING the Order of Applications Judge Mason dated June 19, 2023 (the “Litigation 
Plan”); AND UPON READING the Affidavit of Joanne McAndrew affirmed on October 18, 2023; 
AND UPON NOTING the Respondent has not complied with the Litigation Plan; AND UPON 
NOTING the Respondent did not attend the hearing of the Scheduling Application; AND UPON 
HEARING submissions of counsel for the Applicants; 

IT IS HEREBY ORDERED THAT: 

1. The Applicants’ Summary Dismissal Application is granted and the CBJ Claim is hereby 
dismissed in its entirety. 

2. The Applicants’ Partial Summary Judgment Application is granted and the Applicants are 
hereby awarded Judgment against the Plaintiff for the amounts of the Per Diem, Initial 
Deposits, and Additional Deposits (as defined in the Partial Summary Judgment 
Application) in the total amount of $1,382,877.13, calculated as follows: 

(a) $1,157,877.13 for the balance of the Initial Deposits, and Additional Deposits; and 

(b) $225,000.00 for the Per Diem. 

3. CBJ will conduct and provide a complete accounting of the Initial Deposit and Additional 
Deposits (as defined in the Counterclaim) and provide a full record of all funds it has 
received or provided in this regard.  

 

 

Applications Judge of the Court of King’s Bench of Alberta 
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Court File No.  
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

 
B E T W E E N: 
 

CHRIS AGAGNIER and CBJ DEVELOPMENTS INC.  
Plaintiffs 

and 
 

CBJ-FORT ERIE HILLS INC., FORT ERIE HILLS INC., JEFFREY BURRELL, 
RANDY HOFFNER, JOSEPH BRESSI, TRANS GLOBAL PARTNERSHIP, 

SALVATORE ROMEO as trustee for the ROMEO FAMILY TRUST, JEFFREY 
BURRELL as trustee for the BURRELL FAMILY TRUST, RON BURRELL ELENA 

SALVATORE, VICENT SALVATORE JR., JOHN DOE and XYZ CORP. 

Defendants 
 

STATEMENT OF CLAIM 
 
TO THE DEFENDANTS: 
  
A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff. 
The claim made against you is set out in the following pages. 
  
IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for you 
must prepare a statement of defence in Form 18A prescribed by the Rules of Civil Procedure, 
serve it on the plaintiff’s lawyer or, where the plaintiff does not have a lawyer, serve it on the 
plaintiff, and file it, with proof of service in this court office, WITHIN TWENTY DAYS after 
this statement of claim is served on you, if you are served in Ontario. 
  
If you are served in another province or territory of Canada or in the United States of America, 
the period for serving and filing your statement of defence is forty days. If you are served outside 
Canada and the United States of America, the period is sixty days. 
  
Instead of serving and filing a statement of defence, you may serve and file a notice of intent to 
defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to ten more 
days within which to serve and file your statement of defence. 
  
IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN 
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. 
IF YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY 
LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A 
LOCAL LEGAL AID OFFICE. 
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IF YOU PAY THE PLAINTIFF’S CLAIM, and $2,500.00 or costs, within the time for 
serving and filing your statement of defence you may move to have this proceeding dismissed by 
the court. If you believe the amount claimed for costs is excessive, you may pay the plaintiff’s 
claim and $400 for costs and have the costs assessed by the court. 
 
TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if it has not 
been set down for trial or terminated by any means within five years after the action was 
commenced unless otherwise ordered by the court. 
 
 
Date: July      2024  Issued by:........................................................... 
        Local registrar 
  

Address of  Court office: 
 
330 University Avenue, 7th Floor 
Toronto M5G 1R7 
Fax: (416) 327-6228 

 
TO: CBJ-FORT ERIE HILLS INC.,  

801 Lawrence Avenue East, Suite Ph5 
Toronto, Ontario, M3C 3W2 
 
FORT ERIE HILLS INC. 
77 City Centre Drive, Unit 602 
Mississauga, Ontario, L5B 1M5 
 
JEFFREY BURRELL 
72 Babcombe Drive 
Thornhill, Ontario L3T 1N1 
 
RANDY HOFFNER 
77 City Centre Drive, Unit 602 
Mississauga, Ontario, L5B 1M5 
 
JOSEPH BRESSI  
675 Cochrane Drive 
6th Floor, East Tower 
Markham, Ontario L3R 0B9 
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TRANS GLOBAL PARTNERSHIP 
c/o RANDY HOFFNER 
77 City Centre Drive, Unit 602 
Mississauga, Ontario, L5B 1M5 

 
SALVATORE ROMEO 
947 Blind Creek Drive 
Shuniah, Ontario P7A 0C6 
 
RON BURRELL 
72 Babcombe Drive 
Thornhill, Ontario L3T 1N1 
 
ELENA SALVATORE 
801 Lawrence Avenue East, Suite Ph5 
Toronto, Ontario, M3C 3W2 
 
VICENT SALVATORE JR. 
801 Lawrence Avenue East, Suite Ph5 
Toronto, Ontario, M3C 3W2 
 
JOHN DOE 
 
XYZ CORP. 
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CLAIM 

1. The Plaintiff Chris Agagnier (“Chris”) claims against CBJ-Fort Erie Hills Inc. (“FEH”) 

and Jeffrey Burrell (“Jeff”): 

(a) a declaration that Chris is a “complainant” for the purposes of advancing an 
oppression claim under section 248 of the OBCA; 

(b) relief pursuant to section 248 of the OBCA that this Honourable Court deems fit; 

(c) an interim and final declaration pursuant to sections 161(2)(b) and 248 of the 
OBCA that: 

(i) the business of CBJ-Fort Erie Hills Inc. (“FEH”) has been and is being 
carried on with intent to defraud Chris to affect a result; 

(ii) the business or affairs of FEH is or has been carried on or conducted, or 
the powers of Jeff, as one of the former directors of FEH and now by the 
Defendants Elena Salvatore (“Elena”) and the Defendant Vincent 
Salvatore Jr. (“Vincent”), the current directors of FEH, is or has been 
exercised, in a manner that is oppressive or unfairly prejudicial to, or that 
unfairly disregards, the interests of Chris; or 

(iii) Jeff, a former director of FEH and Elena and Vincent, the current directors 
of FEH have acted fraudulently or dishonestly; 

(iv) the acts and omissions of Jeff, Elana and Vincent effected a result; 

(v) the business and affairs of FEH were carried on or conducted at all 
material times by Jeff and then by Elena and Vincent in a manner; and 

(vi) the powers of Jeff, then Elena and Vincent, the former and the current 
directors of FEH at the time were exercised in a manner, 

that was oppressive of, unfairly prejudicial to, and that unfairly disregarded the 
interests of the Plaintiffs; 

(d) an interim and final declaration pursuant to section 161(2)(a) of the OBCA that 
the business of FEH was and is carried on by Jeff and now by Elena and Vincent, 
the current directors of FEH, with intent to defraud Chris; 

(e) an interim and final declaration that Chris is an aggrieved person as that term is 
used in section 248(3)(j) of the OBCA; 

(f) an order compensating Chris as an aggrieved person; 

(g) an interim order that Chris is at liberty to obtain a certificate of pending litigation 
in respect of the FEH Lands more particularly described in Schedule A attached 
hereto; 

(h) an interim injunction preventing the sale of the FEH Lands and the FEH Shares, 
as defined below; 
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(i) an interim order appointing a Monitor over the FEH Lands on such terms and 
conditions as this Honourable Court shall establish including without limitation, 
an interim order  preventing any further dealings by any party to this Action with 
the FEH Lands except with the approval of the Monitor and an order relating 
thereto; and  

(j) an interim order appointing a Receiver Manager over the FEH Lands on such 
terms and conditions as this Honourable Court shall establish including without 
limitation, an interim order preventing any further dealings by any party to this 
Action with the FEH Lands except with the approval of the Receiver Manager  
and an order relating thereto. 

2. Chris claims against all of the Defendants: 

(a) a declaration that the Restated Loan Agreement, the Share Pledge Agreement and 
the Illegal FEH Land Sale Agreement or Illegal FEH Share Agreement, as defined 
below, are illegal, null and void, invalid and unenforceable;  

(b) an interim order that all of the issued FEH Shares, as defined below, be forthwith 
surrendered to the Monitor or the Receiver Manager, once appointed, pending the 
outcome of the trial of this Action and that no party be entitled to vote or 
otherwise deal with said FEH Shares without prior order from this Honorable 
Court; 

(c) damages in the amount of $25,000,000 for fraud, conspiracy, breach of fiduciary 
duty and oppression; 

(d) further damages in an amount to be particularized before trial, for damages, lost 
profits and lost opportunity with respect to the Fort Erie Project (defined below), 
which is unable to proceed through the real estate development process as a result 
of the defendants’ actions; 

(e) punitive damages in the amount of $1,000,000; 

(f) orders for restitution, an accounting and disgorgement of all assets, properties and 
funds belonging to FEH and improperly diverted by or to any of the Defendants 
or any person, corporation or other entity on such Defendant’s behalf; 

(g) a declaration that the Plaintiffs are entitled to trace the assets, properties and funds 
of FEH into the hands of any of the Defendants, and a declaration that such 
Defendants hold those assets, properties and funds as constructive trustee for the 
Plaintiffs; 

(h) a constructive trust and tracing or following order in respect of all assets, 
properties and funds belonging to the Plaintiffs and improperly diverted by or to 
any of the Defendants or any person, corporation or entity on such defendant’s 
behalf, and in respect of all the traceable products thereof; 

(i) a declaration the Defendants are jointly and severally responsible to provide full 
and complete indemnification for and on behalf of Chris for all amounts that he 
may be obliged to pay to third parties for any amounts due and owing by CBJ or 
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FEH to third parties that he has guaranteed or is otherwise personally liable to 
pay; 

(j) prejudgment and post-judgment interest accordance with sections 128 and 129 of 
the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended; 

(k) costs of this proceeding on a substantial indemnity basis, or alternatively, on a 
partial indemnity basis; and 

(l) such further and other relief as this Honourable Court may deem just. 

 

3. The Plaintiff CBJ Developments Inc. claims against the Defendant CBJ-Fort Erie Hills 

Inc.: 

(a) damages in the amount of $3,000,000 on account of fees and expenses paid in 
accordance with the Management Agreement, as explained below; 

(b) further damages in an amount to be particularized before trial, for damages, 
lost profits and lost opportunity with respect to the Fort Erie Project (defined 
below), which is unable to proceed through the real estate development 
process as a result of the defendants’ actions; 

(c) prejudgment and post-judgment interest at the prime rate quoted by the Royal 
Bank of Canada plus 2% or in the alternative, in accordance with sections 128 
and 129 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended; 

(d) costs of this proceeding on a substantial indemnity basis, or alternatively, on 
a partial indemnity basis; and 
 

(e) such further and other relief as this Honourable Court may deem just. 
 

4. The Plaintiff CBJ Developments Inc. claims against the Defendants Fort Erie Hills Inc., 

Randy Hoffner and Trans Global Partnership: 

(a) damages in the amount of $375,000 for repayment of their share of the FEH 
Remediation Expenses, as defined below; 

(b) prejudgment and post-judgment interest in accordance with sections 128 and 
129 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended; 

(c) costs of this proceeding on a full or substantial indemnity basis; and 

(d) such further and other relief as the lawyers for the Plaintiffs may advise or this 
Honourable Court may deem just. 
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PARTIES 

5. The Plaintiff CBJ Developments Inc. ( “CBJ”) is an Ontario corporation with its head 

office located at Ridgeway Ontario.  

6. The Plaintiff Chris Agagnier ( “Chris”), a resident of Ridgeway Ontario. 

7. The Defendant CBJ-Fort Erie Hills Inc. (“FEH”) is an Ontario corporation with its head 

office located at Thornhill, Ontario. 

8. The Defendant Jeffrey Burrell (“Jeff”) is a resident of Thornhill, Ontario. Jeff was a 

director of CBJ and FEH, and the trustee of the Burrell Family Trust. 

9. Chris and Jeff were equal shareholders of CBJ and FEH. 

10. The Defendant Trans Global Partnership (“TGP”) is a partnership of overseas Japanese 

investors who collectively were the owners of those lands which form the subject matter of this 

Action and other lands which comprise the “Land Acquisitions” as hereinafter defined. 

11. The Defendant Fort Erie Hills Inc. (“Hills”) is an Ontario corporation with its head office 

located at Burlington Ontario.   Hills acted as bare trustee and Canadian agent for TGP.  

12. The Defendant Randy Hoffner (“Randy”) is a resident of Burlington Ontario. At all 

material times, Randy was the principal of Hills, and the authorized agent and trustee for TPG. 

13. The Defendant Salvatore Romeo (“Romeo”) is a resident of Shuniah Ontario and at all 

material times, Romeo was the trustee for the Romeo Family Trust. 

14. The Defendant Joseph Bressi (“Bressi”) currently resides in Markham Ontario. 

15. The Defendant Elena Salvatore (“Elena Salvatore”) resides in the City of Toronto, 

Ontario. 
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16. The Defendant Vincent Salvatore Jr. (“Vincent Salvatore”) resides in the City of 

Toronto, Ontario. 

17. The Defendant XYZ Corp., is a corporation that has entered into an agreement of 

purchase and sale to purchase the FEH Lands or the FEH Shares. 

18. The Defendant John Doe is the principal of the XYZ Corp. or is the purchaser of the FEH 

Lands or the FEH Shares. 

FACTS 

19. On incorporation, Chris and Jeff were appointed the directors of CBJ. Chris and Jeff were 

each originally issued 50% of the shares of CBJ.  

20. In or about December 2023 to January 2024, Jeff advised CBJ that he was relinquishing 

his duties as director of CBJ and wanted nothing further to do with CBJ effectively leaving Chris 

as its sole managing director. From and after that date, Jeff has continuously reiterated that 

position and from that time forward Jeff  has been inactive in managing CBJ.  

21. Given Jeff’s improper and illegal conduct, as described below, Chris seeks an order 

pursuant to s. 248(3)(e) of the OBCA removing Jeff as a director of CBJ. 

22. Chris and Jeff acquired four parcels of development lands in Fort Erie and Stayner, 

Ontario (the “Land Acquisitions”) from Hills, acting as Canadian agent for TPG, which 

beneficially owned these lands. To acquire the Land Acquisitions, CBJ purchased one parcel and 

Chris and Jeff incorporated three special purpose vehicles to purchase the other three properties  

(the “CBJ Affiliates”) including the FEH Lands. 

23. All of the shares of the CBJ Affiliates were owned by Chris and Jeff, including the shares 

of FEH (the “FEH Shares”). 
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24. On November 1, 2021, one of these parcels was acquired by FEH (the “FEH Lands”). 

The FEH Lands consist of eighty-five acres of raw development land located in Fort Erie, 

Ontario, municipally described as 85 Crooks Street, Fort Erie, Ontario and legally described on 

Schedule “A” hereto (the “Fort Erie Project”). 

25. TGP authorized Hills to be its Canadian representative with full authority to represent 

them on all matters relating to the Land Acquisitions, including the closing of the purchase of the 

FEH Lands. Randy was the sole director, officer and shareholder of Hills and the trustee for 

TPG. 

26. The other three parcels were purchased using the other special purpose vehicles 

(including FEH, the “CBJ Affiliates”). 

27. The main purpose for  the structuring of the CBJ Affiliates including FEH was to: 

(a) establish separate legal ownership for each of the Land Acquisitions so as to 
maximize the potential for return on each investment and minimize potential 
exposure or liability relating to the ongoing financing and development of each of 
the four CBJ Land Acquisitions; 

(b) oversee and manage the Land Acquisitions including negotiating the terms of 
each purchase, securing financing for each purchase and managing and 
administering the closing for each separate parcel of land, including the FEH 
Lands;  

(c) on an ongoing basis, manage and administer all aspects of the development of 
each  parcel of land, including obtaining all permitting and rezoning approvals as 
and when required,  infrastructure installation/construction, subdivision and 
development and all financing from time to time required for each development; 
and 

(d) ultimately, facilitate the marketing and sale of single and multi-family residential 
homes to both builders and end users. 

28. The original purchase price paid by FEH to Hills (on behalf of TGP) for the FEH Lands 

was $15,950,000 plus assumption of an existing first mortgage to 2703738 Ontario Limited on 

title with an approximate $600,000 principal balance ( the “First Mortgage”) less fifty (50%) 
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per cent of all costs required to remediate the FEH Lands (the “Remediation Cost”) and is 

hereinafter referred to as the “FEH Purchase Price”. 

29. The total Remediation Cost was $750,000; therefore, FEH’s share was $375,000. This 

amount has never been repaid to CBJ from Hills/TGP and remains due and owing as an 

outstanding indebtedness owing by them to CBJ plus interest.  

30. The FEH Purchase Price was satisfied by:  

(a) $1,053,000 million borrowed from Jeffrey Burrell as trustee for the “Burrell 
Family Trust”, which loan was secured by a mortgage registered on November 1, 
2021 as instrument number SN698784 in the Land Registry Office No. 59; 

(b) $621,000 borrowed from Salvatore Romeo as trustee for the “Romeo Family 
Trust” which loan was secured by a mortgage registered on November 1, 2021 as 
instrument number SN698785 in the Land Registry Office No. 59; 

(c) $13,152,383.87 by a Vendor Take Back Mortgage in favor of Hills (on behalf of 
Hills and TGP)  registered against the FEH Lands as a third secured charge in the 
original principal amount of registered on November 1, 2021 as instrument 
number SN698786 in the Land Registry Office No. 59 ( the “Hills VTB”); and 

(d) Assumption of the First Mortgage to 270378 Ontario Limited in the approximate 
amount of $600,000; and 

(e) Equity from CBJ. 

31. CBJ agreed to provide management services (the “CBJ Management Services”) and 

fund payment of certain of the CBJ Affiliates ongoing expenses, including: 

(a) payments due and owing relating to financing obtained for the initial purchase of 
the FEH Lands, including the Hills VTB  and other loans obtained from time to 
time for FEH’s direct or indirect benefit; and 

(b) all  payments to cover ongoing development  expenses for the FEH Lands which,  
inter alia, included substantial payments made by CBJ to cover remediation as 
well as archeology expenses required for the FEH Lands (collectively the “FEH  
Payments”). 

32. The  advance and repayment of the FEH Payments and payment arrangements for the 

CBJ Management Services were subject to the terms of an agreement (which was  partially in 
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writing and partially verbal), entered into between CBJ and FEH (the “Management 

Agreement”) concurrent with the purchase by FEH of the FEH Lands, which included: 

(a) all of the FEH Payments would to be repaid on demand with interest at a 
commercial rate of interest based on the Royal Bank of Canada (“RBC”) prime 
rate (as from time to time determined) plus 2%: 

(b) CBJ Management Services would be charged out to FEH at rates prevailing in the 
market by comparable  management/administrative service companies; 

(c) all of the FEH Payments together with the fees due and owing for the CBJ 
Management Services would be repaid in priority to any other secured or 
unsecured FEH indebtedness, subject only to: 

(i) any secured financing from time to time registered against title to the FEH 
Lands; or 

(ii) as otherwise agreed from time to time between CBJ and FEH in writing; 

(d) as security for repayment of  the FEH Payments and the CBJ Management 
Services, FEH granted CBJ  an ongoing and continuing charge against the FEH 
Lands (the “CBJ Charge”) and the right, at its option, to secure said CBJ Charge 
by registering same against title to the FEH Lands; and 

(e) if it registered the CBJ Charge, CBJ would postpone the CBJ Charge to any 
present or future secured financing that it would arrange to be charged against the 
FEH Land. 

33. As at the date of the filing of this Claim, the total amount due and owing by FEH to CBJ 

pursuant to the Management Agreement is $2,314,000.00 plus interest (the “FEH to CBJ  

Indebtedness”). 

34. Subsequent to the closing of the purchase of the FEH Lands, Chris arranged for a further 

private mortgage for $2,500,000 from 2703738 Ontario Limited (“270 Corp”) registered on 

February 25, 2022 as instrument number SN714863 in the Land Registry Office No. 59 (the 

“Elena Loan”). The Elena Loan was used for costs and expenses for the initial phases of the 

remediation and development of the FEH Lands. With Hills consent, the Elena Loan was secured 

as a third charge against title to the FEH Lands. 
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35. The charges referred to above are hereinafter collectively referred to as the “FEH 

Charged Debt” and the FEH secured creditors referred to above are hereinafter referred to as the 

“FEH Secured Creditors.”      

36. In addition to the FEH Secured Debt, Chris arranged a $500,000 unsecured loan from 

Ron Burrell, administered by Jeffrey Burrell (the “Ron Burrell Loan”) and a further loan from 

Niagara Estates of Chippawa II Inc. (“Niagara”) for $5,250,000 (the “Niagara Loan”) for use, 

in part, for the development of the FEH Lands.                                                                                                                       

37. CBJ retained Colliers International Realty Advisors Inc. (“Colliers”) to appraise the FEH 

Lands. Hadley Duncan, AACI, P. App., Colliers’ Executive Director, completed his appraisal in 

March 2023, which estimated its as is current market value of the FEH Lands at March 17, 2023 

to be $49,460,000. 

38. Acting in good faith, CBJ decided not to register the CBJ Charge because: 

(a) the fair market value of the FEH Lands provided substantial comfort to CBJ that 
the FEH to CBJ Indebtedness could easily be repaid on the sale of the FEH 
Lands; and 

(b) Hills advised CBJ that the CBJ Charge should not be registered on title to the 
FEH Lands until the Hills VTB had been substantially paid down or paid out in 
full. 

39. Although interest was accruing on some of the outstanding FEH Charged Debt and other 

unsecured indebtedness referred to above, no demand for payment to FEH had been made nor 

had any of FEH creditors (secured or unsecured) issued a notice of default or taken any other 

steps to enforce repayment of any funds due and owing to them. 

40. In or about October 2023, in accordance with CBJ’s obligations under the Management 

Agreement, Chris arranged for financing against the FEH Lands from a third party lender 

Hillmount Capital Inc. (“Hillmount”) in the principal amount of $8 million (the “Hillmount 
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Financing”). On October 25, 2023, Hillmount registered a mortgage on the FEH Lands as 

instrument number SN783192 in the Land Registry Office No. 59 for $8 million.  

41. In conjunction with the Hillmount Financing, Chris negotiated a payout of the Elena 

Loan with 270 Corp., in exchange for Niagara Estates of Chippawa II Inc. agreeing to advance a 

new $5.25 million loan to FEH plus an additional $330,000 loan arranged by Jeff and Randy 

(collectively the “New Niagara Loan”) to be secured on other lands. 

42. The primary purposes for the Hillmount Financing and the New Niagara Loan as 

negotiated by Chris were for payment of: 

(a) ongoing development expenses relating to the FEH Lands; 

(b) payout to 270 Corp.; 

(c) payment of some outstanding  interest payments due and owing to various  FEH 
creditors include those holding some of the FEH Charged Debt; and  

(d) payment of funds due and owing to CBJ pursuant to the Management Agreement 
to be paid out in part to CBJ and in part to Chris and the other management as 
management fees/bonuses. 

43. One of the pre-conditions to the Hillmount Financing was that Hillmount would have a 

first charge on the FEH Lands and that no secondary financing would be allowed on the FEH 

Lands at any time while the Hillmount Loan was outstanding. This required Chris to negotiate 

new loan agreements with the FEH Secured Creditors and 270 Corp. which included, without 

limitation: 

(a) negotiating lump sum payments to each of the FEH Secured Creditors to be paid 
from the Hillmount Financing  in order to get their agreement to discharge their 
respective security off title to the FEH Lands; 

(b) payout  in full of the second and third mortgages to the Burrell Family Trust and 
Romeo Family Trust; 

(c) negotiating a specific repayment date for the payment of the balance of all funds 
due and owing on the FEH Secured Debt together with a “Standstill” arrangement 
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to prevent any of the FEH Secured Creditors from taking any enforcement steps 
on their respective date until said date; and 

(d) providing alternate and acceptable security to the FEH Secured Creditors. 

44. At this same time Jeff insisted that a significant advance from the Hillmount Financing be 

paid against first and second mortgages to the Burrell Family Trust and the Romeo Family Trust  

and that Ron Burrell participate in any restructured security package that Chris was negotiating, 

failing which, in his capacity as both a CBJ and FEH director and shareholder, he would not 

approve the Hillmount Financing and threatened to demand repayment in full of the Ron Burrell 

Loan then due and owing by FEH. 

45. Having no choice, Chris agreed to this demand from Jeff.  

46. This resulted in Chris negotiating and approving a revised omnibus security arrangement 

with the FEH secured creditors and Ron Burrell  (the “Revised FEH Security Package”) which 

provided, inter alia,  for the following: 

(a) A new “Amended and Restated Loan Agreement” which was dated November 17, 
2023 and entered into between CBJ as Borrower and 270 Corp., Niagara and Hills 
as Lenders (the “Restated Loan Agreement”); 

(b) Forbearance and Standstill Agreement (the “Forbearance Agreement”) entered 
into between Hills and FEH dated and effective Oct 23, 2023 and acknowledged 
by CBJ which obligated:  

(i) FEH to make a payment to Hills of $1.2 million from the Hillmount 
Financing; 

(ii) FEH to  pay Hills $4.7 million on Dec 31, 2023 as per the terms of the 
Restated Loan Agreement;   

(iii) FEH to pay Hills the balance owing on the Hills VTB on or before 
February 28, 2024; 

(iv) Chris and Jeff as the two registered FEH shareholders, to enter into a 
Share Pledge Agreement with FEH, Niagara, the Burrell Family Trust and 
the Romeo Family Trust and Ron Burrell (the “Share Pledge 
Agreement”) to pledge their FEH shares to Hills if all amounts due and 
owing to Hills were not paid in full by February 28, 2024; 
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(v) Chris and Jeff to provide unlimited personal guarantees for the payment of 
the all indebtedness due and owing under the Forbearance Agreement and 
the Restated Loan Agreement (the “Restated Loan Indebtedness”); and  

(vi) FEH, Jeff and Chris to provide and execute a “Consent to Judgment’ for 
the Restated Loan Indebtedness if  same was not paid in full by February 
28, 2024. 

47. During this same period of time, Bressi had been working with CBJ on various projects 

and had continuously represented to Chris that his company “Global Financial” had a “Bonding” 

business which raised several millions of investment capital through the sale of bonds. 

48. Bressi further continuously represented to Chris that on condition that CBJ proceed with 

the Hillmount Financing, he would  provide up to a minimum of $70 Million dollars in financing 

from his bonding business to cover all of the payments that would be due and owing pursuant to 

the Restated Loan Agreement, the Forbearance Agreement, the Share Pledge Agreement and all 

other amounts relating thereto, pay out other financing due and owing by another CBJ Affiliate 

owing on another parcel of land in Stayner Ontario (the “Stayner Indebtedness”) plus provide 

significant other funding for the ongoing development of the FEH Lands, in exchange for his 

acquiring a significant equity position in CBJ and the CBJ Affiliates. 

49. Bressi, however, refused to document the terms of the Bressi Funding Agreement in 

writing and it therefore remained as a verbal agreement between CBJ, Bressi, the CBJ Affiliates 

and the CBJ principals including Chris and Jeff. 

50. During this time: 

(a) the Stayner Indebtedness had resulted in the commencement of legal action  
against a CBJ Affiliate, thereby increasing the pressure on Chris to proceed with 
the Hillmount Financing in order to access funds from Bressi pursuant to the 
Bressi Funding Agreement and resolve the Stayner litigation; 

(b) Randy and Jeff, in conjunction with Bressi, made every effort to prevent Chris 
from arranging alternate financing from other sources, which effectively resulted 
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in Chris having no alternative, but do whatever he could to finalize the Hillmount 
Financing. 

51. Just prior to the advance of funds from the Hillmount Financing, and in exchange for 

providing the funding pursuant to the Bressi Funding Agreement, Bressi demanded that CBJ pay 

him (through another corporation he owned/controlled named Monaco Street Ltd.) a funding  fee 

of $1,000,000 (in U.S. Funds) from the Hillmount Financing (the “Bressi Fee”). 

52. Chris initially refused to approve the Bressi Fee because Bressi had previously failed to 

provide funding for other projects even though CBJ had paid him millions of dollars in upfront 

fees for same. However, Jeff and Randy not only actively supported payment of the Bressi Fee 

but, specifically (without in any manner limiting the generality of the foregoing): 

(a) Jeff made it clear that he would not allow the Hillmount Financing to proceed 
unless the Bressi Fee was paid; and 

(b) Randy made it clear that he would not cause Hills to agree to the Revised FEH 
Security Package and would commence immediate action on behalf of Hills for 
repayment of all funds due and owing under the Hills VTB unless the Bressi Fee 
was paid. 

53. As a result, and fearful that without the Hillmount Financing and the implementation of 

the Revised FEH Security Package: 

(a) Randy and Hills, as threatened, could trigger enforcement proceedings pursuant to 
the Hills VTB which would jeopardize both FEH’s ownership and development 
of the FEH Lands; 

(b) said enforcement proceedings would potentially cause FEH to lose untold 
millions of dollars in anticipated revenue; 

(c) Chris would be placed in severe financial jeopardy because of previous personal 
guarantees that they had provided on the VTB and other FEH security; 

(d) the Stayner Indebtedness and resulting litigation would proceed thereby causing 
additional losses to CBJ and Chris pursuant to the security granted to the Stayner 
lenders, including  a personal guarantees from Chris;  

(e) by their actions Randy, Jeff and Bressi had made it impossible for Chris to 
arrange other financing; and 
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(f) Bressi, Jeff and Randy all confirmed and represented to Chris, both   individually 
and collectively, that the funding pursuant to the Bressi Funding Agreement 
would take place as and when agreed upon so as to ensure that: 

(i) there would be sufficient funds available to meet all of the payment 
requirements set out in the Revised FEH Security Package; 

(ii) reimburse the payment of the Bressi Fee; 

(iii) payout the Stayner Indebtedness in full; 

(iv) repay all funds due and owing by FEH to CBJ pursuant to the FEH 
Agreement; and 

(v) provide sufficient working capital to cover all ongoing CBJ and CBJ 
Affiliate expenses, specifically including the development of the FEH 
Lands. 

54. Chris had no alternative but to finalize the requirements necessary for the Hillmount 

Financing to be funded including executing approvals for payment of the Bressi Fee. 

55. Accordingly, in October 2023, funds from the Hillmount Financing were advanced and 

distributed as follows:  

Payment of the Bressi Fee: $1.4 million 

Payment to Hills: (Restated Loan Agreement) 

  

$1.2  million 

Payment in full to Burrell Family Trust  $1.45 million 

Payment to in full Romeo Family Trust $600,000 

Payment to 270 Corp. (Elena Loan) the original Elena Loan of 2.25 Million plus 
outstanding interest was repaid and Elena  
(through Chris’ efforts ) then lent CBJ / FEH 5.25 
Million Dollars ( less pre-paid interest) 

Legal Fees $200,000 

Retained by Hillmount for future advances and to 
cover interest payments 

$1,000,000 

Retained by Bennett Jones LLP in trust by FEH’s 
lawyers earmarked to cover ongoing 
development expenses for the FEH Lands ( the 

$200,000 
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“Bennett Jones Holdback”); 

Dennis Blain (Niagara)   $200,000 

56. The Plaintiffs state and the fact is that the aforesaid payment of $1.4 million to Jeffrey 

Burrell and Salvatore Romeo by Jeff was not authorized or approved by Chris. 

57. Notwithstanding the Bressi Funding Agreement and Bressi’s ongoing and continuous 

representations and assurances (as supported by both Jeff and Randy) that he would provide or 

facilitate the necessary funding required by CBJ, Bressi did not provide any funding.  

58. Bressi’s representations of funding were false representations of fact.  Bressi made these 

representations with a knowledge of their falsehood, or recklessly, without belief in their truth, 

with the intention that they should be acted upon by Chris. Bressi’s false representations did in 

fact induce Chris to act. Chris suffered damages as a result of Bressi’s fraudulent 

misrepresentations. Jeff, Randy, and Romeo knew of or ought to have known that Bressi’s 

representations were false and fraudulent. 

59. In February 2024 and facing the February 28, 2024 deadline for payment of funds, 

pursuant to the Revised FEH Security Package, and after: 

(a) Jeff had de facto relinquished or had been removed from his role as director and 
CEO of CBJ; and 

(b) Chris had completed his own internal inquiries and investigations into Bressi’s 
business history and learned about  “private” meetings held between Bressi, Jeff 
and Randy in the Bahamas which took place at the same time as the Revised FEH 
Security Package was being negotiated, it became clear to Chris that: 

(i) Bressi  had a long history of  swindling other business partners out of 
millions of dollars; 

(ii) Bressi never intended nor had the means to fund any monies to CBJ or 
FEH and entered into the Bressi Funding Agreement for the sole purpose 
of creating a situation where Chris and the other CBJ beneficial 
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shareholders would be coerced by undue duress (and fear of massive 
potential personal liability) from Bressi, Randy and Jeff  into agreeing to 
the terms of the Revised FEH Security Package and agreeing to the 
payment of the Bressi Fee;  and 

(iii) Bressi, Jeff, Randy, Romeo, TGP, Elena Salvatore and Vincent Salvatore 
(and potentially other parties currently unknown to the Plaintiffs) had 
clandestinely and intentionally entered into an illegal and improper 
agreement between themselves (the “Illegal Agreement”) to maneuver 
Chris and FEH into such a position where they had no alternative but to 
agree to the onerous terms of the Revised FEH Security Package, knowing 
that both CBJ and FEH would inevitably end up in default of same; and  

(iv) said default would then lead to the loss by Chris of any interest or 
entitlement that he had ( directly or indirectly) to the value and equity and 
all benefits (present or future) in the FEH Lands;  

60. The Plaintiffs state and the fact is that the terms of the Illegal Agreement were to be 

implemented by Bressi, Jeff, Randy, Romeo, TGP, Elena Salvatore and Vincent Salvatore with 

their joint and mutual intention to achieve the  following specific goals: 

(a) Bressi, on his own behalf and on  behalf of Jeff, Randy, Romeo, TGP, Elena 
Salvatore and Vincent Salvatore, would convince Chris that through his 
“bonding” company, he could and would supply all the funding required by FEH, 
always knowing that he had no intention nor ability to provide said funds; 

(b) extorting Chris to agree to the payment of the Bressi Fee (portions of which may 
have been split amongst the parties to the Illegal Agreement) prior to Chris 
signing off on the Hillmount Financing; 

(c) Randy and TGP, on their own behalf and on behalf of Jeff and Bressi, would  
induce and effectively coerce Chris into agreeing to the terms of the Revised FEH 
Security Package by not approving, scuttling or otherwise making it impossible 
for Chris to raise or secure financing from any third parties other than Hillmount; 

(d) convincing Chris, through their material, intentional and fraudulent 
misrepresentations to Chris that there would be sufficient funding pursuant to the 
Bressi Funding Agreement to “solve” all of CBJ’s and FEH’s financial needs; 

(e) taking all other steps, through threats (verbal and in writing), intimidation and 
restriction of payments due and owing to Chris (based on actions taken by Jeff in 
intentionally failing to approve said payments to him) into coercing Chris to agree 
to the terms of the Revised FEH Funding Package knowing that by doing so both 
CBJ and FEH would default with the end result that Hills (i.e. TGP), Niagara, the 
Burrel Family Trust, the Romeo Family Trust and Ron would end up owning all 
of the FEH shares and in sole position to deal with the FEH Lands as they so 
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choose and without having to go through a Power of Sale or other judicially 
monitored process to do so; 

(f) once they had control of the FEH Lands through the implementation of the Share 
Pledge Agreement, Hills (i.e. TGP), Niagara, the Burrel Family Trust, the Romeo 
Family Trust and Ron would facilitate an immediate private sale of the FEH 
Lands or the FEH Shares, either directly or indirectly to themselves (through an 
affiliate, related corporation or “straw” buyer”) or to a “friendly” third party at a 
price substantially below market value, but sufficiently high enough to cover all 
of the FEH Indebtedness plus provide them with additional funds as negotiated,  
with the specific intent to: 

(i) deprive CBJ, Chris and other members of the CBJ Management team of 
any of the funds due and owing to them, including all funds due and 
owing pursuant to the Management Agreement; and 

(ii) Deprive FEH (and by extension, Chris and other members of the CBJ 
Management team) of their entitlement to the funds they should have 
received had the FEH Lands or FEH Shares had been sold on the open 
market at fair market value; 

(g) place Chris at risk of being personally liable for certain CBJ and FEH debt that he 
had either personally guaranteed or which he had personally incurred for and on 
behalf of CBJ or FEH; 

(h) ensure that Hills, Randy and TGP received all funds due and owing to them 
pursuant to the original Hills VTB plus additional payments and benefits to them; 

(i) ensure that Jeff received all funds due and owing to the Family Trusts, the Ron 
Burrell  Loan plus additional payments and benefits to Jeff; and  

(j) ensure that Bressi receives the Bressi Fee plus additional payments and benefits to 
him. 

61. By those actions and statements set out in (a) – (f) above,  induced Chris to: 

(a) agree to the very onerous terms of the Revised FEH Financing Plan; and  

(b) at this same time inducing Chris not to pursue the sale of the FEH Lands on the 
open market; 

(c) not to pursue the refinancing of the FEH Lands (other than through Hillmount);  

(d) not to register the CBJ Charge against title to the FEH Lands; or 

(e) take any other reasonable and prudent steps to ensure that there would be 
sufficient funds available when the terms of the Revised FEH Security Package 
became enforceable so as not lose their strong equity position in the FEH Lands 
through their respective ownership of the FEH shares. 
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62. As planned and as part of the Illegal Agreement, both CBJ and FEH defaulted on the 

repayment obligations set out in the Revised FEH Security Package resulting on February 28, 

2024 with Hills, on behalf of the FEH Secured Creditors and other parties to the Revised FEH 

Security Package, initiating enforcement proceedings under the Share Pledge Agreement and 

have, to the Plaintiffs’ best knowledge, information and belief, now taken possession and 

ownership of the FEH Shares. 

63. The Defendants have entered or are about to enter into a sale of the FEH Lands or have 

sold the FEH Shares as contemplated pursuant to the Illegal Agreement to a “friendly” third 

party: Elena Salvatore and Vincent Salvatore Jr., John Doe or XYZ Corp. (the “Illegal FEH 

Sale”) at a purchase price which is substantially below its actual market value for the FEH Lands 

of the FEH Shares. 

64. The Defendants Elena Salvatore and Vincent Salvatore Jr., John Doe or XYZ Corp., are 

purchasing the FEH Lands or have purchased the FEH Shares, and are fully aware of, and are 

acting in concert with the Defendants’ illegal activities and actions as previously described. 

65. Chris states and the fact is that their agreements to approve and proceed with: 

(a) the Revised FEH Security Package; 

(b) payment of the Bressi Fee;  

(c) the Hillmount Financing; and 

(d) such further and other approvals, agreements and authorizations as may be proven 
at trial were made: 

(i) in  reliance on the intentional and fraudulent misrepresentations that had 
been made to them by Jeff, Randy and Bressi as aforesaid together with 
such further and other evidence relating thereto as the Plaintiffs shall 
present to this Honorable Court at trial; 

(ii) under duress, and induced because of the coercive actions of Jeff, Randy 
and Bressi as hereinbefore set out in this Claim together with such further 
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and other evidence relating thereto, as the Plaintiffs shall present to this 
Honorable Court at trial; and 

(iii) in accordance with the terms of the Illegal Agreement which by its very 
nature is null and void, against public policy and should be subject to 
sanction by this Court; 

66. Accordingly, the Plaintiffs state and the fact is that the Illegal Agreement and Illegal FEH 

Sale is illegal, improper and will constitute a conveyance of real property made with the intent to 

defeat, hinder, delay or defraud creditors or others of their lawful action are void as against such 

persons and therefore constitutes a fraudulent conveyance in breach of the provisions of the 

Fraudulent Conveyances Act, RSO 1990 Ch. F29. 

67. In the alternative, Chris states and the fact is that based on those matters set out above 

relating to the Illegal Agreement, the Share Pledge Agreement is null and void and 

unenforceable and accordingly any attempts by any or all of the Defendants to take control, 

possession or ownership of the FEH Shares from Chris and Jeff (wo acquiesced) pursuant to said 

Share Pledge Agreement are therefore also  illegal and unenforceable. 

68. The oppressive conduct  includes, without limitation: 

(a) unilaterally and without authority entering into agreements for and on behalf of 
both CBJ and FEH that are nullities, void ab initio,  against public policy, illegal 
and based on willful neglect and/or  are fraudulent; 

(b) completely ignoring Chris and others in their capacity as legal and beneficial 
shareholders of CBJ and FEH, by committing both corporations to those 
agreements referred to in (a) above despite their ongoing and continuous 
objections and dissent to same; 

(c) failing to provide Chris with full disclosure of all matters relating to, inter alia,  
the Bressi Funding Agreement, the Revised FEH Security Package, the terms and 
conditions of the Share Pledge Agreement, the Illegal Agreement and the Illegal 
FEH Sale; 

(d) obtaining funds from the Hillmount Loan for their own personal benefit without 
payment of any of those funds to Chris; 

(e) unilaterally and without authority preventing Chris or other members of the CBJ 
Management team from being paid funds due and owing to them from CBJ and 
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FEH thereby depriving them of any source of funding to retain counsel or other 
professional advisors to contest steps taken pursuant to the enforcement of the  
Share Pledge Agreement or prevent the implementation thereof; and  

(f) such further and other particulars as Chris shall provide prior to trial. 

69. As previously stated, if the Illegal Agreement and Illegal FEH Sale closes with title and 

beneficial ownership of the FEH Lands or the FEH Shares have been or are transferred to Elena 

Salvatore, Vincent Salvatore, John Doe or XYZ Corp., CBJ may have no recourse against FEH 

for payment of the Management Fee or any other amounts that are currently due and owing to 

CBJ and will further deprive Chris and others of substantial value arising from their legal and/or 

beneficial share ownership in those corporations based on the actual and true market value of the 

FEH Lands.  

70. In the further alternative, Chris states and the fact is that the actions taken by Jeff, Elena 

Salvatore and Vincent Salvatore Jr. constitute material and substantial “oppressive conduct” 

towards Chris in his capacity as a CBJ and FEH shareholder which permits judicial relief as per 

the provisions set out in the OBCA. 

71. Accordingly, Chris is seeking an interim injunction to enjoin the Defendants from selling 

or otherwise dealing with the FEH Lands or FEH Shares or to any other parties pending the 

outcome of this Action.  Chris states that: 

(a) there is a serious issue to be tried – the alleged conspiracy to defraud Chris 

(b) damages alone will not provide an adequate remedy, in that irreparable harm will 
be created if the interim injunction is not granted. No fair and reasonable redress 
would be available after trial if the FEH Lands are sold to a third party; and   

(c) the balance of convenience favours the granting of the interim injunction. 

72. Further, the Plaintiffs collectively state and the fact is that they are entitled to 

immediately charge the FEH Lands by way of a Certificate of Pending Litigation to secure the 
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FEH Lands and prevent the sale, financing or transfer of the FEH Lands and are further entitled 

to an order enjoining the transfer of the FEH shares pending the outcome of this Action. 

CLAIMS 

A. Conspiracy 

73. The Defendants engaged in a conspiracy. Each of the individual Defendants conspired to 

profit from and harm Chris. The particulars of the Defendants’ conduct in entering into the 

Illegal Agreement and the Share Pledge Agreement are described above.  

74. The Defendants acted with the predominant purpose of harming Chris. They: 

(a) mapped out the conspiracy and reached the Illegal Agreement on how to 
maximize the profits from the conspiracy, while minimizing the chances of 
getting caught; 

(b) acted with the predominant purpose of harming Chris by stripping his interest in 
FEH; and 

(c) if the sale of the FEH Lands or FEH Shares is not enjoined, they will have caused 
actual damage to Chris. 

75. Similarly, the Defendants’ orchestrated unlawful conduct which constituted a conspiracy. 

They: 

(a) came to an agreement on how to proceed with the conspiracy and acted in 
combination with a common design of harming Chris, while profiting themselves; 

(b) acted unlawfully, as set out above by entering into and carrying out the Illegal 
Agreement; 

(c) directed their unlawful conduct toward Chris; 

(d) knew they were harming Chris; and 

(e) unless the sale of the FEH Lands or the FEH Shares is enjoined, the Defendants 
will in fact harm Chris. 
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76. Each of the Defendants played key roles in the conspiracy. While Jeff and Bressi were 

the  puppeteers, the other Defendants played important roles and are accordingly, jointly and 

severally liable for all damages resulting from the conspiracy. 

Breach of Fiduciary Duty and Knowing Assistance 

77. Chris was at Jeff’s mercy. Jeff had the ability to orchestrate the conspiracy. In his role as 

a director or FEH and as the trustee of the Burrell Family Trust, Jeff had the obligation to act in 

the best interests of FEH as well as make full and frank disclosure to Chris. Instead, Jeff acting 

with the other Defendants, developed a scheme to defraud Chris of more than $25 million, while 

destroying the Fort Erie Project, and leaving it with no cash to continue development.  

78. FEH was insolvent at the time of Bressei’s false promises to fund. Jeff knew that Bressi’s 

representation regarding funding were false and that the Bressi Funding Agreement would never 

provide the necessary funding to FEH. None of the actions taken by Jeff were in the best 

interests of FEH and the Plaintiffs. They were purely self-motivated. 

79. The remaining Defendants knew or ought to have known that Jeff was acting in breach of 

his fiduciary duties to FEH. Again, they assisted Jeff in his breaches and profited from that 

assistance. 

Oppression 

80. As a shareholder of FEH, Chris is a “complainant” for the purposes of section 248 of the 

OBCA. 
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81. Jeff’s actions, as one of the directors of FEH, and the actions of Elena Salvatore and 

Vincent Salvatore as the current directors of FEH, were oppressive and have unfairly disregarded 

Chris’ interests. FEH’s business was the development of the FEH Lands and he always had the 

reasonable expectation that Jeff would act in his best interest toward the development of the FEH 

Lands. 

82. Instead, Jeff used his position as a director or controlling mind of FEH to permit Jeff and 

the other Defendants to profit from the improvident sale the FEH Shares. Jeff has acted solely in 

his own interests, to Chris’ detriment. 

Restitution and Tracing 

83. Chris pleads that all the Defendants have been unjustly enriched at Chris’ expense and 

are liable to Chris for all amounts by which they have been unjustly enriched. Chris has been 

correspondingly deprived of the benefit of these amounts, and there is no juristic reason for the 

Defendants' enrichment. Chris pleads and rely upon the doctrine of unjust enrichment and claims 

that he is entitled to restitution from all the Defendants. 

84. Chris pleads that the Defendants hold any amounts by which they have been unjustly 

enriched and the FEH Lands (by Elena Salvatore and Vincent Salvatore) as trust funds or trust 

assets pursuant to a constructive trust, and that Chris is the beneficiary of those funds and/or 

assets. Chris further pleads that, given the circumstances, there are no factors that would render 

the imposition of a constructive trust in favour of Chris unjust. 
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85. Any funds originating with or that should have been paid to Chris and obtained by any of 

the Defendants by way of fraud, breach of fiduciary duty, self-dealing, oppression or other 

improper conduct should be impressed with a trust in favour of Chris. 

86. Chris seeks such orders as may be necessary to trace such misappropriated funds, 

including any such funds or assets currently held by or transferred to any of the Defendants, or 

transferred to individuals or entities not yet known to Chris. 

87. Chris further seek orders requiring the Defendants to disgorge and/or pay restitution in 

relation to any benefit obtained directly or indirectly as a consequences of the fraud, breach of 

fiduciary duty, self-dealing, oppression or other improper conduct as pleaded herein, including 

any assets obtained with funds originating with or that should have been paid to Chris as a 

shareholder of FEH. 

Fraudulent Concealment And Punitive Damages 

88. The Defendants fraudulently concealed the Illegal Agreement, which constituted the 

conspiracy or scheme from Chris. At all material times, they took steps to conceal their conduct 

from Chris. The Defendants’ conduct was unconscionable and designed to hide their unlawful 

actions. 

89. The Defendants’ conduct warrants punitive damages. The conspiracy is sufficiently 

described above. However, for the sake of completeness, the Defendants entered into the Illegal 

Agreement to siphon millions of dollars away from Chris in the improvident sale of the FEH 

Lands or FEH Shares to Elena Salvatore, Vincent Salvatore, John Doe and/or XYZ Corp. The 

Defendants took active steps to conceal the conspiracy. 
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90. These actions, among the many others described in the Claim, are independent, 

actionable wrongs, which were carefully designed to defraud Chris. This calculated and 

fraudulent conduct should offend the court’s sense of decency. Pure compensatory damages (i.e., 

making the Defendants simply pay back what they took and stopping or reversing the sale of the 

FEH Lands or FEH Shares to either Elena Salvatore, Vincent Salvatore, John Doe or XYZ 

Corp.) is not enough. Punitive damages are necessary to denounce the Defendants’ conduct and 

deter future parties from devising and carrying out similar schemes. 

The Plaintiffs propose that this action be tried on the Commercial List in Toronto. 
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Schedule “A” 

85 Crooks Street , Fort Erie and legally described as: 

PIN 64233-0064  LT       

BLK R W/S CROOKS ST PL 525 VILLAGE OF BRIDGEBURG; LT 84 W/S CROOKS ST PL 
525 VILLAGE OF BRIDGEBURG; PT BLK S W/S CROOKS ST PL 525 VILLAGE OF 
BRIDGEBURG; PT LT 8 CON 2 NIAGARA RIVER BERTIE AS IN RO461513; FORT ERIE 
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1.0 INTRODUCTION 

1. Pursuant to an Order of the Ontario Superior Court of Justice (Commercial List) 

(the “Court”) issued December 19, 2024 (the “Appointment Order”), TDB 

Restructuring Limited was appointed as receiver and manager (the “Receiver”), 

without security, of all of the assets, undertakings and properties of CBJ – Fort 

Erie Hills Inc. (the “Debtor”), including, without limitation, the real property 

municipally known as 85-87 Crooks Street and 0 Thompson Road, Fort Erie, 

Ontario (the “Real Property”). A copy of the Appointment Order is attached 

hereto as Appendix “A”.  

2. The Appointment Order permitted the Receiver to retain counsel to the 

Applicant, Thornton Grout Finnigan LLP (“TGF”) and Fogler Rubinoff LLP 

(“Foglers”), as counsel to the Receiver. The Receiver retained TGF as insolvency 

counsel and Foglers as real estate counsel.  As TGF and Foglers had represented 

the Applicant on the receivership application, the Receiver engaged Loopstra 

Nixon LLP (“Loopstra”) to provide an independent legal opinion to the Receiver 

with respect to the validity and enforceability of the registered security of the first 

mortgagee.  

3. The Appointment Order, together with other relevant Court documents related 

to the receivership proceeding, has been posted on the Receiver’s website, at 

https://tdbadvisory.ca/insolvency-case/cbj-fort-erie-hills-inc/ 

1.1 Purpose of Report 

4. The purpose of this first report to Court (the “First Report”) is to:  

(a) provide the Court with a brief background leading up to the receivership 

proceedings;  

(b) provide the Court with information about the Receiver’s activities since 

the issuance of the Appointment Order to the date of this First Report;  

(c) report to the Court on the results of the Receiver’s sale process (the “Sale 

Process”) and activities leading to offers for the Real Property; 

https://tdbadvisory.ca/insolvency-case/cbj-fort-erie-hills-inc/
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(d) provide to the Court support for the relief sought by the Receiver, namely 

the request for an approval and vesting order in respect of the Real 

Property, and the sealing of certain confidential documents pending 

completion of the sale transaction for the Real Property (the 

“Transaction”).  In addition to the information contained herein for the 

benefit of the creditors and other stakeholders, the First Report is also 

intended to provide the Court with the following confidential 

information, for which a sealing Order is sought:  

i. a summary of the terms of all offers received for the Real Property; 

and, 

ii. an unredacted copy of the executed Agreement of Purchase and Sale 

for the Real Property dated and accepted on March 28, 2025 (the 

“APS”) between the Receiver and Dunsire Homes Inc. (the 

“Purchaser”);  

(e) provide the Court with information relating to the Receiver’s Borrowings 

Charge (as defined below); 

(e) provide the Court with information relating to the secured creditors in 

respect of the Real Property; 

(f) provide the Court with a summary of the Receiver’s cash receipts and 

disbursements in respect of the Real Property for the period December 

19, 2024, to March 31, 2025 (the “Interim R&D”); and 

(g) request that the Court grant orders: 

i. approving the First Report and the activities of the Receiver set out 

herein; 

ii. authorizing and directing the Receiver to enter into and carry out 

the terms of the APS, together with any further amendments 

thereto deemed necessary by the Receiver in its sole opinion, and 
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vesting title to the Real Property in the Purchaser upon the closing 

of the Transaction contemplated in the APS; 

iii. approving the Proposed Interim Distribution of Proceeds (as 

defined below) from the sale of the Real Property;  

iv. approving the Interim R&D; 

v. sealing Confidential Appendices 1 and 2; and 

vi. approving the fees and disbursements of the Receiver and of the 

Receiver’s counsel for the period of December 19, 2024 to March 31, 

2025.  

1.2 Terms of Reference 

5. In preparing the First Report and making the comments herein, the Receiver has 

relied upon information from third-party sources (collectively, the 

“Information”). Certain of the information contained in the First Report may 

refer to, or is based on, the Information. As the Information has been provided 

by other parties or obtained from documents filed with the Court in this matter, 

the Receiver has relied on the Information and, to the extent possible, reviewed 

the Information for reasonableness.  However, the Receiver has not audited or 

otherwise attempted to verify the accuracy or completeness of the Information 

in a manner that would wholly or partially comply with Canadian Auditing 

Standards pursuant to the Chartered Professional Accountants Canada 

Handbook and, accordingly, the Receiver expresses no opinion or other form of 

assurance in respect of the Information. 

6. Unless otherwise stated, all dollar amounts contained in the First Report are 

expressed in Canadian dollars. 
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2.0 BACKGROUND 

7. The Debtor is a company incorporated pursuant to laws of the Province of 

Ontario, whose principal asset consists of the Real Property. 

8. The Debtor is the registered owner of the Real Property. The Real Property has 

not been developed and is vacant land. The lands were formerly operated as a 

golf course. 

9. The Real Property received draft plan approval by the Town of Fort Erie (the 

“Town”) for the construction of a low-density subdivision development 

consisting of 79 single family detached homes, 102 single family semi-detached 

homes, 200 townhomes and 800 apartment units. 

10. The applicant in this matter, Hillmount Capital Mortgage Holdings Inc. 

(“Hillmount” or the “Applicant”) is a secured creditor of the Debtor.  Pursuant 

to a commitment letter between the Debtor and Hillmount dated August 8, 2023 

and an amending agreement dated October 24, 2023, Hillmount provided a 

secured mortgage loan to the Debtor (the “Loan”).  

11. The Loan is secured by, among other things, a first-ranking mortgage on title to 

the Real Property and a general security agreement in favour of Hillmount 

granted by the Debtor.  

12. Due to the Debtor being in default of its obligations under the Loan with 

Hillmount, the Applicant made an application for the appointment of the 

Receiver (the “Application”) on November 29, 2024. 

13. Further information regarding the background for the Application can be found 

in the Affidavit of Itzhak (Yitz) Levinson dated November 29, 2024, attached 

hereto as Appendix “B”. 

14. The Application was initially scheduled to be heard on December 11, 2024, 

however, the Court adjourned the hearing to permit other parties to a separate 

action involving the Real Property to be served with the application materials. A 
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copy of the related Endorsement of Justice Kimmel dated December 11, 2024 

(the “December 11 Endorsement") is attached hereto as Appendix “C”. 

15. The Receiver requested and received a payout statement from the Applicant (the 

“Payout Statement”).  The amount owing to the Applicant in respect of its first 

charge / mortgage is $7,923,102.54 as of April 25, 2025, with a per diem interest 

amount of $2,714.14 thereafter. A copy of the Payout Statement is attached as 

Appendix “D” to this report. 

3.0 RECEIVER’S ACTIVITIES 

3.1 Receiver’s Preliminary Inquiries  

16. Following the Appointment Order being granted, the Receiver undertook efforts 

to engage with the representatives of the Debtor and its counsel, for the purpose 

of obtaining information relevant to the Real Property (i.e. bank account details, 

insurance policies, HST status, property tax statements, information for the data 

room, etc.).  

17. As the Debtor failed to respond to the Receiver’s multiple requests for 

information, it was not until January 7, 2025, that the Debtor’s counsel, Mr. 

David Badham, provided a response to the Receiver. Mr. Badham advised that 

the request was forwarded to his client, but given the holiday season during 

which it was sent, he had not received a complete response back. Mr. Badham 

stated that he would follow up with his client and forward the materials as he 

receives them. The Receiver has not received any update or information as of the 

date of this First Report. 

18. The Receiver also contacted Hillmount representatives, who furnished a 

voluminous amount of materials relating to the Real Property. The information 

assisted the Receiver’s understanding of the Real Property and supported the 

implementation of a sale and marketing process.  
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19. In parallel with the above efforts, the Receiver contacted various departments 

within the Town, including the planning department, tax department, and 

municipal services department, to obtain information concerning the Real 

Property. These inquiries related to, among other things, zoning information, 

draft plans, utility accounts, and various reports that had previously been 

submitted by the Debtor as part of the development approval process. The Town 

was very accommodating in responding to the Receiver’s requests and provided 

all requested documentation in a timely manner. 

3.2 Insurance  

20. Pursuant to the December 11 Endorsement, the Debtor was ordered to renew the 

certificate of insurance for the Real Property, prior to the expiry of the then-

existing policy on December 13, 2024. The Debtor did not comply, and the 

certificate of insurance was not renewed by the required deadline.  

21. Following its appointment, the Receiver took steps to secure insurance coverage 

for the Real Property by obtaining a new policy through the incumbent broker.  

22. The policy obtained by the Receiver is a Commercial General Liability insurance 

for the Real Property with a coverage limit of approximately $5,000,0000. 

23. The existing insurance coverage is due to expire on December 30, 2025.  

3.3 Possession, Security, Conservative and Protective Measures 

24. The Receiver relied on Lennard Realty Group (“Lennard”), the real estate 

brokerage retained to sell the Real Property, to conduct an initial site visit and 

provide photographs to assist in assessing the general condition of the Real 

Property.  

25. The Receiver contacted the Town to obtain information relating to the Real 

Property. During the course of these inquiries, the Town advised the Receiver of 

recent by-law enforcement activity on the site. The Receiver subsequently 

obtained copies of the relevant by-law orders, which confirmed that garbage had 
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been unlawfully dumped on the site. Additionally, the Receiver was further 

advised by local residents that children had been observed accessing the roof of 

one of the structures located on the site. The Receiver addressed all outstanding 

orders, to be in compliance with applicable by-laws.  

26. Due to potential safety hazards and liability, the Receiver retained Richmond 

Advisory Services Inc. (“RAS”) to provide property management services 

including attending on site to mitigate potential risks such as unauthorized 

access. 

27. In consultation with RAS, the Receiver installed fencing around the perimeter of 

the Real Property. 

3.4 Statutory Notices 

28. On December 28, 2024, the Receiver prepared and issued the Notice and 

Statement of Receiver pursuant to section 245 (1) of the Bankruptcy and 

Insolvency Act (Canada) (the “BIA”) to the known creditors of the Debtor and in 

respect of the Real Property. 

3.5 Property Taxes 

29. The Receiver contacted the Town to ascertain the outstanding property taxes for 

the Real Property. Subsequently, the Receiver received the interim tax bill from 

the Town dated February 3, 2025, for two roll numbers associated with the Real 

Property:  

a) 0 Thompson Road #020 026 12800 0000, and 

b) 87 Crooks Steet #020 026 12800 0000. 

30. On February 19, 2025, the Receiver paid property taxes in respect of 87 Crooks 

Street in the amount of $69,264.73.  

31. The Receiver did not pay the property taxes in respect of 0 Thompson Road as 

Foglers requested that payment be held pending confirmation that the tax 
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certificate issued by the Town corresponds with the PIN and legal description of 

the Real Property subject to the receivership.  Foglers has now received 

confirmation from the Town that 0 Thompson Road is owned by the Debtor.  

32. The Receiver intends to pay all outstanding property taxes for both roll numbers 

from the proceeds generated from the sale of the Real Property.  

3.6 Other Activities 

33. Other activities performed by the Receiver since the issuance of the Appointment 

Order include (without limitation): 

a) arranging for a copy of the Appointment Order to be registered against 

title to the Real Property; 

b) requisitioning and reviewing a title search; 

c) maintaining regular communication with the secured lender and 

providing periodic updates regarding the Real Property and receivership 

proceedings; 

d) corresponding with potential financiers and/or purchasers regarding the 

Real Property; 

e) responding to inquiries from stakeholders, including counsel to the 

Court-appointed receiver in the matter of Mizue Fukiage et al. v. 

Clearview Garden Estates Inc. et al - Court File No. CV-25-00736577-

00CL. This receivership was commenced by the application of certain 

equity investors who purportedly invested funds in, among others, the 

Respondent for the purchase of the Real Property; 

f) entering into a listing agreement with Lennard; and 

g) monitoring Lennard’s weekly marketing activities. 
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4.0 MARKETING AND SALE PROCESS 

34. The Receiver engaged in a sale process for the Real Property as described below. 

4.1 The Sale Process  

35. In or around January 2025, the Receiver was approached by a party who 

expressed interest in acquiring the Real Property as a potential stalking horse 

bidder; however, no formal offer was ever submitted, and the matter did not 

proceed further. 

36. The Receiver requested listing proposals from three commercial real estate 

brokers for the marketing and the sale of the Real Property, including Lennard. 

Each of the brokers has considerable experience selling residential and 

commercial real estate in Ontario.  

37. The Receiver received proposals from two of the three brokerages and ultimately 

selected Lennard, in consultation with Hillmount in its capacity as the senior 

secured creditor and first mortgagee of the Real Property.  

38. On January 27, 2025, the Receiver entered into a multiple listing service (“MLS”) 

listing agreement with Lennard to market the Real Property.   

39. After discussions with Lennard, the Receiver set an initial bid deadline date of 

March 25, 2025. Lennard advised the Receiver that it believed this would provide 

sufficient time to appropriately canvas the market.   

4.2 Marketing efforts 

40. Lennard officially launched their marketing campaign on February 10, 2025, 

which included listings on major platforms, targeted outreach, and promotional 

materials.   

41. The Receiver provided Lennard with a template form of APS to be used, which 

was uploaded to the online data room maintained by Lennard, to facilitate 

purchaser due diligence. The Receiver also provided a form of confidentiality 
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agreement for interested parties to execute, in order to be given access to a virtual 

data room and perform due diligence (the “Confidentiality Agreement”). 

42. A summary of marketing activities undertaken by Lennard is set out below: 

a) Prepared a brochure / teaser letter that was mailed out along with the 

Confidentiality Agreement on a targeted basis;  

b) posted on social media (LinkedIn) which received over 2,000 impressions 

in the first week; 

c) delivered e-mails to Lennard’s distribution list of approximately 3,000 

parties with 550 targeted developers; 

d) conducted targeted outreach by calling approximately 175 active developers 

in Southwestern Ontario;  

e) listed the Real Property on Lennard’s website and on MLS; 

f) published advertisements in the Novae Res Urbis - City of Toronto Edition 

publication on February 26th, 2025, and The Globe and Mail published on 

February 20, 2025, and March 13, 2025; and 

g) established an electronic data room to provide access to confidential 

information pertaining to the Real Property to parties who had executed a 

Confidentiality Agreement. 

4.3 Offers Received 

43. As a result of these marketing efforts, Lennard received twenty-five (25) signed 

Confidentiality Agreements by prospective purchasers or brokers, all of whom 

were given access to the electronic data room. 

44. On March 25, 2025, Lennard received four (4) offers for the Real Property. The 

Receiver reviewed the offers with Lennard and Hillmount. Based on the offers 

submitted, the Receiver determined that the offer from the Purchaser is the 
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highest and best available offer, given, among other things, current market 

conditions, and should be accepted.  A summary of the offers received for the Real 

Property will be filed with the Court as Confidential Appendix “1”, under seal. 

Confidential Appendix “1” demonstrates that the accepted offer contained the 

highest and best value. 

45. Subject to the terms thereof including a request for Court approval, the Receiver 

proceeded to execute the APS with the Purchaser on March 28, 2025 on 

substantially the same terms as the form posted to the electronic data room, as 

further described below. 

4.4 The Agreement of Purchase and Sale 

46. Salient terms of the APS and matters relating thereto include: 

(a) the “Purchased Assets” include the Real Property and other documents 

and property relating to the Real Property; 

(b) the Purchaser was required to provide a deposit two (2) business days 

following the execution of the APS, which has been received by the 

Receiver;  

(c) the APS is conditional on Court approval and the issuance of an order 

vesting the Purchased Assets (as defined in the APS) in the Purchaser free 

and clear of all claims and encumbrances, other than those specifically 

listed in the APS as permitted encumbrances (the “AVO”); 

(d) there are no conditions to closing other than the issuance of the AVO; 

(e) the Purchaser is buying the Real Property on an “as is, where is” basis; 

and 

(f) closing of the sale provided for in the APS is scheduled to occur within 

the earlier of: (i) forty-five (45) calendar days after acceptance of the APS, 

and (ii) two (2) Business Days immediately following the date upon which 
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the AVO is granted, or such other date as the Receiver and Purchaser may 

mutually agree upon. 

47. A copy of the APS, with the purchase price and deposit amount redacted, is 

attached hereto as Appendix “E”. An unredacted copy will be filed as 

Confidential Appendix “2” with the Court, under seal.  

4.5 Approval of Sale of Real Property 

48. The Receiver believes that the marketing process undertaken by Lennard and the 

Receiver was appropriate considering the nature of the Real Property. The Sale 

Process allowed for sufficient market exposure for the Real Property, for, among 

others, the following reasons: 

a) notice of the sale was sent to more than 3,000 parties; 

b) the Real Property was listed for sale on MLS; 

c) the Real Property was listed on Lennard’s website; 

d) the Real Property was marketed in two different publications on two 

separate dates; 

e) twenty-five (25) parties executed a Confidentiality Agreement, and four (4) 

parties submitted offers; 

f) the Real Property was exposed to the market on MLS for a period of 

approximately eight weeks, based on Lennard’s recommendation, and 

consistent with other sales processes in this province for vacant lands in 

receivership proceedings. 

49. Accordingly, based on the above, the Receiver is satisfied that the marketing 

process was conducted in a commercially reasonable manner and provided a 

sufficient and fair opportunity for interested parties to participate in the process. 

50. The Receiver recommends the approval of the Transaction as: 
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(a) the market was widely canvassed and there was significant interest 

generated in the Real Property; 

(b) the purchase price of the Transaction is the highest and best price for the 

Real Property, is superior to the other offers received for the Real Property 

and is reasonable in the circumstances; 

(c) the first mortgagee is supportive of the Transaction; and 

(d) there is no indication that further exposure to the market will result in an 

offer superior to the Purchaser’s offer. 

51. The Receiver therefore recommends the approval of the APS by the Court. The 

Transaction contemplated by the APS provides for the greatest recovery available 

in the circumstances. The Receiver is advised that Hillmount supports the AVO, 

and the completion of the Transaction as contemplated in the APS. 

5.0 RECEIVER’S BORROWINGS 

52. Pursuant to paragraph 21 of the Appointment Order, the Receiver was 

empowered to borrow up to $250,000 at any time for the purpose of funding the 

exercise of the Receiver’s powers and duties. The Appointment Order charged the 

Real Property with the Receiver’s Borrowings Charge as security for the payment 

of the monies borrowed, together with interest and charges thereon, in priority 

to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any person, but is subordinate in priority to the Receiver’s 

Charge (defined below) and the charges as set out in sections 14.06(7), 81.4(4), 

and 81.6(2) of the BIA. 

53. To date, the Receiver has borrowed and has issued Receiver’s certificates to the 

Applicant totaling $250,000 against the Real Property.  The Receiver issued 

Receiver’s certificates to the Applicant in respect of these borrowings. 
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6.0 SECURED CREDITOR 

6.1 Real Property Secured Creditors 

54. A copy of the parcel register searches for the Real Property was obtained from the 

Ontario Land Registry Office (collectively, the “Title Search Report”). A copy 

of the Title Search Report, dated March 31, 2025, is attached hereto as Appendix 

“F”. 

55. A summary of the charges and notices registered against the Real Property as set 

out in the Title Search Report is as follows: 

Date of 
Registration 

Nature of 
Registration 

Registrant Amount 

2023/10/25 Charge 
Hillmount Capital 

Mortgage Holdings Inc. 
$8,000,000 

2024/02/13 Notice 
Dennis Blain / Lakefront 

Developments Inc. 
$5,000,000 

2024/10/29 Charge 1001045239 Ontario Inc. $49,000,000 

 

56. The Receiver has obtained an independent legal opinion from Loopstra Nixon 

LLP, opining that, subject to the usual assumptions and qualifications, 

Hillmount’s charge / mortgage constitutes a valid and enforceable first ranking 

charge / mortgage against the Real Property. 

57. Following the closing of the sale transaction, the Receiver intends to obtain and 

review the underlying security documentation in respect of the subsequent 

$5,000,000 notice registered in favour of Mr. Dennis Blain and Lakefront 

Developments Inc. and the further subsequent $49,000,000 charge registered in 

favour of the 1001045239 Ontario Inc., to assess the validity and enforceability of 

these charges.  Any further distribution of funds following the Receiver’s review 

of documentation supporting subsequent encumbrances as set out above will be 

subject to a future motion on notice to all parties on the Service List.  All charges 
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and encumbrances listed above will be vested off title if the AVO requested on 

this motion is granted, with the proceeds standing in place of such registrations. 

7.0 PROPOSED INTERIM DISTRIBUTION 

7.1 Distribution of Real Property Proceeds 

58. The Receiver seeks to distribute the proceeds of sale upon closing the Transaction 

for the Real Property as follows (the “Proposed Interim Distribution of 

Proceeds”): 

(a) payment to the Town for the property taxes owing on the Real Property 

of approximately $114,252.51, plus any further interest or fees at the time 

of closing; 

(b) payment to Lennard of the commissions owed to it upon the successful 

sale of the Real Property and closing of the Transaction; 

(c) payment of the unpaid fees and disbursements of the Receiver, Foglers, 

and TGF; 

(d) repayment to Hillmount of the Receiver’s borrowings of $250,000 plus 

interest thereon to the date of payment under the Receiver’s Borrowings 

Charge in respect of the Real Property; and 

(e) payment to Hillmount of all amounts owing by the Debtor to Hillmount 

pursuant to Hillmount’s first-ranking mortgage to the date of payment. 

59. The balance of the proceeds from the Transaction will be held in trust by the 

Receiver pending further order of the Court. 

8.0 RECEIPTS AND DISBURSEMENTS 

60. The Interim R&D for the period from December 19, 2024, to March 31, 2025 sets 

out cash receipts of $250,471 and cash disbursements of $155,978 resulting in an 
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excess of receipts over disbursements of $94,493, excluding the purchase deposit 

which is separately held in trust. A copy of the Interim R&D is attached hereto as 

Appendix “G”. 

9.0 SEALING 

61. The Receiver respectfully requests that the Court seal Confidential Appendices 1 

and 2 to this report, being the offer summary relating to the Real Property and an 

unredacted copy of the APS, respectively. The Receiver believes that the summary 

of the offers received, and the purchase price and deposit amounts contained in 

the APS for the Real Property should be kept confidential until the completion of 

the Transaction with respect to the Real Property. 

62. The inclusion in the public record of the offer summary and an unredacted copy 

of the APS (which discloses the purchase price and deposit amount) would be 

prejudicial to, among other things, the integrity of the sale process and any 

additional marketing efforts that may be needed for the Real Property if the 

Transaction for the Real Property fails to close for any reason. 

63. The sealing order sought is limited in time and will automatically expire upon the 

closing of the Transaction contemplated in the APS or further order of the Court. 

This will ensure that the offers and purchase price provided in the APS remain 

confidential until all sale efforts are completed. This is necessary and sufficient to 

reasonably protect the legitimate stakeholder interests in the circumstances.  

64. A full copy of the APS is being publicly filed as Appendix “E” to this report, with 

the purchase price and deposit amounts redacted. As a result, the sealing order’s 

effect on the completeness of the public record, if any, will be minimal. 

10.0  PROFESSIONAL FEES 

65. The Appointment Order provides that the Receiver and counsel to the Receiver 

shall be paid their reasonable fees and disbursements, in each case at their 

standard rates and charges unless otherwise ordered by the Court on the passing 
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of accounts, and that the Receiver and counsel to the Receiver were granted a 

charge (the “Receiver's Charge”) on the Real Property, as security for such fees 

and disbursements. The Receiver's Charge is a first charge on the Real Property 

in priority to all security interests, trusts, liens, charges and encumbrances, 

statutory or otherwise, in favour of any Person, but subject to sections 14.06(7), 

81.4(4), and 81.6(2) of the BIA. 

66. The Receiver’s accounts for the period from November 11, 2024, to March 31, 

2025 total $103,027.81 in fees and disbursements, plus HST of $13,393.63, for a 

total amount of $116,421.44. A copy of the Receiver’s interim accounts, together 

with a summary of the accounts, the total billable hours charged per account, and 

the average hourly rate charged per account, is set out in the Affidavit of Jeffrey 

Berger sworn on April 9, 2025 and attached as Appendix “H” to this report.  

67. The accounts of the Receiver’s insolvency counsel, TGF, for the period from 

December 20, 2024, to March 31, 2025 total $21,892.50 in fees and 

disbursements, plus HST of $2,846.03 for a total amount of $24,738.53. A copy 

of TGF’s interim accounts (redacted only for privilege), together with a summary 

of the accounts, the total billable hours charged per account, and the average 

hourly rate charged per account, is set out in the Affidavit of D. J. Miller sworn 

on April 9, 2025 and attached as Appendix “I” to this report.  

68. The accounts of the Receiver’s real estate counsel, Foglers, for the period from 

December 20, 2024, to March 31, 2025 total $27,083.50 in fees and 

disbursements, plus HST of $3,511.63 for a total amount of $30,595.13. A copy of 

Foglers’ interim accounts (redacted only for privilege), together with a summary 

of the accounts, the total billable hours charged per account, and the average 

hourly rate charged per account, is set out in the Affidavit of Joseph Fried sworn 

on April 9, 2025 and attached as Appendix “J” to this report.  

69. The accounts of Loopstra, retained by the Receiver to provide an independent 

legal opinion regarding the priority and validity of Hillmount’s registered 

security, for the period from February 24, 2025, to April 7, 2025 total $4,562.50 

in fees and disbursements, plus HST of $593.13 for a total amount of $5,155.63. 
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A copy of Loopsta’s interim accounts, together with a summary of the accounts, 

the total billable hours charged per account, and the average hourly rate charged 

per account, is set out in the Affidavit of Matthew Himmel sworn on April 7, 2025 

and attached as Appendix “K” to this report.  

11.0 RECEIVER’S REQUEST OF THE COURT 

70. Based on the foregoing, the Receiver respectfully requests that the Court grant 

the orders described in paragraph 4(g) above. 

All of which is respectfully submitted to this Court as of this April 10, 2025. 

TDB RESTRUCTURING LIMIITED, solely in its capacity as Court-
appointed Receiver and Manager of CBJ – Fort Erie Inc. and not in its 
personal or corporate capacity 
 
Per:  
 

Jeffrey Berger, CPA, CA, CIRP, LIT 
Managing Director 
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