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SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
BETWEEN:
CAMERON STEPHENS MORTGAGE CAPITAL LTD.
Applicant
-and-
CONACHER KINGSTON HOLDINGS INC. and 5004591 ONTARIO INC.
Respondents

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF THE
COURTS OF JUSTICE ACT, R.S.0. 1990, c. C.43, AS AMENDED

NOTICE OF APPLICATION

TO THE RESPONDENT(S)
A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicants. The claim
made by the Applicants appears on the following page.

THIS APPLICATION will come on for a hearing

[ In person
[ By telephone conference

X By video conference

at the following location: Zoom coordinates to be provided.

(Courthouse address or telephone conference or video conference details, such as a dial-in number, access
code, video link, etc. if applicable)

on Thursday, June 29", 2023, at 9:45 a.m. (or on a day to be set by the registrar).



Electronically issued / Délivré par voie électronique : 23-Jun-2023 Court File No./N° du dossier du greffe : CV-23-00701672-00CL
Toronto Superior Court of Justice / Cour supérieure de justice
-

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application you or an Ontario lawyer acting
for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of
Civil Procedure, serve it on the Applicant’s lawyer or, where the Applicant does not have a lawyer,
serve it on the Applicant, and file it, with proof of service, in this court office, and you or your
lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve
a copy of the evidence on the Applicant’s lawyer or, where the Applicant does not have a lawyer,
serve it on the Applicant, and file it, with proof of service, in the court office where the application
IS to be heard as soon as possible, but at least four days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO
OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date June 23, 2023 Issued by

Local Registrar

Address of  Superior Court of Justice
court office: 330 University Avenue, 9" Floor
Toronto, Ontario, M5G 1R7

TO: THIS HONOURABLE COURT

AND TO: RSM CANADA LIMITED
11 King St. W., Suite 700, Box 27,
Toronto, Ontario M5H 4C7

Bryan Tannenbaum, FCPA, FCA, FCIRP, LIT/ FPAIR, SAI
Email: bryan.tannenbaum@rsmcanada.com

Tel: 416-238-5055

Proposed Receiver
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AND TO:

AND TO:

AND TO:

AND TO:

AND TO:
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CONACHER KINGSTON HOLDINGS INC.
425 Alness Street
Toronto, ON M3J 2T8

5004591 ONTARIO INC.
425 Alness Street
Toronto, ON M3J 2T8

NICHOLAS KYRIACOPOULOS
40 R8 PO Box 188
Rideau Ferry, ON KOG1WO0

DEPARTMENT OF JUSTICE
Ontario Regional Office

120 Adelaide Street West, Suite 400
Toronto, Ontario M2N 6P4

Diane Winters — LSO#: 20824V
Tel: 416-973-3172
Email: diane.winters@justice.gc.ca

MINISTER OF FINANCE
Legal Services Branch

777 Bay Street, 11" Floor
Toronto, Ontario M5G 2C8

Steven Groeneveld — LSO#: 454201
Tel:  905-433-5657
Email: Steven.Groeneveld@ontario.ca

Bankruptcy Department
Insolvency Unit
Email: insolvency.unit@ontario.ca
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APPLICATION

1. THE APPLICANT, Cameron Stephens Mortgage Capital Ltd. (“the Lender”) makes

application for an Order substantially in the form filed herewith, seeking, inter alia:

@ If necessary, abridging the time for service and filing of this Notice of Application

and the Application Record or, in the alternative, dispensing with same;

(b) Appointing RSM Canada Limited (“RSM”), as the Receiver and Manager (in such
capacity, the “Receiver”), without security, of the properties described as PIN Nos.
36061-0475 through and including 36061-0734, on Conacher Drive, Kingston,
Ontario (the “Kingston Lands”), and PIN Nos. 10306-0064, and 10306-0032
through and including 10306-0035, being 2849- 2857 Islington Avenue, Toronto,
Ontario (the “Toronto Lands”) all of which are more particularly described in

Schedule “A” hereto, (collectively the “Properties”);

(©) Granting a charge over the Properties in favour of the Receiver and the Receiver’s
counsel to secure their fees and disbursements in respect of this proceeding on the

terms as set out in the draft Order filed (the “Receiver’s Charge”); and

(d) Such further and other relief as counsel may request and to this Honourable Court

may seem just.
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Background
2. THE GROUNDS FOR THE APPLICATION are:
@) The Respondents corporations, Conacher Kingston Holdings Inc. (“Conacher
Inc.”) and 5004591 Ontario Inc. (“500 Inc.”) are companies incorporated pursuant

to laws of the Province of Ontario.

(b) Conacher Inc. is the registered owner of the Kingston Lands and 500 Inc. is the

registered owner of the Toronto Lands.

(c) The Kinsgston Lands are located on the north side of Conacher Drive, east of
Division Street in Kingston Ontario. The property is a redevelopment site of
approximately 18.96 acres for the construction of the “Kingston Townhomes

Project” consisting of 257 townhouse lots.

(d) The Toronto Lands consist of a land assembly with a total acreage of 0.844 acres,
site plan approved for the development of a 111 unit, 75,000 square foot, 6-storey

condominium tower known as the “Step Condos”.

(e) The Debtors are indebted to Cameron Stephens with respect to a credit facility
made available by Cameron Stephens to Conacher Inc., pursuant to and under the

terms of a Letter of Commitment dated November 22, 2019 (the “Loan”).

(j) As security for its obligations to Cameron Stephens, the Debtors provided security

in favour of Cameron Stephens, including, inter alia:
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(i) a General Security Agreement dated December 5, 2019, and registered
pursuant to The Personal Property Security Act (Ontario) on November 29,

2019, pursuant to Financing Statement No. 20191129 1704 1462 6514,

(i) a General Security Agreement dated December 5, 2019, and registered
pursuant to The Personal Property Security Act (Ontario) on November 29,

2019, pursuant to Financing Statement No. 20191129 1704 1462 6515;

(i) afirst ranking Charge against the Kingston Lands securing the principal sum
of $15,600,000.00, which Mortgage was registered on the 18th day of
December 2019 in the Land Registry Office for the Land Titles Division of

Frontenac (No. 13) as Instrument No. FC294966;

(iv)  a Collateral Charge against the Toronto Lands securing the principal sum of
$15,600,000.00 which Mortgage was registered on the 18th day of December
2019 in the Land Registry Office for the Land Titles Division of Toronto (No.

80) as Instrument No. AT5323017; and

(v) Assignments of Rents and Leases dated December 2", 2019, which
Assignment was registered on the 18" day of 2019 in the Land Registry Office

for Toronto (#80), as Instrument No. 805323018.

The obligations of Conacher Inc. to Cameron Stephens were also guaranteed by
500 Inc. and by Nicholas Kyriacopoulos (“Nicholas”), the principal of the Debtors,
pursuant to Guarantees dated November 5, 2019 (the “Guarantees”). Pursuant to

the Guarantees, 500 Inc. and Nicholas agreed unconditionally to pay off all amounts
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owed by Conacher Inc. to Cameron Stephens, together with interest thereon, and

all costs, charges and expenses incurred to enforce payment.
Other Creditors
(h) A search of title to the Kingston Lands reveals:

I. asecond ranking Charge in favour of 2462686 Ontario Inc. registered as
Instrument No. FC312121 on October 23, 2020, for the principal sum of
$5,000,000.00; and

ii.  a third ranking Charge in favour of 2478659 Ontario Ltd. registered as
Instrument No. FC362038 on November 3", 2022, for the principal sum of
$8,500,000.00.

0] PPSA search results show that there is a General Security Agreement registered in
favour of 2462686 Ontario Inc. against the property of Conacher Inc. including a
Share Pledge Agreement granted by the Guarantor, Nicholas, in favour of the
secured party pledging all of his shares in 500 Inc., which security was registered
on January 31%, 2023, by registration of a Financing Statement No. 20230131 1033

1590 9222.

()] There are substantial tax arrears, including penalties and interest, for each of the
parcels. The total taxes outstanding as at June 21%, 2023, with respect to the
Kingston Lands total $16,180.55. The total taxes outstanding against the Toronto

Lands as at June 15™ 2023, total $80,749.34.
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The Default

3. Conacher Inc. fell into default on August 1, 2022, when it failed to pay the monthly interest
payment of $106,061.40, then due and the Extension Fee for the period of July 1, 2022, to January

1, 2023.

4. As a result of the default of Conacher Inc., on August 19", 2022, Cameron Stephens issued
demands for payment and Notices of Intention to Enforce Security pursuant to Section 244(1) of
the Bankruptcy and Insolvency Act (“NITES”) to the Debtors and the 10-day notice period under

the NITES expired.

5. On August 19", 2022, Cameron Stephens also made written demand upon 500 Inc. and

upon Nicholas with respect to their Guarantees.

6. The borrower subsequently made payment on account but fell into default on multiple
occasions thereafter. Accordingly, the Applicant issued a further Notice of Intention to Enforce
Security and a further Demand Letter served upon Conacher Inc. and the Guarantors dated April

26", 2023.

7. As of June 15", 2023, the amount outstanding to Cameron Stephens was 13,209,845.97,

plus additional costs. Interest continues to accrue at the rate of 12.25 percent per annum.

8. Conacher has failed to exercise commercially reasonable efforts to secure and progress the
Townhomes Project. The grass is about 3 feet tall and there is no equipment on site. There are 2
blocks of approximately 10 townhomes constructed but not completed and another 2 blocks of

approximately 10 townhomes that have merely had foundations poured. The servicing for the land
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is completed and a subdivision agreement is in place, but the property and the partially constructed

buildings and foundations have been left exposed to the elements.

9. The Toronto Lands are vacant. They have been approved for a 5 storey, 111 condominium
apartments building however the Debtors do not have the financing to carry forward their

construction. They attempted to sell the Step Condos but the transaction did not close.

10. The registration of the third ranking Charge on November 3, 2022 without notice and
without the consent of Cameron Stephens was also an Event of Default under the terms of the

Applicants Loan commitment.

11. Despite further demands, the Debtors have stopped communicating with Cameron

Stephens and the loan remains in default.

It is Just and Convenient to Appoint a Receiver

12, The Debtors are unable to fulfill their obligations to Cameron Stephens and other creditors

and are unable to complete the construction of the projects.

13. It is necessary to appoint a Receiver to take control of the properties to ensure they are
safeguarded and protected from the elements and to maximize their value for the benefit of the

creditors.

14. RSM is a licensed Insolvency Trustee.

15. RSM has consented to be appointed as Receiver and Manager, without security, of

Properties.
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16. The Applicant’s security provides for the right to appoint a Receiver upon default.

17. Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended and

Section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.43, as amended.

18. Rules 1.04, 2.03, 3.02, 16.08 and 38 of the Rules of Civil Procedure, R.R.O. 1990. Reg.

194, as amended; and

19. Such further and other grounds as counsel may advise and this Court may permit.

20. THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

application:

@) Affidavit of Curtis Jackson with attached Exhibits referred to therein;

(b) The Consent of RSM to act as Receiver of the Properties; and

(c) Such further and other evidence as counsel may advise and this Honourable Court

may permit.

DATE: June 23, 2023 GARFINKLE BIDERMAN LLP
Barristers & Solicitors
1 Adelaide Street East, Suite 801
Toronto, Ontario M5C 2V9

Wendy Greenspoon-Soer — LSO#: 34698L
Email: wgreenspoon@garfinkle.com

Tel: 416-869-1234
Fax: 416-869-0547

Lawyers for the Applicant,
Cameron Stephens Mortgage Capital Ltd.


mailto:wgreenspoon@garfinkle.com
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SCHEDULE “A”

The Toronto Lands

PIN No. 10306-0064 - 2849 Islington Avenue, Toronto:

Pt Lot 22, Con 6 WYS TWP of York as in NY735134; Toronto;
PIN No. 10306-0032 — 2851 Islington Avenue, Toronto:

Part Lot 1, Plan 9059 North York as in TR92058, City of Toronto
PIN No. 10306-0033 — 2853 Islington Avenue, Toronto:

Part Lot 1, Plan 9059 North York as in TB221318, City of Toronto
PIN No. 10306-0034 — 2855 Islington Avenue, Toronto:

Part Lot 2, Plan 9059 North York as in TB379984; City of Toronto
PIN No. 10306-0035 — 2857 Islington Avenue, Toronto:

Part Lot 2, Plan 9059 North York as in TB379983, City of Toronto

The Kingston Lands

Lots 1-256 and Blocks 257-260, all inclusive, Plan 13M135, contained within PIN Nos. 36061-
0475 to 36061-0734, City of Kingston.
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Proceeding commenced at Toronto
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