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Court File No. CV-23-00701672-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

CAMERON STEPHENS MORTGAGE CAPITAL LTD.
Applicant

and

CONACHER KINGSTON HOLDINGS INC. and 5004591 ONTARIO INC.

Respondents

AFFIDAVIT OF ROBERT MARCHIONI

I, Robert Marchioni, of the City of Vaughan, in the Province of Ontario, MAKE
OATH AND SAY:

1. | am the president and sole shareholder of 2478659 Ontario Ltd. ("247 Ontario"),
and as such have knowledge of the matters contained in this Affidavit. Where | do not
have direct knowledge, | have stated the source of my information and believe it to be tru.

2. 247 Ontario holds a third mortgage registered as Instrument No. FC362038
against the property municipally known as 311 Conacher Drive, Kingston, Ontario (the
"Kingston Property"), owned by Conacher Kingston Holdings Inc., for the principal sum of
$8,500,000.00. The mortgage is reflected in the parcel attached at page 143 of the Motion
Record.

3. 247 Ontario has no mortgage registered against the properties municipally known
as 2849, 2851, 2853, 2855 and 2857 Islington Avenue, Toronto, Ontario (the "Toronto
Properties”).

4, Cameron Stephens Mortgage Capital Ltd. ("Cameron Stephens") has mortgages
registered against both the Kingston Property and the Toronto Properties to secure a
single debt in the amount of $15,600,000. Copies of the parcels for the Toronto Properties
are attached at Appendix E, page 337 of the Motion Record.

Affidavit of ROBERT MARCHIONI - Page 1 of 3




3

5. | was advised by Nick Kyriacopoulos, now deceased, that he was the sole
shareholder of both Conacher Kingston Holdings Inc. and 5004591 Ontario Inc..

6. There was communication between 247 Ontario's lawyers at the time and TDB
Restructuring Limited in its capacity as the Court-appointed receiver (the "Receiver”)
related to the sale of both the Kingston Property and the Toronto Properties.

7. By letter dated January 24, 2024, 247 Ontario’s counsel requested Cameron
Stephens and the Receiver to seek to satisfy the Cameron Stephens mortgage out of the
proceeds of sale from Toronto Properties and not the Kingston Property, as far as
possible in accordance with the doctrine of marshalling. The letter proposes that either (i)
the Receiver sells the Toronto Properties first and uses those proceeds to extinguish as
much of the Cameron Stephens debt as possible before selling the Kingston Property, or
(ii) if both properties are sold, the proceeds from the Toronto Properties should be applied
first to the Cameron Stephens debt before using any proceeds from the Kingston
Property. This approach is intended to protect the interests of junior mortgagees like 247
Ontario. A copy of letter from Adam Marchioni to the Receiver dated January 24, 2024 is
attached hereto as Exhibit “A”.

8. in response to the proposal by the lawyer for 247 Ontario, the Receiver's counsel,
by letter dated February 2, 2024, advised that the Receiver “would list both Properties for
sale”, allowing the market to dictate the order in which they are sold. The Receiver plans
to maintain the net sale proceeds from each Property in separate trust accounts and will
seek court approval for both the sale transactions and any proposed distribution to
creditors. The Receiver's counsel advised that 247 Ontario will have the opportunity to
make submissions to the Court about any proposed distribution, including raising the
marshalling argument, at the time the Receiver seeks approval for distribution of the sale
proceeds. A copy of the letter dated February 2, 2024 from the Receiver's counsel is
attached hereto as Exhibit “B”.

9. | am concerned that if the Kingston Property is sold and clear title is given to the
purchaser, 247 Ontario's mortgage will be discharged and it will lose its priority and
security for the $8,500,000 debt owing under the mortgage.

10. | have been advised that the doctrine of marshalling is applicable in these
circumstances.
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11. 1 understand that the Receiver previously stated it would sell both properties and
hold the funds in trust. At the time of a previous court appearance, | am aware that there
was no sale of the Kingston Property, only a sale of the Toronto Properties which was
approved by the Court.

12. It appears the Receiver no longer feels bound by the above agreement. However,
in my view, there should be no distinction between selling the Toronto Properties first or
selling the Kingston Property first. In both cases, the funds from the sale of either
properties should be held until the other property is sold.

SWORN BEFORE ME at the City of
Markham, in the Regional Municipality of
York on October 7, 2024

e

Commissioner for Taking Affidavits ROBERT MARCHIONI

{or as may be)

PAUL H. STARKMAN
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These are Exhibits “A” to the
Affidavit of ROBERT MARCHIONI sworn October 4,
202

Commissioner for Taking Affidavits (or as may be)

PAUL H. STARKMAN




march law

barristers and solicitors

Mauro Marchioni, ext. 2246
Email: mmarch@marchlaw ca

March Law

Barristers and Solicitors Adam Justin Marchioni, ext. 2274
9100 Jane Streat Email: amarch@marchlaw.ca
Suite 300, Building “A”

Vaughan, Ontario David Marchioni, Paralegal ext. 2260
Canada L4K 0A4 Email: dmarch@marchlaw ca

Tel: 905-738-8181
Fax: 905-695-8489

Sent via Email to: bryan.tannenbaum@rsmcanada.com
January 24, 2024

R5M CANADA LIMITED

Attn: Bryan Tannenbaum

11 King 5t. W., Suite 700, Box 27,
Toronto, Ontario M5SH 4C7

Dear Mr, Tannenbaum:

RE: Receivership of Conacher Kingston Holdings Inc. {Conacher Kingston)
Court File No. CV-23-00701672-00CL

As you may be aware, we act for 2478659 Ontario Ltd., who is the holder of a charge registered as
Instrument No. FC362038 against the Kingston Lands for the principal sum of $8,500,000.00.

Cameron Stephens Mortgage Capital Ltd. {Cameron Stephens) holds a first ranking charge against the
Kingston Lands, as defined in the Receivership Application, which is registered as instrument No,
FC294966. As we understand it, this charge secures the debt owed by Conacher Kingston to Cameron
Stephens (the Cameron Stephens Debt).

The only other registered charge against the Kingston Lands, aside from the Cameron Stephens mortgage
is a second ranking charge in favour of 2462686 Ontario Inc. registered as Instrument No.FC312121, for
the principal sum of $5,000,000.00.

’

The Cameron Stephens debt is concurrently secured against the Toronto Lands, as defined in the
Receivership Application, by way of first ranking collateral charge registered as AT5323018, for the same
principal sum of $15,600,000.00.

There are no other registered charges against the Toronto Lands.
Based on the foregoing, the rule of marshalling requires that Cameron Stephens and the Receiver, by

extension, seek to satisfy the Cameron Stephens Debt out of the Toronto Lands and not the Kingston
Lands, so far as may be possible.




Where, in circumstances such as these, a subsequent mortgagee (like our client) who is a creditor of the
same debtor, but who may only seek to satisfy its debt out of one property, the marshalling principle
provides that they may insist the debt of the first mortgagee be satisfied out of the estate not mortgaged
to the second, so far as that will extend. In application, this requires one of the following events to occur:

i The Receiver sells the Toronto Lands and utilizes the praceeds of sale of the Toronto Lands to
extinguish, as much as possible, the Cameron Stephens Debt, before selling the Kingston
Lands; or, alternatively,

iil. The Receiver sells the Toronto Lands and the Kingston Lands in any sequence, but does not
distribute the proceeds of either sale until both sales have concluded and the proceeds of sale
of the Toronto Lands are then first applied to extinguish, as much as possible, the Cameron
Stephens Debt, before applying the proceeds of the sale of the Kingston Lands,

Please let us know whether the Receiver objects to the above proposal, in which case it is our intention to
raise the matter with the Court prior to the issuance of any further Directions and/or Orders with respect
to the Receivership.

We are happy to discuss any of the foregoing further should you wish to.

Very truly youys,
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These are Exhibits “B” to the
Affidavit of ROBERT MARCHIONI sworn October 4,
20

Commissioner for Taking Affidavits {or as may be)

PAUL H. STARKMAN
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2 Jeffrey L
Pa ' Ia re RO Ia nd P‘:lli:: Rzilgsd Rosenberg Rothstein LLP

155 Wellington St. West, 35™ Floor
Toronto, ON M5V 3H1

jefflarry@patiareroland.com
T.416.646.4330 / F. 416.646.4301

File # 101971

February 2, 2024 VIAEMAL

Adam Justin Marchioni

March Law Barristers and Solicitors
9100 Jane Street

Suite 300, Building “A”

Vaughan, Ontario

Canada L4K 0A4

Dear Adam Justin Marchioni:

Re: Receivership of Certain Properties (the “Properties”) Owned by Conacher Kingston Holdings
inc.(“Conacher”) and 5004591 Ontario Inc,, (“500 Inc.” and, together with Conacher, the “Debtors”)

We are independent counsel to TDB Advisory (formerly RSM Canada) (the “Recelver”) in connection
with the above noted matter. We are in receipt of your letter to the Receiver dated January 24, 2024.

The Receiver is not prepared to commit to the proposal contained in your letter. Even if the doctrine
of marshalling applies in the circumstances (and the Receiver does not presently take any view on
the merits of your client's marshalling claim), there is no basis under that doctrine (or otherwise) for
your client to direct the sequence in which the Receiver chooses to realize on the Properties.

The Receiver’s current intention is to list both Properties for sale and the market will dictate the
order in which the Properties are sold. Once the Properties are sold, the Receiver will maintain the
net sale proceeds from each of the Properties in separate trust accounts.

In connection with a sale of any of the Properties, the Receiver will seek court approval for both the
sale transaction and the proposed distribution to creditors; to be clear, the Receiver will not make
any distribution to any creditor until it has court approval for so doing. At the time that the Receiver
seeks approval for a distribution of the sale proceeds, your client will be entitled to make
submissions to Court about such proposed distribution and, in doing so, your client can raise its
marshalling argument or any other arguments that it may wish to advance.
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Paliare Roland

We trust this procedure is satisfactory, Should you have any further questions, please let me know.

Yours very truly,
Paliare Roland Rosenberg Rothstein LLP

Jeffrey Larry
JLRS
c B. TannenbaunvyA. Dhanani

W. Greenspoocn
R. Shah

Doc 5164522 v1
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