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PART I – OVERVIEW 

1. TDB Restructuring Limited, in its capacity as the bankruptcy trustee (the "Trustee") of 

Creative Wealth Media Finance ("CWMF"), seeks an Order for directions allowing it to make use 

of the estate funds held by the Trustee that may constitute trust funds or are otherwise funds that 

are subject to the claims of secured creditors.  The Trustee seeks to directors to resolve the impasse 

regarding whether estate funds that are held by the Trustee may be used to fund the administration 

of the bankruptcy estate. 

PART II – FACTS 

2. Prior to its bankruptcy, CWMF operated as a media financing entity that raised capital 

through two primary mechanisms: (i) participation agreements with individual investors, and (ii) 

secured loan arrangements referred to as “Series Investments.” The participation agreements 

provided investors with a fractional interest in specific film loans, while the Series Investments 

were secured against all of CWMF’s assets. 

First Report to the Court of TDB Restructuring Limited, (“TDB Report”), at para 33, Tab 2, Motion 

Record of the Trustee. 

3. In total, the Trustee has received 200 proofs of claim with total claims of approximately 

$264.7 million. The Trustee’s independent counsel reviewed 12 claims to assess the nature of the 

claims and validity of the asserted security interests. Of these reviewed claims, 5 parties asserted 

secured claims, while others asserted trust claims in relation to specific film projects including 

“Assassination Nation”. 

TDB Report at paras 36-40. 
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4. For the film “Assassination Nation,” CWMF entered into a loan agreement with Erostratus 

LLC to finance the production of the film. The loan was funded by investors, who each entered 

into identical Participation Agreements with CWMF. These agreements conveyed to each investor 

a pro rata interest in the loan and expressly established a trust relationship whereby the agreements 

expressly designated CWMF as trustee for the investors. CWMF was responsible for administering 

the loan and securing repayment from the production company’s collateral, including global 

receipts, tax credits, and insurance proceeds. The Participation Agreements required CWMF to 

collect and administer repayments in its own name but on behalf of the investors. While the 

agreements explicitly state there is a trust over the loan principal and interest, there is ambiguity 

as to whether the trust extends to post-repayment profits, such as “Net Profits” or “Adjusted Gross 

Revenues.”  

TDB Report at paras 41-44. 

5. The Trustee has not yet determined whether all or a portion of the estate funds that it holds 

are subject to trust claims, as doing so requires a detailed review of the relevant agreements, the 

claims, and the source of the monies received by the Trustee. To date, the Trustee has not drawn 

on estate funds to pay professional fees and has instead relied on third-party funding provided by 

the Inspectors. 

TDB Report at paras 45-50. 

PART III - ISSUES 

6. The issue on this motion is whether this Honourable Court should grant an order directing 

that the Trustee’s fees and disbursements relating to the administration, preservation and recovery 

efforts both incurred to date and on a go-forward basis may be paid from the estate funds held by 



3 
 

 

 

the Trustee, notwithstanding that the estate funds are subject to unresolved trust claims and claims 

of secured creditors. 

PART IV - LAW AND ARGUMENT  

7. In CWMF’s bankruptcy, the Trustee is uniquely situated to maximize recoveries for all 

claimants and the Trustee’s continued administration of the estate benefits all creditors. 

8. Section 136 of the BIA establishes the statutory order of priority for the distribution of a 

bankrupt’s estate, which is subject to the rights of secured creditors. Within this hierarchy, trustee 

remuneration is explicitly recognized as a preferred claim, and categorized as a cost of 

administration. Section 136 provides the trustee fees a preferential status, ranking ahead of 

unsecured creditors. Furthermore, section 156 states, “the trustee shall receive such fees and 

disbursements as may be prescribed.” 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 136 and s.156. 

9. Section 67 of the Bankruptcy and Insolvency Act excludes any property held by the 

bankrupt in trust for any other person from the assets of the bankrupt. 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 67. 

A. Payment of Administrative Costs from Potential Trust Funds 

10.  In Re Residential Warranty Co. of Canada Inc., the Court held that the existence of a 

pending trust claim does not preclude a trustee from recovering reasonable fees and expenses. 

Justice Topolniski emphasized that the BIA does not authorize charges against confirmed trust 

property, but also recognized that the mere assertion of a trust claim—regardless of its scope—

https://canlii.ca/t/7vcz#sec136
https://canlii.ca/t/7vcz#sec156
https://canlii.ca/t/7vcz#sec67
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cannot be used to paralyze the trustee’s ability to administer the estate. Justice Topolniski granted 

a charge on the assets to the trustee finding that a considerable part of the trustee’s work would 

have benefitted the alleged beneficiaries of the trust assets.  

Re Residential Warranty Co. of Canada Inc. 2006 ABQB 236; aff’d 2006 ABCA 293 (“Residential 
Warranty”) 

11. In Golfside Ventures Ltd. (Re), the Court exercised its inherent jurisdiction to grant a super-

priority charge to the trustee, finding that section 136(1) of the BIA does not exhaustively address 

priority disputes between trustees and secured creditors. The Court identified a legislative gap and 

held that inherent jurisdiction was necessary to prevent unfairness. It emphasized that trustees are 

essential to the integrity of the insolvency system and must be reasonably compensated for 

administering estates, resolving claims, and assisting the court. 

Golfside Ventures Ltd (Re), 2023 ABKB 86 at paras 21-52. 

12. Courts have affirmed that section 183(1) of the BIA preserves the Court’s inherent 

jurisdiction, which may be exercised through judicial discretion. Meant to be used sparingly, two 

preconditions must be met: 

(a) the BIA must be silent or not have dealt with the matter exhaustively; and 

(b) after weighing competing interests, the benefit of the relief sought must outweigh 

the prejudice to those affected. 

Samji (Re), 2013 BCSC 2101 at para 20 citing Residential Warranty at para 26. 

 

 

 

https://www.canlii.org/en/ab/abqb/doc/2006/2006abqb236/2006abqb236.html
https://www.canlii.org/en/ab/abca/doc/2006/2006abca293/2006abca293.html?autocompleteStr=2006%20ABCA%20293%20&autocompletePos=1
https://canlii.ca/t/jvhnz#par21
https://canlii.ca/t/g1xql#par20
https://www.canlii.org/en/ab/abqb/doc/2006/2006abqb236/2006abqb236.html#par26
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B. Compensation under Ontario’s Trustee Act  

13. The Trustee Act codifies the right for trustees to be properly compensated for their work. 

Section 61(1) entitles a trustee to, “… such fair and reasonable allowance for the case, pains and 

trouble, and the time expended in and about the estate, as many be allowed by a judge of the 

Superior Court of Justice.” Justice Topolniski in Residential Warranty found that a similar 

provision in the Alberta version of the Trustee Act (in force at the time but since repealed) 

emphasized the rationale that trustees could avail themselves of this legislation provided such 

provisions do not conflict with the express terms or overarching framework of the BIA.  

Trustee Act, RSO. 1990, c. T.23, s. 61(1). 
Residential Warranty ,at para 43. 

14. To date, there is no opposition to the relief sought by the Trustee and several major 

creditors have indicated their support for the requested relief. 

PART V - RELIEF REQUESTED 

15. The Trustee requests an Order that: 

(a) authorizing the Trustee’s professional fees and disbursements (and those of its 

counsel) relating to the administration, preservation and recovery efforts both 

incurred to date and on a go-forward basis to be paid from the estate funds held by 

the Trustee, subject to approval by the estate’s inspectors and/or the Court; 

(b) permitting the Trustee to repay creditors that have advanced funding for the 

administration of the bankruptcy estate from the estate funds that the Trustee holds; 

and 

(c) such further and other relief as this Honourable Court may deem just. 

https://canlii.ca/t/2rg#sec61
https://canlii.ca/t/1mxf1#par43
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ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 14th day of July, 2025. 

Michael Nowina  
Baker & McKenzie LLP 
Lawyers for the Trustee 
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SCHEDULE "B" – RELEVANT STATUTES 
 
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 67, s. 136 and s.156. 

Property of bankrupt 

67 (1) The property of a bankrupt divisible among his creditors shall not comprise 

(a) property held by the bankrupt in trust for any other person; 

(b) any property that as against the bankrupt is exempt from execution or seizure 
under any laws applicable in the province within which the property is situated and 
within which the bankrupt resides; 

(b.1) goods and services tax credit payments that are made in prescribed 
circumstances to the bankrupt and that are not property referred to in paragraph (a) or 
(b); 

(b.2) prescribed payments relating to the essential needs of an individual that are made 
in prescribed circumstances to the bankrupt and that are not property referred to in 
paragraph (a) or (b); or 

(b.3) without restricting the generality of paragraph (b), property in a registered 
retirement savings plan, a registered retirement income fund or a registered disability 
savings plan, as those expressions are defined in the Income Tax Act, or in any 
prescribed plan, other than property contributed to any such plan or fund in the 12 
months before the date of bankruptcy, 

but it shall comprise 

(c) all property wherever situated of the bankrupt at the date of the bankruptcy or that 
may be acquired by or devolve on the bankrupt before their discharge, including any 
refund owing to the bankrupt under the Income Tax Act in respect of the calendar year 
— or the fiscal year of the bankrupt if it is different from the calendar year — in 
which the bankrupt became a bankrupt, except the portion that 

(i) is not subject to the operation of this Act, or 

(ii) in the case of a bankrupt who is the judgment debtor named in a garnishee 
summons served on Her Majesty under the Family Orders and Agreements 
Enforcement Assistance Act, is garnishable money that is payable to the 
bankrupt and is to be paid under the garnishee summons, and 

(d) such powers in or over or in respect of the property as might have been exercised 
by the bankrupt for his own benefit. 

https://canlii.ca/t/7vcz#sec67
https://canlii.ca/t/7vcz#sec136
https://canlii.ca/t/7vcz#sec156
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-4-2nd-supp/latest/rsc-1985-c-4-2nd-supp.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-4-2nd-supp/latest/rsc-1985-c-4-2nd-supp.html
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Deemed trusts 

(2) Subject to subsection (3), notwithstanding any provision in federal or provincial 
legislation that has the effect of deeming property to be held in trust for Her Majesty, property 
of a bankrupt shall not be regarded as held in trust for Her Majesty for the purpose of 
paragraph (1)(a) unless it would be so regarded in the absence of that statutory provision. 

Exceptions 

(3) Subsection (2) does not apply in respect of amounts deemed to be held in trust 
under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada 
Pension Plan or subsection 86(2) or (2.1) of the Employment Insurance Act (each of which is 
in this subsection referred to as a “federal provision”) nor in respect of amounts deemed to be 
held in trust under any law of a province that creates a deemed trust the sole purpose of which 
is to ensure remittance to Her Majesty in right of the province of amounts deducted or 
withheld under a law of the province where 

(a) that law of the province imposes a tax similar in nature to the tax imposed under 
the Income Tax Act and the amounts deducted or withheld under that law of the 
province are of the same nature as the amounts referred to in subsection 
227(4) or (4.1) of the Income Tax Act, or 

(b) the province is a province providing a comprehensive pension plan as defined 
in subsection 3(1) of the Canada Pension Plan, that law of the province establishes 
a provincial pension plan as defined in that subsection and the amounts deducted or 
withheld under that law of the province are of the same nature as amounts referred to 
in subsection 23(3) or (4) of the Canada Pension Plan, 

and for the purpose of this subsection, any provision of a law of a province that creates a 
deemed trust is, notwithstanding any Act of Canada or of a province or any other law, deemed 
to have the same effect and scope against any creditor, however secured, as the corresponding 
federal provision. 

R.S., 1985, c. B-3, s. 67; 1992, c. 27, s. 33; 1996, c. 23, s. 168; 1997, c. 12, s. 59; 1998, c. 19, s. 250; 2005, c. 47, 
s. 57; 2007, c. 36, s. 32; 2019, c. 29, s. 134 

 

Priority of claims 

136 (1) Subject to the rights of secured creditors, the proceeds realized from the property of a 
bankrupt shall be applied in priority of payment as follows: 

(a) in the case of a deceased bankrupt, the reasonable funeral and testamentary 
expenses incurred by the legal representative or, in the Province of Quebec, the 
successors or heirs of the deceased bankrupt; 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-8/latest/rsc-1985-c-c-8.html#sec23subsec3_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-8/latest/rsc-1985-c-c-8.html#sec23subsec4_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-8/latest/rsc-1985-c-c-8.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-8/latest/rsc-1985-c-c-8.html
https://www.canlii.org/en/ca/laws/stat/sc-1996-c-23/latest/sc-1996-c-23.html#sec86subsec2_smooth
https://www.canlii.org/en/ca/laws/stat/sc-1996-c-23/latest/sc-1996-c-23.html#sec86subsec2.1_smooth
https://www.canlii.org/en/ca/laws/stat/sc-1996-c-23/latest/sc-1996-c-23.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-8/latest/rsc-1985-c-c-8.html#sec3subsec1_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-8/latest/rsc-1985-c-c-8.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-8/latest/rsc-1985-c-c-8.html#sec23subsec3_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-8/latest/rsc-1985-c-c-8.html#sec23subsec4_smooth
https://www.canlii.org/en/ca/laws/astat/sc-2005-c-47/latest/sc-2005-c-47.html
https://www.canlii.org/en/ca/laws/astat/sc-2005-c-47/latest/sc-2005-c-47.html
https://www.canlii.org/en/ca/laws/astat/sc-2007-c-36/latest/sc-2007-c-36.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#1155878-1204931
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(b) the costs of administration, in the following order, 

(i) the expenses and fees of any person acting under a direction made 
under paragraph 14.03(1)(a), 

(ii) the expenses and fees of the trustee, and 

(iii) legal costs; 

(c) the levy payable under section 147; 

(d) the amount of any wages, salaries, commissions, compensation or disbursements 
referred to in sections 81.3 and 81.4 that was not paid; 

(d.01) the amount equal to the difference a secured creditor would have received but 
for the operation of sections 81.3 and 81.4 and the amount actually received by the 
secured creditor; 

(d.02) the amount equal to the difference a secured creditor would have received but 
for the operation of sections 81.5 and 81.6 and the amount actually received by the 
secured creditor; 

(d.1) claims in respect of debts or liabilities referred to in paragraph 178(1)(b) or (c), if 
provable by virtue of subsection 121(4), for periodic amounts accrued in the year 
before the date of the bankruptcy that are payable, plus any lump sum amount that is 
payable; 

(e) municipal taxes assessed or levied against the bankrupt, within the two years 
immediately preceding the bankruptcy, that do not constitute a secured claim against 
the real property or immovables of the bankrupt, but not exceeding the value of the 
interest or, in the Province of Quebec, the value of the right of the bankrupt in the 
property in respect of which the taxes were imposed as declared by the trustee; 

(f) the lessor for arrears of rent for a period of three months immediately preceding the 
bankruptcy and accelerated rent for a period not exceeding three months following the 
bankruptcy if entitled to accelerated rent under the lease, but the total amount so 
payable shall not exceed the realization from the property on the premises under lease, 
and any payment made on account of accelerated rent shall be credited against the 
amount payable by the trustee for occupation rent; 

(g) the fees and costs referred to in subsection 70(2) but only to the extent of the 
realization from the property exigible thereunder; 

(h) in the case of a bankrupt who became bankrupt before the prescribed date, all 
indebtedness of the bankrupt under any Act respecting workers’ compensation, under 
any Act respecting unemployment insurance or under any provision of the Income Tax 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec14.03subsec1_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec147_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec81.3_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec81.4_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec81.3_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec81.4_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec81.5_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec81.6_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec178subsec1_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec121subsec4_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec70subsec2_smooth
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Act creating an obligation to pay to Her Majesty amounts that have been deducted or 
withheld, rateably; 

(i) claims resulting from injuries to employees of the bankrupt in respect of which the 
provisions of any Act respecting workers’ compensation do not apply, but only to the 
extent of moneys received from persons guaranteeing the bankrupt against damages 
resulting from those injuries; and 

(j) in the case of a bankrupt who became bankrupt before the prescribed date, claims 
of the Crown not mentioned in paragraphs (a) to (i), in right of Canada or any 
province, rateably notwithstanding any statutory preference to the contrary. 

Payment as funds available 

(2) Subject to the retention of such sums as may be necessary for the costs of administration 
or otherwise, payment in accordance with subsection (1) shall be made as soon as funds are 
available for the purpose. 

Balance of claim 

(3) A creditor whose rights are restricted by this section is entitled to rank as an unsecured 
creditor for any balance of claim due him. 

R.S., 1985, c. B-3, s. 136; 1992, c. 1, s. 143(E), c. 27, s. 54; 1997, c. 12, s. 90; 2001, c. 4, s. 31; 2004, c. 25, 
s. 70; 2005, c. 47, s. 88 

 

Fees and disbursements of trustee 

156 The trustee shall receive such fees and disbursements as may be prescribed. 

R.S., c. B-3, s. 127 

Agreement to pay fees and disbursements 

156.1 An individual bankrupt who has never before been bankrupt under the laws of Canada 
or of any prescribed jurisdiction and who is not required to make payments under section 
68 to the estate of the bankrupt may enter into an agreement with the trustee to pay the 
trustee’s fees and disbursements if the total amount required to be paid under the agreement is 
not more than the prescribed amount and that total amount is to be paid before the expiry of 
the 12-month period after the bankrupt’s discharge. The agreement may be enforced after the 
bankrupt’s discharge. 

2005, c. 47, s. 95 

 

https://www.canlii.org/en/ca/laws/astat/sc-2001-c-4/latest/sc-2001-c-4.html
https://www.canlii.org/en/ca/laws/astat/sc-2004-c-25/latest/sc-2004-c-25.html
https://www.canlii.org/en/ca/laws/astat/sc-2004-c-25/latest/sc-2004-c-25.html
https://www.canlii.org/en/ca/laws/astat/sc-2005-c-47/latest/sc-2005-c-47.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec68_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec68_smooth
https://www.canlii.org/en/ca/laws/astat/sc-2005-c-47/latest/sc-2005-c-47.html
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Trustee Act, RSO. 1990, c. T.23, s. 61(1) 
 
 
Allowance to trustees, etc. 
 
61 (1) A trustee, guardian or personal representative is entitled to such fair and reasonable 
allowance for the care, pains and trouble, and the time expended in and about the estate, as 
may be allowed by a judge of the Superior Court of Justice.  R.S.O. 1990, c. T.23, 
s. 61 (1); 2000, c. 26, Sched. A, s. 15 (2). 

https://canlii.ca/t/2rg#sec61
https://www.canlii.org/en/on/laws/astat/so-2000-c-26/latest/so-2000-c-26.html
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