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I. INTRODUCTION 

1. Pursuant to an order of the Ontario Superior Court of Justice (Commercial List) (the 

“Court”) dated April 15, 2021 (the “Appointment Order”), RSM Canada Limited was 

appointed as receiver (the “Receiver”), without security, of certain lands and premises 

owned by the Respondents, identified in Schedule “A” hereto (the “Harwood 

Properties”), and all of the assets, undertakings and properties of the Respondents 

acquired for, or used in relation to such lands and premises, including all proceeds thereof 

(collectively, the “Property”). A copy of the Appointment Order is attached as 

Appendix “A”.  

2. The purpose of this Third Report is to provide information related to the Receiver’s motion 

for an order subordinating the 261 Certificate to the Hillmount Certificates (as such terms 

are defined below) and postponing the repayment of the indebtedness secured by the 261 

Certificate to the indebtedness secured by the Hillmount Certificates. 

II. TERMS OF REFERENCE 

3. In preparing this Third Report and making the comments herein, the Receiver has relied 

upon information from third-party sources (collectively, the “Information”). Certain of 

the information contained in this Third Report may refer to, or is based on, the Information. 

As the Information has been provided by other parties, or obtained from documents filed 

with the Court in this matter, the Receiver has relied on the Information and, to the extent 

possible, reviewed the Information for reasonableness. However, the Receiver has not 

audited or otherwise attempted to verify the accuracy or completeness of the Information 

in a manner that would wholly or partially comply with Canadian Auditing Standards 
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pursuant to the Chartered Professional Accountants of Canada Handbook and, accordingly, 

the Receiver expresses no opinion or other form of assurance in respect of the Information. 

4. Unless otherwise stated, all monetary amounts contained in this Third Report are expressed 

in Canadian dollars. 

III. BACKGROUND 

5. The Harwood Properties are real property located in Ajax, Ontario.  

6. Pursuant to the Appointment Order, the Receiver was authorized to borrow funds pursuant 

to Receiver’s Certificates. 

7. The Receiver borrowed $500,000 from the Applicant pursuant to a Receiver’s Certificate 

dated April 14, 2022 (the “261 Certificate”). A copy of the 261 Certificate is attached at 

Appendix “B”. 

8. The Receiver required further funding. By order dated June 1, 2023 (the “June 1 Order”), 

Justice Kimmel authorized the Receiver to borrow up to a maximum of $1,500,000. A copy 

of the June 1 Order is attached at Appendix “C”. 

9. On May 29, 2023, counsel to 261 advised that 261 would not be able to fund the additional 

borrowings by the Receiver.   

10. Between June 1, 2023 and August 15, 2023, the Receiver approached two other lenders to 

request funding pursuant to a Receiver’s certificate, and both lenders declined.  

11. Eventually, after 261 and two other lenders declined to provide the Receiver with further 

funding, the Receiver entered into discussions with Hillmount Capital Inc. (“Hillmount”) 
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for the purpose of obtaining additional financing and was advised that it would be a term 

of Hillmount entering into any agreement for additional financing that 261 agree to 

postpone and subordinate the 261 Certificate to the indebtedness owing pursuant to any 

Receiver’s Certificates issued in favour of Hillmount (the “Hillmount Certificates”). 

12. By email dated October 5, 2023, real estate / corporate counsel to 261 confirmed that 261 

“is agreeable to a postponement of its $500,000 mortgage to the new mortgage of up to 

$1,000,000.00”. A copy of this email is attached at Appendix “D”. 

13. The Receiver entered into a term sheet with Hillmount dated November 16, 2023 (the 

“Term Sheet”), for the purpose of obtaining further financing.  

14. The Term Sheet provides that, as a condition of financing, the amount owing under the 261 

Certificate would be subordinated and postponed to any amount advanced by Hillmount 

pursuant to the Hillmount Certificates. 

15. Hillmount prepared a form of subordination agreement. The Receiver sent a copy of this 

agreement to counsel to 261 on November 21, 2023, and asked that they comment on the 

draft and finalize it. 

16. By emails dated November 23, 27, and 29, 2023, counsel to the Receiver followed up with 

counsel to 261. Despite confirming that they received the draft and were reviewing it, the 

subordination agreement has not been finalized, nor has 261 provided any comments. A 

copy of the email thread containing the November 21, 23, 27 and 29, 2023, emails is 

attached at Appendix “E”. 
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17. The Receiver urgently requires funding. Professionals have gone unpaid for the better part 

of a year. The Receiver’s property manager has threatened to cease activity in respect of 

the Property, and there are ongoing repairs and maintenance costs that the Receiver is 

unable to address due to a lack of funds. The Receiver’s ability to carry out its mandate is 

being threatened by 261 not engaging on terms of a subordination agreement satisfactory 

to Hillmount. A copy of the Receiver’s Interim Receipts and Disbursements for the period 

April 15, 2021 to November 30, 2023 is attached at Appendix “F”. 

IV. CONCLUSIONS 

18. Given the foregoing, the Receiver respectfully requests that this Court make the requested 

order and subordinate the 261 Certificate to the Hillmount Certificates and postpone the 

repayment of all amounts owing pursuant to the 261 Certificate to the amounts that may 

become owing pursuant to the Hillmount Certificates. 

All of which is respectfully submitted to this Court as of this 8th day of December, 2023.  

RSM Canada Limited, in its capacity as Court-appointed Receiver of the Property listed on 
Schedule “A” hereto, and not in its personal or corporate capacity 
 
Per: 
 
 
Bryan A. Tannenbaum, FCPA, FCA, FCIRP, LIT 
President 
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Schedule “A” 

 

PIN:26459-0050(LT) -PT LT 3, PL 488 AJAX AS IN CO78427; AJAX- 134 HARWOOD 

PIN: 26459-0046(LT)- LT 6 PL 488 AJAX; AJAX - 148 HARWOOD 

PIN: 26459-0045(LT)- LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 HARWOOD 

PIN: 26456-0108- PART OF MUNICIPAL PARKING AREA, PLAN 488 PICKERING, PART 1, 
PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; TOWN OF 
AJAX-184/188 HARWOOD 

PIN: 26459-0037(LT)-LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 AJAX 
AS IN CO52847; AJAX-214 HARWOOD 

PIN: 26459-0036(LT)-TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN CO72557; 
TOWN OF AJAX- 224 HARWOOD 

PIN: 26459-0035(LT)- PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT FROM 
FRONT TO REAR AS SHOWN ON PL M27; S/T AN EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX- 226 HARWOOD 
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Court File No. CV-20-00651299-00C 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE 

MR. JUSTICE CAVANAGH  

  

) 

) 

) 

THURSDAY, THE 15TH  

DAY OF APRIL, 2021    

B E T W E E N: 
 

2615333 ONTARIO INC.  
Applicant 

 
and 

 

CENTRAL PARK AJAX DEVELOPMENTS PHASE 1 INC., 9654488 CANADA INC., 
9654461 CANADA INC., 9654372 CANADA INC., 9617680 CANADA INC. AND 

9654445 CANADA INC. 

Respondents 

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE 

ACT, R.S.O. 1990, c. C.43, AS AMENDED 

 
ORDER 

(appointing Receiver) 

THIS APPLICATION made by the Applicant for an Order pursuant to section 243(1) of 

the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA") and section 101 

of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the "CJA") appointing RSM 

Canada Limited as receiver (in such capacities, the "Receiver"), without security, over the lands 

and premises described as: 

PIN:26459-0050(LT) -PT LT 3, PL 488 AJAX AS IN CO78427; AJAX- 134 

HARWOOD 

PIN: 26459-0046(LT)- LT 6 PL 488 AJAX; AJAX - 148 HARWOOD 
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PIN 26459-0045(LT)- LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 

HARWOOD 

PIN:26456-0108- PART OF MUNICIPAL PARKING AREA, PLAN 488 PICKERING, 

PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; TOWN 

OF AJAX- 184/188 HARWOOD 

PIN: 26459-0037(LT)-LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 

AJAX AS IN CO52847; AJAX-214 HARWOOD 

PIN26459-0036(LT)-TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN 

CO72557; TOWN OF AJAX- 224 HARWOOD 

PIN:26459-0035(LT)- PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT 

FROM FRONT TO REAR AS SHOWN ON PL M27; S/T AN EASEMENT, IF ANY, 

FOR THE CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF 

CONSTRUCTING, REPAIRING AND MAINTAINING WATERMAINS AND 

SEWERS IN OR UNDER THE SAID LANDS; AJAX- 226 HARWOOD 

 (collectively the “Harwood Properties”) owned by Central Park Ajax Developments Phase 1 

Inc., 9654488 Canada Inc., 9654461 Canada Inc., 9654372 Canada Inc., 9617680 Canada Inc., 

and 9654445 Canada Inc. (the “Debtors”) was heard February 11, 2021 via videoconference at 

Toronto, Ontario. 

ON READING the Application Record of the Applicant, the Responding Record of the 

Respondents, the Application Record of the Responding Party the Corporation of the Town of 

Ajax, the Supplementary Responding Record of the Respondents, the Affidavits of Baozheng 

Zheng and Allen Rutman on behalf of the Responding Party Ajax Master Holdings Inc., and the 

Reply Record of the Applicant and on hearing the submissions of counsel for the Applicant, the 

Respondents, The Corporation of the Town of Ajax, Ajax Master Holdings Inc. and Investecs 

Developments Inc., and on reading the consent of RSM Canada Limited to act as the Receiver 

and on being advised of the Consent of the Town of Ajax: 
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SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application is hereby abridged and validated so that this application is properly returnable today 

and hereby dispenses with further service thereof.   

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, RSM Canada Limited is hereby appointed Receiver, without security, of the Harwood 

Properties and for all of the assets, undertakings and properties of the Debtors acquired for, or 

used in relation to the Harwood Properties, including all proceeds thereof (together with the 

Harwood Properties, (hereinafter collectively referred to as the "Property"). 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 

(c) to manage and operate the Property, including the powers to enter into any 

agreements, incur any obligations in the ordinary course of business, or 

cease to perform any contracts of the Debtors in respect of the Property; 
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(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver's powers and duties, including without limitation those 

conferred by this Order; 

(e) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtors in respect of the Property and to exercise all 

remedies of the Debtors in respect of the Property in collecting such 

monies, including, without limitation, to enforce any security held by the 

Debtors in respect of the Property; 

(f) to settle, extend or compromise any indebtedness owing to the Debtors in 

respect of the Property; 

(g) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver's name or in the 

name and on behalf of the Debtors, for any purpose pursuant to this Order; 

(h) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtors in respect of the Property or the 

Receiver, and to settle or compromise any such proceedings. The authority 

hereby conveyed shall extend to such appeals or applications for judicial 

review in respect of any order or judgment pronounced in any such 

proceeding; 

(i) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate, provided, however, that such terms and 

conditions must be satisfactory to the Town of Ajax, unless otherwise 

ordered by this Court; 
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(j) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business, 

(i) without the approval of this Court in respect of any transaction not 

exceeding $100,000, provided that the aggregate consideration for 

all such transactions does not exceed $250,000; and 

(ii) with the approval of this Court, in consultation with the Town of 

Ajax, in respect of any transaction in which the purchase price or 

the aggregate purchase price exceeds the applicable amount set out 

in the preceding clause; 

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario Mortgages 

Act, as the case may be, shall not be required; and 

(iii) unless otherwise agreed to by the Town of Ajax and the applicable 

purchaser or transferee, none of the real property presently subject 

to the Development Agreement and Agreement of Purchase and 

Sale between Windcorp Grand Harwood Place Ltd. and the Town 

of Ajax, as amended (The “Development Agreement”) shall be 

sold, conveyed, transferred, leased or assigned by the Receiver 

without the purchaser or transferee agreeing to enter into a 

development agreement with the Town of Ajax, on mutually 

agreeable terms, which include a Right of Repurchase in favour of 

the Town of Ajax, substantively similar to such right provided for 

in the Development Agreement.  

(k) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property; other 

than such permitted encumbrances as may be acceptable to the purchaser 

or rights that run with the land.  
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(l) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 

(m) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of the Property; 

(n) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtors in respect of the Property; 

(o) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtors, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any Property 

owned or leased by the Debtors;  

(p) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtors may have in respect of the Property; and 

(q) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations, 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtors, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of their current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on their instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the 
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Receiver of the existence of any Property in such Person's possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver's request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or 

affairs of the Debtors relating to the Property, and any computer programs, computer tapes, 

computer disks, or other data storage media containing any such information (the foregoing, 

collectively, the "Records") in that Person's possession or control, and shall provide to the 

Receiver or permit the Receiver to make, retain and take away copies thereof and grant to the 

Receiver unfettered access to and use of accounting, computer, software and physical facilities 

relating thereto, provided however that nothing in this paragraph 5 or in paragraph 6 of this 

Order shall require the delivery of Records, or the granting of access to Records, which may not 

be disclosed or provided to the Receiver due to the privilege attaching to solicitor-client 

communication or due to statutory provisions prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information. 
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NO PROCEEDINGS AGAINST THE RECEIVER 

7. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTORS IN RESPECT OF THE PROPERTY 

8. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or in 

respect of the Property shall be commenced or continued except with the written consent of the 

Receiver or with leave of this Court and any and all Proceedings currently under way against or 

in respect of the Debtors or in respect of the Property are hereby stayed and suspended pending 

further Order of this Court.  

NO EXERCISE OF RIGHTS OR REMEDIES 

9. THIS COURT ORDERS that all rights and remedies against the Debtors in respect of the 

Property, the Receiver, or affecting the Property, are hereby stayed and suspended except with 

the written consent of the Receiver or leave of this Court, provided however that this stay and 

suspension does not apply in respect of any "eligible financial contract" as defined in the BIA, 

and further provided that nothing in this paragraph shall (i) empower the Receiver or the Debtors 

to carry on any business which the Debtors are not lawfully entitled to carry on, (ii) exempt the 

Receiver or the Debtors from compliance with statutory or regulatory provisions relating to 

health, safety or the environment, (iii) prevent the filing of any registration to preserve or perfect 

a security interest, or (iv) prevent the registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

10. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtors in respect of the Property, without written 

consent of the Receiver or leave of this Court. 
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CONTINUATION OF SERVICES 

11. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtors in respect of the Property or statutory or regulatory mandates for the supply of goods 

and/or services, including without limitation, all computer software, communication and other 

data services, centralized banking services, payroll services, insurance, transportation services, 

utility or other services to the Debtors in respect of the Property are hereby restrained until 

further Order of this Court from discontinuing, altering, interfering with or terminating the 

supply of such goods or services as may be required by the Receiver, and that the Receiver shall 

be entitled to the continued use of the Debtors' current telephone numbers, facsimile numbers, 

internet addresses and domain names in respect of the Property, provided in each case that the 

normal prices or charges for all such goods or services received after the date of this Order are 

paid by the Receiver in accordance with normal payment practices of the Debtors or such other 

practices as may be agreed upon by the supplier or service provider and the Receiver, or as may 

be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

12. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the "Post Receivership Accounts"). For certainty, all receipts in respect 

of the Property shall be deposited into the Post Receivership Accounts and all Permitted 

Disbursements (defined below) shall be drawn from the Post Receivership Accounts. “Permitted

Disbursements” shall include realty taxes, utilities, insurance, maintenance expenses, other 

reasonable Property-specific expenses, and business expenses associated with the Property.  The 

monies standing to the credit of such Post Receivership Accounts from time to time, net of any 

disbursements provided for herein, shall be held by the Receiver to be paid in accordance with 

the terms of this Order or any further Order of this Court.  
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EMPLOYEES 

13. THIS COURT ORDERS that all employees of the Debtors shall remain the employees of 

the Debtors until such time as the Receiver, on the Debtors' behalf, may terminate the 

employment of such employees.  The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

PIPEDA 

14. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a "Sale").  Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 

such information.  The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by the Debtors, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

15. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, "Possession") of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 
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relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the "Environmental Legislation"), provided however that nothing herein shall 

exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of 

any of the Property within the meaning of any Environmental Legislation, unless it is actually in 

possession.   

LIMITATION ON THE RECEIVER’S LIABILITY 

16. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

RECEIVER'S ACCOUNTS 

17. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to 

the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the 

Property, as security for such fees and disbursements, both before and after the making of this 

Order in respect of these proceedings, and that the Receiver's Charge shall form a first charge on 

the Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory 

or otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the 

BIA. 

18. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 



- 12 - 

 
 

19. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

20. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 

consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$500,000 (or such greater amount as this Court may by further Order authorize) at any time, at 

such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as 

security for the payment of the monies borrowed, together with interest and charges thereon, in 

priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, 

in favour of any Person, but subordinate in priority to the Receiver’s Charge and the charges as

set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

21. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

22. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule "A" hereto (the "Receiver’s Certificates") for any 

amount borrowed by it pursuant to this Order. 

23. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver's Certificates.  
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SERVICE AND NOTICE 

24 THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service.  Subject to Rule 17.05 this Order shall constitute 

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance with the Protocol will be effective on transmission.  This Court further 

orders that a Case Website shall be established in accordance with the Protocol with the 

following URL http://www.rsmcanada.com/harwood-avenue-ajax 

25. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtors’ creditors or other interested parties at their respective addresses as

last shown on the records of the Debtors and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

26. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

27. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtors or any of them. 

28. THIS COURT ORDERS that the Land Registry Office for the Land Titles Division of 

Durham (No. 40) shall register this Order against title to the Harwood Properties. 
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29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order.  

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

that the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

31. THIS COURT ORDERS that the Applicant shall have its costs of this motion, up to and 

including entry and service of this Order, provided for by the terms of the Applicant’s security

or, if not so provided by the Applicant’s security, then on a substantial indemnity basis to be paid

by the Receiver from the funds in the Receiver’s possession with such priority and at such time 

as this Court may determine. 

32. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

 

________________________________________

Digitally signed by 
Mr. Justice Cavanagh
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SCHEDULE "A" 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that RSM Canada Limited, the receiver (the "Receiver") of the 

Property, as such terms are defined in the Order of the Ontario Superior Court of Justice 

(Commercial List) (the "Court") dated the ___ day of  ______, 2020 appointing the Receiver (the 

"Order") made in an application having Court file number CV-20-             , has received as such 

Receiver from the holder of this certificate (the "Lender") the principal sum of $___________, 

being part of the total principal sum of $___________ which the Receiver is authorized to 

borrow under and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day 

of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per 

cent above the prime commercial lending rate of Bank of _________ from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 

to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 20__. 

 

 RSM Canada Limited, solely in its capacity 
as Receiver of the Property, and not in its 
personal capacity  

  Per:  

   Name: 

   Title:  
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Appendix "B" 



RECEIVER CERTIFICATE 

CERTIFICATE NO.: 1 

AMOUNT: $500,000 

1. THIS IS TO CERTIFY that RSM Canada Limited, the receiver (the "Receiver") of 
certain lands and premises owned by Central Park Ajax Developments Phase 1 Inc., 9654488 
Canada Inc., 9654461 Canada Inc., 9654372 Canada Inc., 9617680 Canada Inc. And 9654445 
Canada Inc. (collectively, the "Debtors") identified in Schedule "A" hereto and all of the assets, 
undertakings and properties of the Respondents acquired for, or used in relation to such lands and 
premises, including all proceeds thereof (collectively, the "Property") appointed by Order of the 
Ontario Superior Court of Justice (Commercial List) (the "Court") dated the 15TH day of April, 
2021 (the "Order") made in an action having Court file number CV-20-00651299-00CL, has 
received as such Receiver from the holder of this certificate (the "Lender") the principal sum of 
$500,000, being part of the total principal sum of $500,000 which the Receiver is authorized to 
borrow under and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 
interest and fees thereon being calculated in accordance with the terms of Schedule "B" hereof. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 
principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 
the security interests of any other person, but subject to the priority of the charges set out in the 
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 
out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 
the main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 
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to any person other than the holder of this certificate without the prior written consent of the holder 
of this certificate. 

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 
the Property as authorized by the Order and as authorized by any further or other order of the 
Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any sum 
in respect of which it may issue certificates under the terms of the Order. 

DATED the  14th  day of April, 2022. 

RSM CANADA LIMITED, solely in its 
capacity as Receiver of the Property, and not in 
its personal cap 

Per: 

Name: Bryan A. Tannenbaum 
Title: President 



- 3 - 

SCHEDULE "A"  
PROPERTY  

PIN:26459-0050(LT) -PT LT 3, PL 488 AJAX AS IN C078427; AJAX- 134 HARWOOD 

PIN: 26459-0046(LT)- LT 6 PL 488 AJAX; AJAX - 148 HARWOOD 

PIN: 26459-0045(LT)- LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX - 152 HARWOOD 

PIN: 26456-0108- PART OF MUNICIPAL PARKING AREA, PLAN 488 PICKERING, PART 
1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; TOWN OF AJAX-
184/188 HARWOOD 

PIN: 26459-0037(LT)-LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 AJAX 
AS IN C052847; AJAX-214 HARWOOD 

PIN: 26459-0036(LT)-TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN C072557; 
TOWN OF AJAX- 224 HARWOOD 

PIN: 26459-0035(LT)- PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT FROM 
FRONT TO REAR AS SHOWN ON PL M27; S/T AN EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX- 226 HARWOOD 
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SCHEDULE "B"  
ADDITIONAL TERMS AND CONDITIONS 

BORROWER: RSM Canada Limited, in its capacity as Court-appointed Receiver of 
the Debtors 

LENDER: 2615333 Ontario Inc. or an affiliate thereof 

LOAN AMOUNT: The principal amount of $500,000 (the "Loan") 

PURPOSE: To provide funding to the Receiver pursuant to this Receiver 
Certificate. 

INTEREST: Interest shall accrue on the Loan at a rate per annum equal to the 
greater of 10% or the RBC Prime Rate (currently 2.70%) plus 7.3%, 
compounded monthly not in advance. 

Such interest and all other amounts owing under the Loan shall be 
payable on the Maturity Date. 

FEES: The Borrower shall pay an Administration Fee of $15,000 plus HST, 
which shall be fully earned upon signing of this Receiver Certificate 
by the Borrower, and payable from proceeds of first advance under 
this Receiver Certificate. 

The Borrower shall bear all costs and expenses reasonably incurred by 
the Lender from time to time in connection with the loan regardless of 
whether or not advances are ever advanced and, such costs may include, 
but shall not be limited to, legal fees, title insurance, and the HST 
related to all such costs and expenses. 

For greater certainty, the Borrower shall pay the Lender's legal fees of 
$2,000.00 plus disbursements (plus HST) for matters relating to this 
Certificate and the first Advance, and $750 plus disbursements (plus 
HST) for each subsequent Advance; each amount to be deducted from 
each advance to the Borrower respectively. 

MATURITY DATE: The term of the Loan shall expire on the earlier of the following dates 
(the "Maturity Date"): 

(a) December 31, 2022; or 

(b) the date of completion of a sale of the Real Property; 
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on which date, if the Maturity Date is not extended, all amounts due 
under this Receiver Certificate and accrued and unpaid interest 
thereon shall be repaid to the Lender. 

Upon the Maturity Date and the written request of the Borrower thirty 
(30) days in advance, the Lender shall have the right, but not the 
obligation, to extend this loan for a period of time to be determined by 
the Lender at its sole and absolute discretion, on mutually agreed terms 
to be negotiated prior to the Maturity Date. 

PREPAYMENT: The Loan may be prepaid at any time without penalty (provided all 
accrued and unpaid interest and fees are paid in full). 

FURTHER 
FUNDING: 

The Borrower will give the Lender the first opportunity to fund further 
loans secured by receiver certificates prior to approaching other 
parties. 

ASSIGNMENT BY 
LENDER: 

The Lender shall have the right to assign all or part of the Loan in an 
amount to be determined by the Lender in consultation with the 
Receiver. 

NOTICE: Notice to the Lender shall be addressed to: 

Metcalfe, Blainey & Burns LLP 
18 Crown Steel Drive 
Markham, Ontario L3R 9X8 
Attention: Janet Lee 
Email: janetlee@mbb.ca 

Notice to the Borrower shall be addressed to: 

RSM Canada Limited 
111 King Street W., Suite 700 
Toronto, Ontario M5H 2C7 
Attention: Jeff Berger 
Email: jeff.berger@rsmcanada.com 



TERM SHEET 

Dated as of this 14th day of April, 2022 

BORROWER: RSM Canada Limited, in its capacity as Court-appointed Receiver of 
the Debtors 

LENDER: 2615333 Ontario Inc. or an affiliate thereof 
• 

LOAN AMOUNT: The principal amount of $500,000 (the "Loan") 

PURPOSE: To provide funding to the Receiver pursuant to this Receiver 
Certificate. 

INTEREST: 
, 

Interest shall accrue on the Loan at a rate per annum equal to the 
greater of 10% or the RBC Prime Rate (currently 2.70%) plus 7.3%, 
compounded monthly not in advance. 

Such interest and all other amounts owing under the Loan shall be 
payable on the Maturity Date. 

FEES: The Borrower shall pay an Administration Fee of $15,000 plus HST, 
which shall be fully earned upon signing of this Receiver Certificate 
by the Borrower, and payable from proceeds of first advance under 
this Receiver Certificate. 

The Borrower shall bear all costs and expenses reasonably incurred by 
the Lender from time to time in connection with the loan regardless of 
whether or not advances are ever advanced and, such costs may include, 
but shall not be limited to, legal fees, title insurance, and the IIST 
related to all such costs and expenses. 

For greater certainty, the Borrower shall pay the Lender's legal fees of 
$2,000.00 plus disbursements (plus HST) for matters relating to this 
Certificate and the first Advance, and $750 plus disbursements (plus 
HST) for each subsequent Advance; each amount to be deducted from 
each advance to the Borrower respectively. 

MATURITY DATE: The term of the Loan shall expire on the earlier of the following dates 
(the "Maturity Date"): , 

(a) December 31, 2022; or 

(b) the date of completion of a sale of the Real Property; 

on which date, if the Maturity Date is not extended, all amounts due 
under this Receiver Certificate and accrued and unpaid interest 
thereon shall be repaid to the Lender. 



Upon the Maturity Date and the written request of the Borrower thirty 
(30) days in advance, the Lender shall have the right, but not the 
obligation, to extend this loan for a period of time to be determined by 
the Lender at its sole and absolute discretion, on mutually agreed terms 
to be negotiated prior to the Maturity Date. 

PREPAYMENT: The Loan may be prepaid at any time without penalty (provided all 
accrued and unpaid interest and fees are paid in full). 

FURTHER 
FUNDING: 

The Borrower will give the Lender the first opportunity to fund further 
loans secured by receiver certificates prior to approaching other 
parties. 

ASSIGNMENT BY 
LENDER: 

The Lender shall have the right to assign all or part of the Loan in an 
amount to be determined by the Lender in consultation with the 
Receiver. 

NOTICE: Notice to the Lender shall be addressed to: 

Metcalfe, Blainey & Burns LLP 
18 Crown Steel Drive 
Markham, Ontario L3R 9X8 
Attention: Janet Lee 
Email: ianetleeAmbb.ca 

Notice to the Borrower shall be addressed to: 

RSM Canada Limited 
1 l 1 King Street W., Suite 700 
Toronto, Ontario M511 2C7 
Attention: Jeff Berger 
Email: jeffberger@rsmcanada.com 

This Term Sheet may be executed in any number of counterparts, each of such counterparts when 
executed and delivered shall be an original, but all such counterparts together shall constitute one 
and the same instrument. This document or a counterpart thereof may be executed by any or all of 
the parties hereto electronically, in accordance with the provisions of the Electronic Commerce 
Act 2000, S.O. 2000, as amended (including without limitation, through the DocuSign electronic 
signing platform), and a photocopy or a scanned and e-mailed copy of this executed document or 
a counterpart thereof (whether signed in wet ink or electronically) may be relied upon and/or 
enforced to the same extent as if it were an original executed version. 

IN WITNESS WHEREOF, the parties hereto have caused this Term Sheet to be executed as of the 
date first written above by their respective officers thereunto duly authorized. 
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2615333 ONTARIO INC. 

Per: 
Name: Cheng Ming 
Title: Chief Executive Officer 

RSM CDAJMM1TED 

Per: di • 
Name: Bryan A. Tannenbaum, President 
Title: Authorized Signing Officer 
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Court File No. CV-20-00651299-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE ) THURSDAY, THE 1STST

) 

JUSTICE KIMMEL ) DAY OF JUNE, 2023 

2615333 ONTARIO INC. 

Applicant 

- and - 

CENTRAL PARK AJAX DEVELOPMENTS PHASE 1 INC., 9654488 CANADA INC., 
9654461 CANADA INC., 9654372 CANADA INC., 9617680 CANADA INC. and  

9654445 CANADA INC. 

Respondents 

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND 
INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF 

THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

ORDER 
(Approving Sale Procedure and Ancillary Matters) 

THIS MOTION made by RSM Canada Limited, in its capacity as receiver (in such 

capacity, the “Receiver”), without security, of certain lands and premises owned by the 

Respondents, identified in Schedule “A” hereto, and all of the assets, undertakings and properties 

of the Respondents acquired for, or used in relation to such lands and premises, including all 

proceeds thereof (collectively, the “Property”), for an order approving a Sale Procedure in respect 

of the Property, authorizing the Receiver to enter into an agreement with Avison-Young 

Commercial Real Estate Services, LP for the purpose of listing the Property for sale (the “Listing 

Agreement”), approving the Receiver’s First Report dated May 14, 2021 (the “First Report”) 

and Second Report dated May 2, 2023 (the “Second Report”) and the Receiver’s activities, 

decisions and conduct set out therein, amending the Order of Justice Cavanagh dated 

April 15, 2021 (the “Appointment Order”) to increase the Receiver’s Borrowings Charge limit 
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set out in paragraph 20 of the Appointment Order, sealing Confidential Appendices “1” and “2” 

to the Second Report, and approving the Interim R&D (as defined in the Second Report), was 

heard this day by judicial videoconference via Zoom in Toronto, Ontario. 

ON READING the First Report, the Second Report, and on hearing the submissions of 

counsel for the Receiver and such other parties listed on the Counsel Slip, no one else appearing 

although duly served as appears from the Affidavit of Service of Roxana G. Manea sworn 

May 29,  2023, filed, 

SALE PROCEDURE 

1. THIS COURT ORDERS that the Sale Procedure attached hereto as Schedule “B” is 

approved, and the Receiver is authorized and directed to carry out the Sale Procedure in 

accordance with its terms and this Order, and to take such steps as are reasonably necessary 

or desirable to carry out and give full effect to the Sale Procedure. 

2. THIS COURT ORDERS that the Receiver is authorized to enter into an agreement with 

Avison Young Commercial Real Estate Services, LP for the purpose of listing the Property 

for sale. 

3. THIS COURT ORDERS that the Receiver and its respective representatives and advisors 

shall have no corporate or personal liability whatsoever to any person, in connection with 

conducting the Sale Procedure, or for any act or omission related to the Sale Procedure, 

save and except for any gross negligence or wilful misconduct on their part, as determined 

by this Court.  Nothing in this Order shall derogate from the protections afforded to the 

Receiver by section 14.06 of the Bankruptcy and Insolvency Act (Canada) or the 

Appointment Order. 

4. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Personal Information 

Protection and Electronic Documents Act (Canada), the Receiver may disclose personal 

information of identifiable individuals to prospective purchasers or bidders and to their 

advisors, but only to the extent desirable or required in furtherance of the Sale Procedure. 

Each prospective purchaser or bidder to whom such personal information is disclosed shall 

maintain and protect the privacy of such information and limit the use of such information 

Electronically issued / Délivré par voie électronique : 02-Jun-2023
Toronto Superior Court of Justice / Cour supérieure de justice

       Court File No./N° du dossier du greffe : CV-20-00651299-00CL
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to its evaluation of the potential purchase described in the Sale Procedure, and if the 

prospective purchaser or bidder does not make a Bid by the Bid Deadline, if their Bid is 

not selected as a Qualified Bid, or if after being selected as a Qualified Bidder such Bidder 

is not selected as the Successful Bid or a Back-up Bid (as such capitalized terms are defined 

in the Sale Procedure), such person shall return all such information to the Receiver, or in 

the alternative, destroy all such information. 

RECEIVER’S BORROWINGS CHARGE 

5. THIS COURT ORDERS that paragraph 20 of the Appointment Order is hereby amended 

and restated as follows: 

20. THIS COURT ORDERS that the Receiver be at liberty and it is hereby 
empowered to borrow by way of a revolving credit or otherwise, such monies from 
time to time as it may consider necessary or desirable, provided that the outstanding 
principal amount does not exceed $1,500,000 (or such greater amount as this Court 
may by further Order authorize) at any time, at such rate or rates of interest as it 
deems advisable for such period or periods of time as it may arrange, for the purpose 
of funding the exercise of the powers and duties conferred upon the Receiver by 
this Order, including interim expenditures. The whole of the Property shall be and 
is hereby charged by way of a fixed and specific charge (the “Receiver’s 
Borrowings Charge”) as security for the payment of the monies borrowed, 
together with interest and charges thereon, in priority to all security interests, trusts, 
liens, charges and encumbrances, statutory or otherwise, in favour of any Person, 
but subordinate in priority to the Receiver’s Charge and the charges as set out in 
sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

SEALING 

6. THIS COURT ORDERS that Confidential Appendices “1” and “2” to the Second Report 

shall be sealed, kept confidential and not form part of the public record, until further Order 

of the Court. 

APPROVAL OF RECEIVER’S ACTIVITIES AND INTERIM R&D 

7. THIS COURT ORDERS that the First Report and the Second Report, and the Receiver’s 

activities, decisions and conduct set out therein are hereby ratified and approved, provided, 

however, that only the Receiver in its personal capacity and only with respect to its own 

personal liability, shall be entitled to rely upon or utilize in any way such approval. 
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8. THIS COURT ORDERS that the Interim R&D (as defined in the Second Report) is 

hereby approved. 

GENERAL 

9. THIS COURT ORDERS that the Receiver is at liberty to apply to the Court for advice 

and directions with respect to this Order and/or the Sale Procedure. 

10. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or outside of Canada to 

give effect to this Order and to assist the Receiver in carrying out the terms of this Order. 

All courts, tribunals, regulatory and administrative bodies are herby respectfully requested 

to make such orders and to provide such assistance to the Receiver, as may be necessary 

or desirable to give effect to this Order and to assist the Receiver in carrying out the terms 

of this Order. 

11. THIS COURT ORDERS that this Order is effective from today’s date and is enforceable 

without further need for entry and filing. 

 
 
 

_____________________________________ 
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Schedule “A” 

PIN26459-0050 (LT) - PT LT 3, PL 488 AJAX AS IN CO78427; AJAX- 134 HARWOOD 

PIN26459-0046 (LT) - LT 6 PL 488 AJAX; AJAX - 148 HARWOOD 

PIN26459-0045 (LT) - LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 HARWOOD 

PIN26456-0108 (LT) - PART OF MUNICIPAL PARKING AREA, PLAN 488 PICKERING, 
PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; TOWN OF 
AJAX 184/188 HARWOOD 

PIN26459-0037 (LT) - LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 AJAX 
AS IN CO52847; AJAX-214 HARWOOD 

PIN26459-0036 (LT) - TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN CO72557; 
TOWN OF AJAX- 224 HARWOOD 

PIN26459-0035 (LT) - PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT FROM 
FRONT TO REAR AS SHOWN ON PL M27; S/T AN EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX- 226 HARWOOD 
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Schedule “B” 

Sale Procedure 

 

 

 

 

Electronically issued / Délivré par voie électronique : 02-Jun-2023
Toronto Superior Court of Justice / Cour supérieure de justice

       Court File No./N° du dossier du greffe : CV-20-00651299-00CL



Doc#4099792v2 

Sale Procedure 
 

Pursuant to an Order of the Ontario Superior Court of Justice (Commercial List) 
(the “Court”) dated April 15, 2021 (the “Appointment Order”), RSM Canada Limited 
(the “Receiver”) was appointed receiver and manager, without security, of the lands 
and premises set out on Schedule “A” attached hereto (collectively, the “Harwood 
Properties”) owned by the Debtors (as defined herein) and of all of the assets, 
undertakings and properties of the Debtors acquired for, or used in relation to the 
Harwood Properties, including all proceeds thereof. 

 
On June 1, 2023, the Court made an order (the “Sale Procedure Order”) among 

other things, approving this Sale Procedure for the solicitation of offers or proposals 
(each a “Bid”) for the acquisition of the Harwood Properties. 

 
Accordingly, the following Sale Procedure shall govern the sale process relating 

to the solicitation by the Receiver of one or more Bids for the Harwood Properties. 
 

All denominations are in Canadian Dollars. 
 

1. Definitions 

Capitalized terms used in this Sale Procedure shall have the definitions given to 
them in the preamble hereto and as follows: 

 

“Acknowledgement of Sale Procedure” means an acknowledgement of the Sale 
Procedure in the form attached as Schedule “B” hereto; 

 

“Agreement of Purchase and Sale” shall be the form of agreement uploaded to the 
Confidential Data Room;  

 
“Back-up Bid” means the next highest and/or best Qualified Bid after the 

Successful Bid, as assessed by the Receiver, taking into account financial and contractual 
terms and the factors relevant to the Sale Procedure, including those factors affecting the 
speed and certainty of consummating the proposed sale; 

 
“Back-up Bidder” means the Bidder that submits the Back-up Bid; 

 
“Bid” means a bid submitted by a Bidder pursuant to Section 2 hereof; 

 
“Bid Deadline” means 3 p.m. (Toronto time) on August 24, 2023;  

 

“Bidder” means a party that submits a Bid in accordance with Section 2; 
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“Confidential Data Room” means a private data room prepared and maintained by 
the Receiver or the Listing Agent containing confidential information in respect of or 
related to the Harwood Properties; 

 

“Confidential Information” means the confidential information in the Confidential 
Data Room; 

 
“Confidential Information Memorandum” means the confidential information 

memorandum prepared by the Listing Agent providing certain confidential information in 
respect of or related to the Harwood Properties; 

 
“Confidentiality Agreement” means an executed confidentiality agreement in form 

and substance acceptable to the Receiver and its counsel; 

 
“Debtors” means, collectively, 9617680 Canada Inc., 9654372 Canada Inc., Central 

Park Ajax Developments Phase 1 Inc., 9654488 Canada Inc., 9654461 Canada Inc. and 
9654445 Canada Inc.; 

 
“Encumbrances” has the meaning given to such term in the Agreement of Purchase 

and Sale; 

 
“Good Faith Deposit" means a cash deposit in an amount equal to 10% of the 

purchase price as set out in the Agreement of Purchase and Sale; 

 
“Interested Party” means a party participating in this Sale Procedure; 

 

“Listing Agent” shall mean Avison-Young Commercial Real Estate (Ontario) Inc.; 

 
“Notice Parties” means the Receiver, its counsel and the Listing Agent; 

 
“Participant Requirements” has the meaning set out in Section 3 hereof; 

 

“Potential Bidder” means an Interested Parties that satisfies the Participant 
Requirements; 

 

“Qualified Bid” means a Bid that satisfies the conditions set out in Section 6 hereof 
as determined by the Receiver; 
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“Qualified Bidder” means a Bidder submitting a Qualified Bid; 

 
“Sale Hearing” means the hearing of a motion by the Receiver for an Order 

approving the sale of the Harwood Properties to the Successful Bidder, together with such 
other relief as the Receiver may deem appropriate to seek; 

 
“Successful Bid” means the highest and best Qualified Bid as determined by the 

Receiver, taking into account financial and contractual terms and the factors relevant to the 
Sale Procedure, including the Expense Reimbursement, if applicable, and those factors 
affecting the speed and certainty of consummating the proposed sale; and 

 
“Successful Bidder” means the Bidder that submits the Successful Bid. 

 
1. Assets for Sale 

The Receiver is soliciting superior offers for all of and not less than all of the 
right, title and interest of the Receiver and the Debtors in and to some or all of the 
Harwood Properties. 

 
An en bloc sale of the Harwood Properties is preferred. 

 
  

2. Sale Procedure Structure and Bidding Deadlines 

Interested Parties that meet the Participant Requirements shall be given the 
Confidential Information Memorandum and access to the Confidential Information. 

 
All offers to purchase the assets for sale in this Sale Procedure must be submitted 

to the Notice Parties by email, at the same time, in accordance with the terms of this 
Sale Procedure so that they are actually received by each of the Notice Parties no later 
than the Bid Deadline, failing which they will not constitute a Bid and shall be 
disqualified. 

 
3. Participant Requirements 

To participate in the Sale Procedure and to otherwise be considered for any 
purpose hereunder, each Interested Party must provide the Receiver with each of the 
following: (i) an executed Confidentiality Agreement; and (ii) an executed 
Acknowledgement of Sale Procedure (collectively, the “Participant Requirements”).   

 
4. Access to Due Diligence Materials 

Only Potential Bidders will be eligible to receive the Confidential Information 
Memorandum and access to the Confidential Data Room.  
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The Receiver and the Listing Agent will be responsible for the coordination of 
all reasonable requests for additional information and due diligence access from 
Potential Bidders. Neither the Receiver nor the Listing Agent shall be obligated to 
furnish any due diligence information after the Bid Deadline. Neither the Receiver nor 
the Listing Agent, nor their agents, shall be responsible for, and will bear no liability 
with respect to, any information obtained by any party in connection with the sale of the 
Harwood Properties, or any of them. 

 
5. Information from Interested Parties 

Each Potential Bidder shall comply with all reasonable requests for additional 
information by the Receiver and/or the Listing Agent regarding such Potential Bidder 
and its contemplated transaction. Failure by a Potential Bidder to comply with requests 
for additional information will be a basis for the Receiver to determine that the Potential 
Bidder is not a Qualified Bidder. 

 

6. Bid Requirements 

In order to be considered a Qualified Bid, as determined by the Receiver, a Bid 
must satisfy each of the following conditions: 

 
a) Written Submission of Agreement of Purchase and Sale. The Bidder must submit a 

clean and redline version of the Agreement of Purchase and Sale that  must 
constitute a written and binding commitment to close on a transaction for the 
purchase some or all of the Harwood Properties, or such subset of the Harwood 
Properties as permitted by the Agreement of Purchase and Sale, on the terms 
and conditions set forth therein; 

 
b) Irrevocable. A Bid must irrevocable until the date on which the Receiver 

obtains court approval of the Successful Bid, subject to the provisions hereof 
regarding the Back-up Bid being deemed to be the Successful Bid; 

 
c) Conditions. A Bid may not be conditional on obtaining financing or any 

internal approval or on the outcome or review of due diligence. Any other 
terms and conditions associated with a Bid may not, in aggregate, be more 
burdensome in the sole and exclusive opinion of the Receiver; 

 
d) Financing Sources. A Bid must be accompanied by: (i) written evidence of a 

commitment for financing or other evidence of the Bidder’s ability to close on 
the Agreement of Purchase and Sale satisfactory to the Receiver; (ii) 
appropriate contact information for such financing sources; and (iii) names of 
all principals of the Purchaser together with names of all development partners 
whether corporate or personal in sufficient detail to allow the Receiver to make 
a determination as to the Purchaser’s ability to complete the transaction in 
accordance with the terms of the Agreement of Purchase and Sale;  

 
e) Development Agreement. Each Bid must be accompanied by a clean and 
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redline copy of the Development Agreement is appended hereto as Schedule 
“C”; and 

 
f) Good-Faith Deposit. Each Bid must be accompanied by a Good Faith Deposit 

that shall be paid to the Receiver's counsel by wire transfer or banker's draft, to 
be held by the Receiver's counsel in trust in accordance with this Sale 
Procedure and which shall constitute the Deposit under the Agreement of 
Purchase and Sale. 

 
The Receiver shall be entitled to seek additional information and clarifications from 

Bidders in respect of their Bids at any time. 
 

7. Designation as Qualified Bidder 

Following the Bid Deadline, the Receiver shall determine which Bidders are 
Qualified Bidders. The Receiver shall notify each Bidder of its determination as to 
whether the Bidder is a Qualified Bidder as soon as practicable after the Bid Deadline. 

 

If no Qualified Bid is received by the Bid Deadline, then the Sale Procedure 
shall be terminated. 

 
8. Determination of Successful Bid 

If one or more Qualified Bids is received by the Bid Deadline, the Receiver 
may: (i) conduct an auction amongst the Qualified Bidders, on terms to be determined 
by the Receiver and communicated to the Qualified Bidders; and/or (ii) negotiate with 
the Qualified Bidders to determine the Successful Bid and the Back-up Bid, if any. 

 
As noted above, an en bloc sale of the Harwood Properties is preferred. If, however, 

a Qualified Bid is received for the Development Lands and Utility Lands, and another 
Qualified Bid is received for the Commercial Lands, and the Receiver determines such 
Qualified Bids should be treated together as the Successful Bid or the Back-up Bid, the 
Receiver may then select both such Qualified Bids to be, jointly, the Successful Bid or 
Back-up Bid, as applicable. 

 
As part of any negotiation with one or more Qualified Bidders, the Receiver may 

select one or more Qualified Bidders to negotiate with the Town of Ajax for the purpose of 
arriving at a form of Development Agreement that is acceptable to the Town of Ajax, the 
Qualified Bidder and the Receiver, and which the Town of Ajax and the Qualified Bidder 
confirm in writing to the Receiver that they would enter into if the Qualified Bidder were 
selected as the Successful Bidder. 

 
For greater certainty, a Qualified Bidder will not be selected as the Successful 

Bidder or Back-up Bidder, if any, if the Receiver has not received that above confirmation 
from such Qualified Bidder and the Town of Ajax. 
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Upon determination of the Successful Bid and the Back-up Bid, if any, the 
Receiver shall, as soon as reasonably practicable, seek Court approval of, and authority 
to consummate, the Successful Bid and the transactions provided for therein. The 
Receiver shall post notice of its application to Court for approval of the Successful Bid 
on its website established pursuant to the Appointment Order. 

 
 

9. Acceptance of Successful Bid 

Subject to the terms of the Agreement of Purchase and Sale, the Receiver will be 
deemed to have accepted a Successful Bid only when the Successful Bid has been 
approved by the Court. The Receiver will be deemed to have accepted a Back-up Bid 
only when it has been approved by the Court and has been deemed to be a Successful 
Bid. 

 
10. “As Is, Where Is” 

 
The sale of the Harwood Properties, or any of them, pursuant to this Sale 

Procedure shall be on an "as is, where is" basis and without representations or 
warranties of any kind, nature, or description by the Receiver, the Listing Agent or 
their respective officers, directors, employees, representatives or agents, except to the 
extent set forth in the Successful Bid. Each Bidder shall be deemed to acknowledge 
and represent that it has had an opportunity to conduct any and all due diligence 
regarding the Harwood Properties prior to making its Bid, that it has relied solely on its 
own independent review, investigation, and/or inspection of any documents and/or the 
Harwood Properties in making its Bid, and that it did not, does not, and will not rely on 
any written or oral statements, representations, promises, warranties, conditions or 
guarantees whatsoever, whether express or implied or arising by operation of law or 
otherwise, regarding the Harwood Properties, made by the Receiver or Listing Agent 
or their respective officers, directors, employees, representatives or agents, or the 
accuracy or completeness of any such information, except as expressly stated in this 
Sale Procedure or, as to the Successful Bidder, the applicable Agreement of Purchase 
and Sale.  

 
11. Free Of Any and All Encumbrances 

 
Except as otherwise provided in the Successful Bid, those Harwood Properties 

that the Successful Bidder proposes to purchase pursuant to the Successful Bid shall be 
sold free and clear of all Encumbrances, except as set out in the Agreement of 
Purchase and Sale, in accordance with a vesting order of the Court, with all 
Encumbrances on or against the Harwood Properties that are sold, except for such 
Encumbrances set out in the Agreement of Purchase and Sale, to attach to the net 
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proceeds of the sale of such Harwood Properties after completion of such sale under a 
Successful Bid. 

 
12. Back-up Bid 

 
If the Successful Bid is approved by the Court and the Successful Bidder fails to 

consummate the transaction in accordance with the terms and conditions of the 
Successful Bid, the Receiver shall be entitled, but not required, to deem the Back-up Bid 
the Successful Bid. The Receiver may seek the Court’s approval to consummate the 
transaction with the Back-up Bidder at the Sale Hearing on a conditional basis, or may 
seek such approval in the event that it deems the Back-up Bid to be the Successful Bid 
under this section.  

 
13. Return of Good Faith Deposit 

Good Faith Deposits of all Qualified Bidders shall be held in a non-interest 
bearing account of the Receiver's counsel. Good Faith Deposits of all Qualified Bidders, 
other than the Successful Bidder and the Back-up Bidder, shall be returned, without 
interest, to such Qualified Bidders within three (3) business days after the selection of the 
Successful Bidder and the Back-up Bidder, if any. Good Faith Deposits of the 
Successful Bidder shall be applied to the purchase price of such transaction at closing. 
The Good Faith Deposit of the Back-up Bidder, if any, shall be returned, without 
interest, to the Back-up Bidder within three (3) business days after the closing of the 
transaction(s) contemplated by the Successful Bid. If a Successful Bidder (including 
any Back-up Bidder deemed to be a Successful Bidder hereunder) fails to consummate 
an approved sale because of a breach or failure to perform on the part of such Successful 
Bidder, the Receiver shall be entitled to retain the Good Faith Deposit of the Successful 
Bidder as part of its damages resulting from the breach or failure to perform by the 
Successful Bidder. If the Successful Bidder fails to consummate an approved sale for 
any reason, and a transaction is completed with the Back-up Bidder, the Good Faith 
Deposit of the Back-up Bidder shall be applied to the purchase price of the 
transaction(s) contemplated by the Agreement of Purchase and Sale of the Back-up 
Bidder at closing. 

 
14. Modifications and Reservations 

This Sale Procedure may be modified or amended by the Receiver, provided that 
if such modification or amendment materially deviates from this Sale Procedure, such 
modification or amendment may only be made by order of the Court. 
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Schedule "A" 

Hardwood Properties 

 

PIN No. 26459-0050 (LT) – PT LT 3, PL 488 AJAX AS IN CO78428; AJAX – 134 HARWOOD  

 

PIN No. 26459-0046 (LT) – LT 6 PL 488 AJAX; AJAX – 148 HARWOOD; 

 

PIN No. 26459-0045 (LT) – LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 HARWOOD  

 

PIN No. 26456-0108 (LT) – PART OF MUNICIPAL PARKING AREA, PLAN 488 
PICKERING, PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; 
TOWN OF AJAX – 184/188 HARWOOD 

 

PIN No. 26459-0037 (LT) – LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 
AJAX AS IN CO52847; AJAX – 214 HARWOOD  

 

PIN No. 26459-0036 (LT) – TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN CO72557; 
TOWN OF AJAX – 224 HARWOOD 

 

PIN No. 26459-0035 (LT) – PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT FROM 
FRONT TO REAR AS SHOWN ON PL M27; S/T EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX – 226 HARWOOD  
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Schedule “B”  

ACKNOWLEDGEMENT 

TO: RSM Canada Limited, in its capacity as court-appointed receiver and manager of 
the lands and premises described on Schedule “B” to the Sale Procedure 
(collectively, the “Harwood Properties”) (the “"Receiver”) 

 
RE:  The sale procedure with respect to the sale by the Receiver of the Harwood 

Properties, as approved by the Court on June 1, 2023 (the “Sale Procedure”) 
 

The undersigned hereby acknowledges receipt of, and its agreement with, the 
Sale Procedure. 

 
DATED this ____ day of _________________, 2023.  

 
 
 
 
 

Per:  
Name: 
Title: 

 
Per:  

Name: 
Title: 

 
 
I/We have authority to bind the corporation. 
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Schedule “C”  
DEVELOPMENT AGREEMENT 

 
DEVELOPMENT AND PURCHASE AGREEMENT between 
 

THE CORPORATION OF THE TOWN OF AJAX 
(the “Town” or “Ajax”) 

 
- And - 

 
THE DEVELOPER CORPORATION  

PURCHASER IN RECEIVERSHIP PROCESS 
(the “Developer”) 

 
 
 
WHEREAS the Developer, through the Receivership process defined herein, acquired title to the 
properties identified in Schedule “A” to this Agreement (hereinafter the “Schedule “A” Lands”)  
 
AND WHEREAS the Developer has assured the Town of Ajax that the Developer will construct 
a mixed-use development in accordance with the Development Plans listed in Schedule “B” to this 
Agreement (hereinafter “the Development Plans”); 
 
AND WHEREAS the Developer acquired title to the Schedule “A” Lands knowing that the Town 
of Ajax would require the Developer to enter into a Development Agreement for the purpose of 
ensuring that the mixed-use development and services upon a portion of the Schedule “A” Lands 
are constructed in accordance with the Development Plans; 
 
AND WHEREAS the Developer acquired title to the Schedule “A” Lands knowing that its rights 
would be subject to a potential Conveyance Event (as defined below), if the Developer does not 
proceed with the construction of the mixed-use development in accordance with the terms of this 
Agreement; 
 
AND WHEREAS it is vital to Ajax to see that the mixed-use development is developed upon a 
portion of the Schedule “A” Lands in a timely manner in accordance with the Development Plans; 
 
AND WHEREAS the Developer had an opportunity to review this Agreement prior to acquiring 
title to the Schedule “A” Lands through the Receivership process; 
  
AND WHEREAS the Town of Ajax approved of the Developer in accordance with the terms of 
the Receivership Order on the basis that the Developer would execute this Agreement, which 
requires the Developer to construct the mixed-use development and services upon a portion of the 
Schedule “A” Lands in accordance with the Development Plans and which also provides for a 
potential Conveyance Event; 
 
NOW WITNESSETH that in consideration of the exchange of $5.00 of lawful money of Canada 
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from one party to the other and other good and valuable consideration which each party 
acknowledges as having been exchanged between the parties, and the sufficiency of which is 
hereby acknowledged, the parties agree as follows: 
 
1. The above recitals are accurate and form part of this Agreement. 

 
2. DEFINITIONS 

 
a. Commence construction means the day upon which (i) the Developer first starts 

excavation for the construction of the foundation and underground parking for the 
mixed-use development, (ii) the Developer first starts demolition of the buildings 
located on the Utility Lands, and (iii) the Receiver has confirmed, in its sole 
discretion, that such excavation and demolition has begun by giving written notice 
to the Developer and the Town. 
 

b. Complete construction means the conclusion of both the construction and clean-up 
process on the Development Lands, and ready for occupancy closing of the units. 

 
c. Conveyance Event means the event described in section 17 of this Agreement.  

 
d. Development Lands means the lands shown and described in Schedule “C” of this 

Agreement and which are the part of the Schedule “A” Lands upon which the 
Developer is to construct the mixed-use development. In the event of any 
discrepancy between the Development Lands as described by way of their legal 
description or as shown on the map as part of Schedule “C”, the legal description 
shall prevail. 
 

d. Development Plans means the plans, which have been agreed to as between the 
Town and the Developer prior to the Developer executing this agreement and as set 
out in Schedule “B” to this Agreement. The Development Plans shall be 
substantially in accordance with the existing approved Site Plan Agreement, which 
can be found at Schedule “D” of this Agreement, and the Development Plans shall 
be used and implemented by the Developer to construct the mixed-use development 
upon the Development Lands.  
 

e. Escrow Funds has the meaning given to it in section 19 of this Agreement. 
 

f. Mixed-use development means the mixed-use development and services that the 
Developer is obligated to construct in accordance with the terms of this Agreement 
upon the Development Lands.  
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g. Receiver means RSM Canada Limited, in its capacity as the Receiver of the 
Schedule “A” Lands, by way of an Order of Mr. Justice Cavanagh, dated April 15, 
2021, made in the proceeding bearing Court File No. CV-20-00651299-00CL. 

 
 

h. Receivership process means the Receivership that was ordered by the Court by way 
of an Order of Mr. Justice Cavanagh, dated April 15, 2021, as part of the proceeding 
bearing Court File No. CV-20-00651299-00CL.  

 
 

i. Sales and Marketing Costs means all costs of the Receiver associated with the 
marketing and sale of the Schedule “A” Lands to the Developer, including the costs 
of the Receiver’s sales agent, the Receiver’s professional costs, and those of their 
counsel, associated with the sales process, including negotiating with the Town, 
potential purchasers and the Developer, and the costs Receiver’s professional costs, 
and those of their counsel, associated with bringing a motion for approval of the 
sale to the Developer in the Receivership process.  
 

j. Schedule “A” Lands are all of the lands to which the Developer obtained title by 
way of acquiring all rights, title and interests in through the Receivership process 
and which are shown and described in Schedule “A” of this Agreement. 

 
 
OBLIGATION TO CONSTRUCT MIXED-USE DEVELOPMENT IN ACCORDANCE 
WITH DEVELOPMENT PLANS 

 
3. The Developer shall apply for a permit to allow construction to commence within 60 days 

after the date on which the Developer’s purchase of the Schedule “A” lands from the 
Receiver closes, and commence construction of the mixed-use development within the 
greater of 150 days after such permit has been obtained, or such other period mutually 
agreed to by the Developer, the Receiver and Ajax (the “Construction Commencement 
Date”). Should the Developer refuse or fail to commence the construction of the mixed-
use development within the time permitted in Section 3 herein, the refusal or failure to 
commence is considered a Conveyance Event under the terms of this Agreement.  
 

4. The Developer shall give the Receiver and Ajax five business days’ notice before the date 
that the Developer intends to start excavation for the construction of the foundation and 
underground parking for the mixed-use development. Representatives of the Receiver and 
Ajax will attend the Development on the date that the Developer commences construction.  

 
 
 

5. The Developer shall complete construction of the mixed-use development within 30 months 
from the date on which the Developer commences construction.  
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6. Should the Developer refuse or fail to complete the construction of the mixed-use 
development within the time permitted in Section 5 herein, the Developer shall, within ten 
(10) days thereafter provide a written report to the Town explaining the reason or reasons 
for the delay and the expected completion date for the construction of the mixed-use 
development. 

 
 

7. Should the Town, acting reasonably, be satisfied with the explanation for the delay and the 
expected completion date for the completion of the mixed-use development as set out in the 
report referenced in Section 6, above, the Town will so advise the Developer in writing 
within ten (10) days of receipt of the report from the Developer, and shall permit the 
construction to proceed without the payment of liquidated damages paid by the Developer 
as contemplated in Section 9 herein. 

 
 

8. Should the Town not be satisfied with the explanation for the delay or the expected 
completion date of the mixed-use development as set out in the report referenced in Section 
6, above, or should the Developer fail to submit the required report, the Town may impose 
a deadline upon the Developer, which cannot be less than ninety (90) days from original 
completion date by which the construction of the mixed-use development must be completed 
by the Developer (the “deadline extension date”).   

 
 

9. Should the Developer refuse or fail to complete the construction of the mixed-use 
development by the expected completion date established by the Town in accordance with 
Section 7 or by the deadline extension date established by the Town in accordance with 
Section 8, above, the Town may claim liquidated damages against the Developer 
commencing the day after the expected completion date or the deadline extension date, as 
the case may be,  of $1000 per day, which liquidated damages shall be payable by the 
Developer on the Monday of the following week and every Monday thereafter until 
construction of the mixed-use development has been completed. 

 
 

10. Should the Developer refuse or fail to pay the liquidated damages referenced in Section 9, 
above, the Town may, if and when it sees fit to do so, draw upon the Letter of Credit posted 
with the Town by the Developer, as referenced in Section 28, below, for the purpose of 
recovering the amount of the liquidated damages owed to the Town. 

 
 
ABILITY OF THE DEVELOPER TO SEEK CHANGES TO THE DEVELOPMENT 
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PLANS AFTER DEVELOPER AQUIRES TITLE TO THE DEVELOPMENT LANDS 
 

11. Should the Developer wish to alter the Development Plans prior to or during the construction 
of the mixed-use development, it may do so by way of filing all reports and documents as 
required by the Town and in accordance with all applicable statutes, regulation, and policies 
of the Town.  

 
12. It is acknowledged and agreed by the Developer that the Town, as decision maker (and not 

as a contracting party to this Agreement) under the Planning Act or any other applicable 
statute, may, at its sole discretion, approve or reject the alteration of the Development Plans 
as proposed by the Developer and the Developer agrees to abide by the decision of the Town, 
as decision maker. 

 
 

 
13. Should the Developer file an application for an Official Plan Amendment, a Zoning By-law 

Amendment, or a Site Plan Amendment that in any way relates to the Development Lands 
and appeal any such application to the Ontario Land Tribunal, the filing of such an appeal is 
a Conveyance Event under the terms of this Agreement. 

 
 

14. Should a Conveyance Event arise under the terms of this Agreement by way of the Developer 
filing an appeal in relation to any of an Official Plan Amendment application, a Zoning By-
law Amendment application, or a Site Plan Amendment application that in any way relates 
to the Development Lands, the Developer shall, on the day that the appeal is filed and without 
taking any steps, be deemed to have, and will in fact have, assigned, any such appeal to the 
Town (as a contracting party to this Agreement) as it relates to the Development Lands. The 
Town may rely upon the terms of this Agreement to confirm that the appeal related to the 
Development Lands has been assigned to the Town. 

 
 
15. Should the Developer file an application to seek a minor variance pursuant to Section 45 of 

the Planning Act that in any way relates to the Development Lands, the Developer agrees to 
pursue the approval of the minor variance at the Committee of Adjustment only if Town 
staff files a staff report in support of the requested variance(s). 

 
 
16. Should the Developer file an application to seek a minor variance pursuant to Section 45 of 

the Planning Act that in any way relates to the Development Lands, and should Town staff 
file a staff report that recommends refusal of the requested variance(s), the Developer shall, 
within two (2) days of the release of the staff report, withdraw its request, prior to any 
decision having been rendered by the Committee of Adjustment, including a deferral of the 
consideration of the application, for any variances which staff recommends be refused 
through its staff report. 
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CONVEYANCE OF THE SCHEDULE “A” LANDS 
 

17. A Conveyance Event means the following: 
 

a. The attempted assignment of this Agreement without the prior written consent of 
the Town of Ajax and the Receiver; 

 
b. The Developer filing an appeal to the Ontario Land Tribunal in furtherance of 

seeking approval for an Official Plan Amendment, a Zoning By-law Amendment 
or a Site Plan Amendment in relation to any of the Development Lands; 
 

c. The Developer refusing or neglecting to withdraw its application for a minor 
variance or minor variances as required under Section 16 of this Agreement; 
 

d. The Developer failing, for any reason, to commence construction of the mixed-use 
development, in accordance with the Development Plans, as may be amended 
pursuant to the terms of this Agreement, upon the Development Lands by the date 
set out in Section 3, above; 
 

e. The Developer attempting to sell or selling, without the prior written consent of the 
Town of Ajax and the Receiver, any or all of the Schedule “A” Lands. 
 

18. In the event that a Conveyance Event arises, the Town shall have the right to require that the 
Developer convey title to all, but not less than all of the Schedule “A” Lands, to the Receiver, 
free and clear of all encumbrances in accordance with the terms of this Agreement (a 
“Conveyance”). 

 
19. Until the Construction Commencement Date, the Receiver will hold the price paid by the 

Developer for the Schedule “A” Lands, less an amount equal to the Sales and Marketing 
Costs, in escrow, such amounts being the “Escrow Funds”. 

 
20. Notwithstanding anything to the contrary in this Agreement, after the Construction 

Commencement Date the Town shall have no right to require a Conveyance and the Receiver 
shall be under no obligation to hold the Escrow Funds in escrow.  
 

21. In the event that a Conveyance Event arises, and the Town chooses to require a Conveyance, 
then the Town shall, within fifteen (15) days of the Town becoming aware of the fact that a 
Conveyance Event occurred, provide written notice to the Developer and the Receiver, of 
the Town’s intention to require a Conveyance pursuant to this Agreement. 

 
22. Upon receiving notice in writing from the Town that the Town intends to require a 

Conveyance, the Developer shall transfer the title of Schedule “A” Lands, free and clear of 
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all encumbrances, to the Receiver, on or before fifteen (15) days from receipt of the written 
notice from the Town. 

 
23. Upon a Conveyance, the Receiver shall pay to the Developer the Escrow Funds as 

consideration for the Conveyance. 

 
RECEIVER’S RIGHT TO NOT CONVEY THE SCHEDULE “A” LANDS 
24. Should a Conveyance Event arise, and the Town choose not to exercise its right to require 

a Conveyance of the Schedule “A” Lands, the Town may, at its sole discretion, permit the 
Developer to continue to deal with the Schedule “A” Lands in such manner as agreed to by 
the Town, in writing.  
 

25. Any decision by the Town to allow the Developer to continue to deal with the Schedule 
“A” Lands for any period of time after a Conveyance Event has occurred does not in any 
way limit the right of the Town to exercise its right to require a Conveyance pursuant to 
the terms of this Agreement, unless such right has expired pursuant to the terms of this 
Agreement or the Town has expressly, in writing, waived or otherwise limited its right to 
require a Conveyance by making specific reference to this section of this Agreement and 
by confirming its intention to waive or otherwise limit its right. 
 

26. Any delay or failure of the Town to exercise its right to require a Conveyance after a 
Conveyance Event has occurred does not in any way limit the right of the Town to exercise 
its right to require a Conveyance at any time after another Conveyance Event has been 
discovered by the Town to have occurred.   
 

27. The Developer expressly waives any and all claims that the Developer may have, or could 
have, against the Town or Receiver that in any way relate to an allegation that the Town or 
Receiver has been unjustly enriched, or that are based upon quantum meruit and/or 
betterment, as a result of the Receiver exercising its right to require a Conveyance pursuant 
to the terms of this Agreement. 

 
LETTER OF CREDIT 
28. Concurrent with the execution of this Agreement, the Developer shall post a letter of credit, 

in a form satisfactory to the Town and in an amount of $250,000.00, for the purpose 
allowing the Town to draw upon the letter of credit pursuant to Section 10, above. 
 

REPRESENTATIONS AND WARRANTIES 
29. The Town represents and warrants to the Developer that: 

 
a. as of the date of this Agreement, the Durham Region in-force Official Plan, the 

Town’s in-force Official Plan and the in-force Zoning By-law applicable to the 
Development Lands permits the mixed-use development to be constructed upon the 
Development Lands; 
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b. the Town will not initiate or grant any amendment to the in-force Official Plan or 

any amendment to the in-force Zoning By-law applicable to the Development 
Lands or pass an interim control by-law which would have the effect of prohibiting 
or delaying the construction of the mixed-use development. 

 
30. The Developer represents and warrants to the Town that as of the date of this Agreement: 

 
a. the Developer has the authority to enter into this Agreement and the ability to 

complete the obligations contemplated herein. 

 
ARBITRATION TO RESOLVE DISPUTES 
31. If the parties cannot, after good faith, discussions, agree upon the resolution of any dispute 

arising from the interpretation of a provision of this agreement, except as noted in Section 
33, below, then the parties agree that such dispute will be resolved by binding arbitration 
pursuant to the Arbitrations Act 1991, S.O. 1991, c. 17, as may be amended from time to 
time, on the following basis: 
 

a. The arbitration shall commence within 20 business days of delivery of an 
arbitration notice, which either party may deliver once one or both parties believe 
that a dispute is unlikely to be resolved in the absence of arbitration. 

b. Upon receipt of the arbitration notice, the parties have seven (7) business days to 
agree upon a single arbitrator. In the event that the parties cannot agree upon a 
single arbitrator, each party shall, within three (3) business days thereafter, name 
an arbitrator. The two arbitrators chosen shall then, within five (5) days of being 
named, select a third arbitrator who shall serve as the sole arbitrator. 

c. The selected arbitrator shall establish all procedural requirements of the arbitration 
pursuant to the Arbitrations Act, as well as the determination of costs that may be 
payable by one party to the other. 

d. In selecting an arbitrator, the parties acknowledge and agree that the arbitration 
shall commence no later than twenty (20) business days after the delivery of the 
arbitration notice and any arbitrator nominated shall be available within such dates. 
 

32. The parties acknowledge and agree that the right of the Town to require a Conveyance is 
not a matter that can be subject to the arbitration process set out above, and the parties 
further agree that the arbitrator has no jurisdiction to determine if the Town has the right, 
or had the right, to require a Conveyance pursuant to the terms of this Agreement. The 
Developer agrees that its obligation to effect a Conveyance in accordance with the terms 
of this Agreement is enforceable by specific performance and that an award of damages 
for breach of such obligation is not sufficient. 
 

33. The parties acknowledge and agree that the decision of the arbitrator shall be final.  
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34. The parties acknowledge and agree that the expenses of any arbitration shall be borne by 
the parties in accordance with the decision of the arbitrator. 

 
NOTICE AND SERVICE UNDER THIS AGREEMENT 
35. The Town can be served at: 

65 Harwood Avenue South 
Ajax, ON 
L1S 2H9 
Attention:  Chief Administrative Officer 
 

36. The Developer can be served at: 
 
XXXXXXXXX 
 
 

37. The Receiver can be served at: 
 
11 King Street West, Suite 700,  
Toronto, ON 
M5H 4C7 
 
Attention: Bryan Tannenbaum 
Attention: Jeff Berger 
 
CC Thornton Grout Finnigan LLP 
100 Wellington Street West, Suite 3200 
Toronto, ON 
M5K 1K7 
 
Attention: Rebecca L. Kennedy 
Attention: Alexander Soutter 

 
38. Any notice if personally served shall be deemed to have been validly and effectively given 

and received on the date of delivery if received prior to 5:00 pm on a business day, 
otherwise the date of delivery shall be deemed to be the on the business day next following 
such date.  Any notice, if sent by facsimile or e-mail, shall deemed to have been validly 
and effectively given and received on the date of transmission if received prior to 5:00 pm 
on a business day, otherwise the date shall be deemed to be on the business day next 
following such date.  Notices given by regular mail shall be deemed to have been validly 
and effectively given on the fifth business day after the date upon which the notice was 
deposited in the mail for delivery. 
 

MISCELLANEOUS 
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39. Notwithstanding any other provision of this Agreement, none of the provisions of this 
Agreement, including a provision stating the parties’ intentions, is intended to operate, nor 
will have the effect of operating, in any way to fetter Town of Ajax Council which 
authorized the execution of this agreement or any of its successor councils in the exercise 
of any of councils' discretionary powers, duties or authorities. The Developer hereby 
acknowledges that it will not obtain any advantageous planning or other consideration or 
treatment by virtue of it having entered into this Agreement or by virtue of the existence 
of this Agreement. 
 

40. Nothing in this Agreement shall be construed so as to make either party a partner of the 
other nor to have the parties engaged in any joint venture. 
 

41. This Agreement shall be registered by the Town on the Schedule “A” Lands and shall 
constitute a first registration thereon after the transfer of title to the Developer.  
 

42. It is agreed and acknowledged by the parties that each is satisfied as to the jurisdiction of 
the other to enter into this Agreement. The parties agrees that it will not challenge the 
jurisdiction of the other party to enter into this Agreement, nor will they challenge the 
legality of any provision in this Agreement. 
 

43. The parties covenant and agree that at all times, and from time-to-time hereafter, upon 
every reasonable written request so to do, they shall make, execute, deliver or cause to be 
made, done, executed and delivered, all such further acts, deeds, assurances and things as 
may be required or more effectively implementing and carrying out the true intent and 
meaning of this Agreement. 
 

44. Time shall be of the essence in all respect for the purposes of this Agreement. 
 

45. Any tender of documents of money may be made upon the party being tendered or upon 
its solicitors and money may be tendered by certified cheque, bank draft or a cheque from 
a solicitor’s trust account. 
 

46. This Agreement may not be assigned by either party without the prior written consent of 
any party and each party may unreasonably withhold their consent to any proposed 
assignment. 
 

47. This Agreement shall enure to the benefit of and shall be binding upon the parties and upon 
their permitted assigns and shall enure to the benefit of and be enforceable only by such 
permitted assigns which have received such assignment in the manner permitted by this 
Agreement. 
 

48. This Agreement is subject to compliance with the provisions of the Planning Act. 
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49. This Agreement may be executed in counterparts, each of which is deemed to be an original 
and both of which taken together are deemed to constitute one and the same instrument, 
and production of one of the executed counterparts from each of the parties will be 
sufficient proof of execution of this Agreement. 
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Schedule A 

 

PIN No. 26459-0050 (LT) – PT LT 3, PL 488 AJAX AS IN CO78428; AJAX – 134 HARWOOD  

 

PIN No. 26459-0046 (LT) – LT 6 PL 488 AJAX; AJAX – 148 HARWOOD; 

 

PIN No. 26459-0045 (LT) – LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 HARWOOD  

 

PIN No. 26456-0108 (LT) – PART OF MUNICIPAL PARKING AREA, PLAN 488 
PICKERING, PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; 
TOWN OF AJAX – 184/188 HARWOOD 

 

PIN No. 26459-0037 (LT) – LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 
AJAX AS IN CO52847; AJAX – 214 HARWOOD  

 

PIN No. 26459-0036 (LT) – TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN CO72557; 
TOWN OF AJAX – 224 HARWOOD 

 

PIN No. 26459-0035 (LT) – PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT FROM 
FRONT TO REAR AS SHOWN ON PL M27; S/T EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX – 226 HARWOOD  
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Schedule B  

Development Plans 

PLAN/DRAWING PREPARED BY FINAL REVISION DATE 

A1.0 – Context Plan Kirkor Architects & Planners November 27, 2015 

A1.1 – Site Plan Kirkor Architects & Planners December 15, 2015 

A2.1 – Underground Parking 
Garage – Level P1 & P2 

Kirkor Architects & Planners December 15, 2015 

A2.2 – Level 1 Floor Plan Kirkor Architects & Planners December 15, 2015 

A2.3 – Mezzanine & Level 2 
Floor Plans 

Kirkor Architects & Planners November 27, 2015 

A2.4 – Level 3 & 4 Floor Plans Kirkor Architects & Planners November 27, 2015 

A2.5 – Level 5 & 6 Floor Plans Kirkor Architects & Planners November 27, 2015 

A2.6 – Level 7 & 8 Floor Plans Kirkor Architects & Planners November 27, 2015 

A2.7 – Level 9 & 10 Floor 
Plans 

Kirkor Architects & Planners November 27, 2015 

A2.8 – Mechanical 
Penthouse & Enlarged Plans 

Kirkor Architects & Planners November 27, 2015 

A3.1 – Exterior Elevations Kirkor Architects & Planners November 27, 2015 

A3.2 – Exterior Elevations 
(Courtyard) 

Kirkor Architects & Planners November 27, 2015 

A4.1 – Building Sections Kirkor Architects & Planners November 27, 2015 

A5.1 – Shadow Study Kirkor Architects & Planners November 27, 2015 

PCL-CMP-01 PCL March 20, 2015 

PCL-CMP-02 PCL March 20, 2015 

PCL-CMP-03 PCL March 20, 2015 

PCL-CMP-04 PCL March 20, 2015 

PCL-CMP-05 PCL March 20, 2015 

PCL-CMP-06 PCL March 20, 2015 
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PLAN/DRAWING PREPARED BY FINAL REVISION DATE 

PCL-CMP-07 PCL March 20, 2015 

L-1a – Ground Level 
Landscape Plan 

MBTW December 16, 2015 

L-1b – Roof Level 4 
Landscape Plan 

MBTW September 22, 2015 

L-2 – Ground Level Grading 
Plan  

MBTW December 16, 2015 

L-3a – Ground Level Planting 
Plan 

MBTW December 16, 2015 

L-3b – Roof Level 4 Planting 
Plan 

MBTW December 16, 2015 

L-D1 – Landscape Details MBTW December 16, 2015 

L-D2 – Landscape Details MBTW December 16, 2015 

L-D3 – Landscape Details MBTW December 16, 2015 

L-D4 – Landscape Details MBTW December 16, 2015 

L-D5 – Paving Details MBTW December 16, 2015 

1 – General Notes Morrison Hershfield December 16, 2015 

2 – Surface Removal Plan Morrison Hershfield December 16, 2015 

3 – Sub-Surface Removal 
Plan 

Morrison Hershfield December 16, 2015 

4 – Storm Drainage Area Plan Morrison Hershfield December 16, 2015 

5 – Sanitary Drainage Area 
Plan 

Morrison Hershfield December 16, 2015 

6 – General Plan Morrison Hershfield December 16, 2015 

7 – Grading Plan Morrison Hershfield December 16, 2015 

8 – Erosion and 
Sedimentation Control Plan 

Morrison Hershfield November 27, 2015 

9 – Temporary Parking Plan 
Phase 1a 

Morrison Hershfield December 16, 2015 
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PLAN/DRAWING PREPARED BY FINAL REVISION DATE 

10 – Plan and Profile Street 
“A” 

Morrison Hershfield December 16, 2015 

11 – Plan and Profile Street 
“B” 

Morrison Hershfield December 16, 2015 

12 – Plan and Profile Street 
“C”  

Morrison Hershfield December 16, 2015 

13 – Plan and Profile Street 
“C” 

Morrison Hershfield December 16, 2015 

14 – Plan and Profile Street 
“D” 

Morrison Hershfield December 16, 2015 

15 – Details Morrison Hershfield December 16, 2015 

16 – Lighting Layout Morrison Hershfield December 16, 2015 

17 – Photometric Layout Morrison Hershfield December 16, 2015 

18 – Electrical Details Morrison Hershfield December 16, 2015 

19 – Existing Vegetation 
Plan 

Morrison Hershfield/Matthew 
Hooker 

November 27, 2015 

20 – Tree List and Details Morrison Hershfield/Matthew 
Hooker 

November 27, 2015 

21 – Road Cross Sections Morrison Hershfield December 16, 2015 

22 – Utility Coordination Plan Morrison Hershfield December 16, 2015 

TMIP’s 
9766C001, 9766C002, 
9766C003 

LEA Consulting Ltd. December 18, 2015 

Truck Turning Movements 
P1, P2, P3, P4, P5 & P6 

LEA Consulting Ltd. December 18, 2015 

Stormwater Management 
Report 

Morrison Hershfield December 16, 2015 
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Schedule C 

 

PIN No. 26456-0108 (LT) – PART OF MUNICIPAL PARKING AREA, PLAN 488 
PICKERING, PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; 
TOWN OF AJAX – 184/188 HARWOOD 

 

PIN No. 26459-0037 (LT) – LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 
AJAX AS IN CO52847; AJAX – 214 HARWOOD  

 

PIN No. 26459-0036 (LT) – TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN CO72557; 
TOWN OF AJAX – 224 HARWOOD 

 

PIN No. 26459-0035 (LT) – PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT FROM 
FRONT TO REAR AS SHOWN ON PL M27; S/T EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX – 226 HARWOOD  
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Schedule D 

Site Plan Agreement 
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From: Janet Lee <janetlee@mbb.ca>

Sent: Thursday, October 5, 2023 12:42 PM

To: Alexander Soutter

Cc: Rebecca Kennedy; Tannenbaum, Bryan; Berger, Jeff; Wendy Greenspoon; Roxana Manea

Subject: Re: 811464 - Central Park Ajax - Receiver's Borrowings [IMAN-CLIENT.FID140057]

Attachments: image001.jpg

Our client is agreeable to a postponement of its $500,000 mortgage to the new mortgage of up to $1,000,000.00.   

Janet 

Regards,

Janet Lee 
Managing Partner 
Metcalfe, Blainey & Burns LLP 

Unit 202, 18 Crown Steel Drive 
Markham, Ontario 
L3R 9X8 

Email:  janetlee@mbb.ca 
Office: 1-905-475-7676 Ext. 338 
Cell: 1-416-617-6183 
Wechat: janet882288 
Zoom: janetlee@mbb.ca 
Whatsapp: 1 416 617 6183 
Skype: leejanet7 
http://www.mbb.ca 

***************************************************** 
CONFIDENTIALITY NOTICE: This email, including any attachments, is confidential and may be privileged. If you are not 
the intended recipient please notify the sender immediately, and please delete it; you should not copy it or use it for any 
purpose or disclose its contents to any other person. 

On Oct 5, 2023, at 12:21 PM, Alexander Soutter <ASoutter@tgf.ca> wrote: 

Hi Wendy,  

Please send us a signed copy of the attached or authorize me to sign on your behalf. 

Thanks,  
Alex 
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To help protect you r priv acy, Microsoft Office prevented automatic download of this picture from the Internet.

Alexander  Soutter | ASoutter@tgf.ca | Direct Line +1 416-304-0595  |  www.tgf.ca  
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304
and delete this e-mail without forwarding it or making a copy. 

From: Alexander Soutter <ASoutter@tgf.ca>  
Sent: Thursday, October 5, 2023 12:12 PM 
To: Janet Lee <janetlee@mbb.ca>; Rebecca Kennedy <Rkennedy@tgf.ca> 
Cc: Tannenbaum, Bryan <bryan.tannenbaum@rsmcanada.com>; Berger, Jeff 
<jeff.berger@rsmcanada.com>; Wendy Greenspoon <wgreenspoon@garfinkle.com>; Roxana Manea 
<RManea@tgf.ca> 
Subject: RE: 811464 - Central Park Ajax - Receiver's Borrowings [IMAN-CLIENT.FID140057] 

Hi Janet,  

We have not heard from you. The Court is available on October 11th for an urgent motion to address this 
issue. We will prepare a motion request form and circulate that shortly.  

Please let me know if it would be productive to have a call on this. 

Alex 

To help protect you r priv acy, Microsoft Office prevented automatic download of this picture from the Internet.

Alexander  Soutter | ASoutter@tgf.ca | Direct Line +1 416-304-0595  |  www.tgf.ca 
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304
and delete this e-mail without forwarding it or making a copy.

From: Janet Lee <janetlee@mbb.ca>  
Sent: Monday, October 2, 2023 1:54 PM 
To: Rebecca Kennedy <Rkennedy@tgf.ca> 
Cc: Tannenbaum, Bryan <bryan.tannenbaum@rsmcanada.com>; Berger, Jeff 
<jeff.berger@rsmcanada.com>; Wendy Greenspoon <wgreenspoon@garfinkle.com>; Alexander Soutter 
<ASoutter@tgf.ca> 
Subject: Re: 811464 - Central Park Ajax - Receiver's Borrowings 

They will get back to me by noon tomorrow (Tuesday).  

Janet 

Regards,

Janet Lee 
Managing Partner 
Metcalfe, Blainey & Burns LLP 

Unit 202, 18 Crown Steel Drive 
Markham, Ontario 
L3R 9X8 

Email:  janetlee@mbb.ca 
Office: 1-905-475-7676 Ext. 338 
Cell: 1-416-617-6183 
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Wechat: janet882288 
Zoom: janetlee@mbb.ca 
Whatsapp: 1 416 617 6183 
Skype: leejanet7 
http://www.mbb.ca 

***************************************************** 
CONFIDENTIALITY NOTICE: This email, including any attachments, is confidential and may be privileged. 
If you are not the intended recipient please notify the sender immediately, and please delete it; you 
should not copy it or use it for any purpose or disclose its contents to any other person. 

On Oct 2, 2023, at 1:48 PM, Rebecca Kennedy <Rkennedy@tgf.ca> wrote: 

Hi Janey, 

Do you have any update on your instructions? 

Rebecca  

Rebecca Kennedy  |  rkennedy@tgf.ca | Direct Line: 416-304-0603 |  Thornton Grout Finnigan 
LLP  |  Suite 3200, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario 
M5K 1K7  |  Phone: 416-304-1616  |  Fax:  416-304-1313  |  www.tgf.ca

<image001.jpg>

Rebecca  Kennedy | Rkennedy@tgf.ca | Direct Line +1 416 304 0603  |  www.tgf.ca 
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named above.
distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616 and delete this e
or making a copy.

From: Janet Lee <janetlee@mbb.ca>  
Sent: Friday, September 29, 2023 4:53 PM 
To: Rebecca Kennedy <Rkennedy@tgf.ca>; Tannenbaum, Bryan 
<bryan.tannenbaum@rsmcanada.com> 
Cc: Berger, Jeff <jeff.berger@rsmcanada.com>; Wendy Greenspoon 
<wgreenspoon@garfinkle.com>; Alexander Soutter <ASoutter@tgf.ca> 
Subject: RE: 811464 - Central Park Ajax - Receiver's Borrowings [IMAN-
CLIENT.FID172602] 

Hi Rebecca,

We are unable to get instructions from our client.  We will try again next Monday 
and advise accordingly. 

Regards,

Janet Lee
Managing Partner

<image001.png>
Unit 202, 18 Crown Steel Drive
Markham, Ontario
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L3R 9X8

Email: janetlee@mbb.ca
Office: 905-475-7676 Ext. 338
Cell: 1-416-617-6183
Wechat: janet882288
http://www.mbb.ca

*****************************************************
CONFIDENTIALITY NOTICE: This email, including any attachments, is confidential and may be privileged. If you are not the 
intended recipient please notify the sender immediately, and please delete it; you should not copy it or use it for any purpose or 
disclose its contents to any other person.

From: Rebecca Kennedy <Rkennedy@tgf.ca>  
Sent: Friday, September 29, 2023 4:40 PM 
To: Janet Lee <janetlee@mbb.ca>; Tannenbaum, Bryan 
<bryan.tannenbaum@rsmcanada.com> 
Cc: Berger, Jeff <jeff.berger@rsmcanada.com>; Wendy Greenspoon 
<wgreenspoon@garfinkle.com>; Alexander Soutter <ASoutter@tgf.ca> 
Subject: RE: 811464 - Central Park Ajax - Receiver's Borrowings [IMAN-
CLIENT.FID172602] 
Importance: High 

Hi Janet, 

I have just tried calling both your office and your cell phone.  

As we have been unable to obtain your consent on the postponement, the Receiver is 
left with no choice but to seek a court order, ordering the priority. These additional 
costs will only erode your clients ultimate recovery. 

We will reach out to Wendy to advise of the date of the emergency motion next week. 

Rebecca 

Rebecca Kennedy  |  rkennedy@tgf.ca | Direct Line: 416-304-0603 |  Thornton Grout Finnigan 
LLP  |  Suite 3200, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario 
M5K 1K7  |  Phone: 416-304-1616  |  Fax:  416-304-1313  |  www.tgf.ca

<image001.jpg>

Rebecca  Kennedy | Rkennedy@tgf.ca | Direct Line +1 416 304 0603  |  www.tgf.ca 
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named above.
distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616 and delete this e

or making a copy.
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From: Alexander Soutter

Sent: Wednesday, November 29, 2023 11:24 AM

To: Janet Lee

Cc: Fried, Joseph; Wendy Greenspoon; Rebecca Kennedy; Wehby, Deanna

Subject: RE: Central Park Ajax - Receiver's Certificates Postponement and Subordination 

Agreement [IMAN-CLIENT.FID140057]

Good morning Janet,  

Can you please update us regarding this draft agreement? 

Thanks,  
Alex 

Alexander  Soutter | ASoutter@tgf.ca | Direct Line +1 416-304-0595  |  www.tgf.ca  
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304
and delete this e-mail without forwarding it or making a copy. 

From: Alexander Soutter <ASoutter@tgf.ca>  
Sent: Monday, November 27, 2023 9:10 AM 
To: Janet Lee <janetlee@mbb.ca> 
Cc: Fried, Joseph <jfried@foglers.com>; Wendy Greenspoon <wgreenspoon@garfinkle.com>; Rebecca Kennedy 
<Rkennedy@tgf.ca>; Wehby, Deanna <dwehby@foglers.com> 
Subject: RE: Central Park Ajax - Receiver's Certificates Postponement and Subordination Agreement [IMAN-
CLIENT.FID140057] 
Importance: High 

Good morning Janet,  

Do you have any comments on the draft? This issue is the bottleneck to the Receiver obtaining further financing, which 
it has been trying to obtain for some time and which it needs to pay certain disbursements at once, including its 
property manager and professional fees. 

Please give us an update at your earliest. 

Thanks,  
Alex 

Alexander  Soutter | ASoutter@tgf.ca | Direct Line +1 416-304-0595  |  www.tgf.ca  
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304
and delete this e-mail without forwarding it or making a copy. 

From: Janet Lee <janetlee@mbb.ca>  
Sent: Thursday, November 23, 2023 3:05 PM 
To: Alexander Soutter <ASoutter@tgf.ca> 
Cc: Fried, Joseph <jfried@foglers.com>; Wendy Greenspoon <wgreenspoon@garfinkle.com>; Rebecca Kennedy 
<Rkennedy@tgf.ca>; Wehby, Deanna <dwehby@foglers.com> 
Subject: Re: Central Park Ajax - Receiver's Certificates Postponement and Subordination Agreement [IMAN-
CLIENT.FID140057] 
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Received with thanks. We are reviewing  

Janet 

Regards,

Janet Lee 
Managing Partner 
Metcalfe, Blainey & Burns LLP 

Unit 202, 18 Crown Steel Drive 
Markham, Ontario 
L3R 9X8 

Email:  janetlee@mbb.ca 
Office: 1-905-475-7676 Ext. 338 
Cell: 1-416-617-6183 
Wechat: janet882288 
Zoom: janetlee@mbb.ca 
Whatsapp: 1 416 617 6183 
Skype: leejanet7 
http://www.mbb.ca 

***************************************************** 
CONFIDENTIALITY NOTICE: This email, including any attachments, is confidential and may be privileged. If you are not 
the intended recipient please notify the sender immediately, and please delete it; you should not copy it or use it for any 
purpose or disclose its contents to any other person. 

On Nov 23, 2023, at 2:55 PM, Alexander Soutter <ASoutter@tgf.ca> wrote: 

Hi Janet,  
Can you please confirm that you received our email and are reviewing the draft agreement? 
Thanks very much,  
Alex 

Alexander  Soutter | ASoutter@tgf.ca | Direct Line +1 416-304-0595  |  www.tgf.ca  
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304
and delete this e-mail without forwarding it or making a copy. 

From: Fried, Joseph <jfried@foglers.com>  
Sent: Tuesday, November 21, 2023 8:30 PM 
To: Alexander Soutter <ASoutter@tgf.ca>; Janet Lee <janetlee@mbb.ca> 
Cc: Wendy Greenspoon <wgreenspoon@GARFINKLE.com>; Rebecca Kennedy <Rkennedy@tgf.ca>; 
Wehby, Deanna <dwehby@foglers.com> 
Subject: RE: Central Park Ajax - Receiver's Certificates Postponement and Subordination Agreement 
[IMAN-CLIENT.FID140057] 
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Noted 

<image001.png> Joseph Fried*
Direct: 416.941.8836 
Main: 416.864.9700 
Email: jfried@foglers.com

From: Alexander Soutter <ASoutter@tgf.ca>  
Sent: Tuesday, November 21, 2023 6:48 PM 
To: Janet Lee <janetlee@mbb.ca> 
Cc: Wendy Greenspoon <wgreenspoon@GARFINKLE.com>; Fried, Joseph <jfried@foglers.com>; Rebecca 
Kennedy <Rkennedy@tgf.ca> 
Subject: Fwd: Central Park Ajax - Receiver's Certificates Postponement and Subordination Agreement 
[IMAN-CLIENT.FID140057] 

Hi Janet, 

I received an out of office from Wendy. Please see the below and attached.  

Joe, Janet is 261's real estate counsel.  

Best, 
Alex 

Get Outlook for iOS 

<image002 .png>  

Alexander  Soutter | ASoutter@tgf.ca | Direct Line +1 416-304-0595  |  www.tgf.ca 
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named above.
distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616 and delete this e
or making a copy.

From: Alexander Soutter <ASoutter@tgf.ca> 
Sent: Tuesday, November 21, 2023 2:59:25 PM 
To: Wendy Greenspoon <wgreenspoon@GARFINKLE.com> 
Cc: Fried, Joseph <jfried@foglers.com>; Rebecca Kennedy <Rkennedy@tgf.ca> 
Subject: Central Park Ajax - Receiver's Certificates Postponement and Subordination Agreement [IMAN-
CLIENT.FID140057]  

Hi Wendy,  

We’re connecting you with Joe Fried (cc’d), who is counsel to Hillmount Capital Inc. – the lender that will 
be making further advances to the Receiver pursuant to Receiver’s Certificates.  

Joe has prepared a draft Postponement and Subordination Agreement, a copy of which is attached.  

Please review it and provide any comments as soon as possible. 

Thanks,  
Alex 
<image003 .jpg>  

Alexander Soutter | Associate | ASoutter@tgf.ca | Direct Line +1 416-304-0595  | | | Suite 3200, TD West Tower, 100 Wellington 
Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7 | 416-304-1616 | Fax: 416-304-1313 | www.tgf.ca 
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PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616 
and delete this e-mail without forwarding it or making a copy.  To Unsubscribe/Opt-Out of any electronic communication with Thornton Grout Finnigan, you can do so by clicking 
the following link:  Unsubscribe
Version2020

This message was sent by Fogler, Rubinoff LLP, 77 King Street West, Suite 3000, Toronto, ON, M5K 1G8, 416.864.9700, www.foglers.com. 
To update your preferences, please visit our Subscription Centre. To unsubscribe from our commercial electronic messages, please click 
here: Unsubscribe.  

This communication may be solicitor/client privileged and contains confidential information intended only for the persons to whom it is 
addressed. Any other distribution, copying or disclosure is strictly prohibited. If you have received this message in error, please notify us 
immediately and delete this message from your mail box and trash without reading or copying it.  

 Before printing, please consider the environment. 
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Receipts
Advance from secured creditor - Receiver's Certificate Borrowings $ 500,000       
Rental Income 135,925       
HST Collected 17,670         
Interest 11,639         
Miscellaneous 73                

Total receipts $ 665,307       

Disbursements
Repairs and Maintenance $ 87,740         
Property Management Fees 52,643         
Insurance 40,000         
Waste Removal and Disposal 18,749         
Utilities Paid - Gas 15,373         
Receiver's Certificate Financing and Administrative Fees 15,000         
Utilities Paid - Water 11,692         
Appriasal Fees 7,750           
Environmental Site Assessment 5,000           
Miscellaneous 7,086           
Legal Fees and Disbursement 87,455         
Receiver's Fees & Costs 194,660       
HST Paid 64,090         
PST Paid 2,880           

Total disbursements $ 610,118       

Excess of Receipts Over Disbursements $ 55,189         

E&OE

RSM Canada Limited
Court Appointed Receiver of 134, 148, 152, 184/188, 214, 

Interim Statement of Receipts and Disbursements
For the period April 15, 2021 to November 30, 2023

224 and 226 Harwood Avenue South, Ajax



 

 

 

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED 
AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

2615333 ONTARIO INC. 
 

Applicant 

- and - CENTRAL PARK AJAX DEVELOPMENTS PHASE 1 INC. et al 
 

Respondents 
 Court File No.: CV-20-00651299-00CL  

 ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

Proceedings commenced at Toronto, Ontario 

 
THIRD REPORT OF THE RECEIVER 

December 8, 2023 

 THORNTON GROUT FINNIGAN LLP 
TD West Tower, Toronto-Dominion Centre 
100 Wellington Street West, Suite 3200 
Toronto, ON M5K 1K7 

 

Rebecca L. Kennedy (LSO# 61146S) 
Tel:  (416) 304-0603  
Email: rkennedy@tgf.ca  

 
Alexander Soutter (LSO# 72403T) 
Tel:  (416) 304-0595  
Email: asoutter@tgf.ca  

 

Lawyers for the Court-appointed Receiver 
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