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Kuddus v Chief Constable of Leicestershire {HL{E)} [2002] 2 AC
Lord Scott of Foscote

138 However, the point regarding vicarious liability and exemplary
damages was not the basis on which the strike-out application was made,
was not dealt with in the courts below and was not addressed by counsel
hefore vour Lordships. The views I have expressed should, therefore, be
regarded as provisional and the point left for decision at a later stage in the
proceedings.

139 In the result T would, for the reasons given in paragraph 122 above,
with reluctance, allow this appeal. My reluctance is the consequence of my
opinion that, on the vicarious hability point, this exemplary damages claim
is bound to fail.

Appeal allowed with cosis.

Solicitors:  Sharpe Pritchard  for Smith Partnership, Leicester;
Winckworth Sherwood for County Solicitor, Leicester.

MG
House of Lords
Twinsectra Ltd ¢ Yardley and others
[2z002] UKHL 12
2001 Oct1s, 16, 17, I; Lord Slynn of Hadley, Lord Steyn, Lord Foffmann,
2002 March 21 Lord Hutton and Lord Millett

Trusts — Resulting trust — Dishonesty — Lender vequiring solicitor’s underfaking
before making loan — Third party solicitor undertaking that loan moneys only to
be used for acquisition of property by borrower — Third party solicitor paying
moneys to borrower’s solicitor — Borrower's solicitor treating loan moneys as at
free disposal of client — Some moneys not wsed in acquisition of property —
Whether undertaking creating trust — Whether borrower’s solicitor dishonestly
assisting in breach of trust

The first solicitor was acting for a clicnt in connection with the purchase of land,
To complete the purchase the client needed to borrow £xm. A lender was found but
it was only willing to make the loan if repaymeni was secured by a solicitor’s personal
underraking. The first solicitor was unwilling to give such an undertaking so the
client approached the second solicitor who represented himself as acting for the client
and received the money after his firm gave an undertaking that *(1) The loan moneys
will be retained by us until such time as they are applied in the acquisition of property
on behalf of our client. {2} The loan moneys will be utilised solely for the acguisition
of propeety on bebalf of our client and for no other purposes. {3) We will repay to
you the said sum of £rm together with interest”. The second solicitor sought
assurances from the client thar the money would be used in the acquisition of
propetty and received them through the first solicitor. He then released the money to
the first solicitor as instructed by the client. The firse solicitor regarded the money as
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held on account for the client and paid it out upon the client’s instructions. He took
no steps to ensure that the money was only applied in the acquisition of property and
a substantial part of it was used by the client for other purposes. The second solicitor
went bankrupe and the loan was not repaid, The lender commenced proceedings
against, inter alios, the first solicitor alleging that he had dishonestly assisted in the
second solicitor’s breach of trust. The judge found thar the undertaking had not
created a trust and dismissed the action. He also found that the first solicitor had not
been dishonest although he had deliberately shut his eyes to the implications of the
undertaking., The Court of Appeal reversed both those findings and gave judgment
against the first solicitor for the proportion of the loan which had not been applied in
the acquisition of property,

On nppeal by the firsesolicitor—

Held, (1) that paragraphs v and 2 of the undertaking made it clear that the money
was not to be at the free disposal of the client and that the second solicitor was notto
part with the money except for the stated purpose; that a power to apply the moncy
in “the acquisition of property” was sufficiently certain for the creation of a trust; that
the fact that the lender had not intended to create a trust was irrelevant and thar,
acenrdingly, the second solicitor had held the money on trust for the lender subject to
a power to apply it by way of a luan to the client in accurdance with the underraking
with the result that the money remained the lender's money until such time as it was
soapplied { post, paras 2, 7, 12-17, 2.5, 71-72, 75, I00-T03).

(2} Allowing the appeal (Lord Millett dissenting}, that for a persan to be liable as
an accessory o a breach of trust he had to have acted dishonestly by the ordinary
standards of reasonable and honest people and have been himself aware that by those
standards he was acting dishonestly; that the judge had applied that rest, and had
found that the fiest solicitor had honestly believed that the underraking given to the
lender was not his concern and that, once in his hands, he could treat the loan money
as at the free disposal of the client; that the first solicitor had been aware of all the
facts and could not be said to have been dishonest by deliberately failing to make
inquities for fear of finding our something he did not want to know; and that in the
light of the judge’s findings, based on an assessment of the first solicitor in the wirness
box, the Couct of Appeal should not have substiruted its own Anding of dishenesty
against him ( post, paras 4—8, 20-24, 32, 15-36, 38, 4143, 49-51).

Roval Brunei Airlines Sdn Bhd v Tan |1995] 2 AC 378, PCapplied.
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Westdeutsche Landesbank Girozentrale v Islington London Borough Council [1996]
AC 669; [1996] 2 WLR 8oz; [1996) 2 All ER g67, HL(E}

No additional cases were cited in argument.

APPEAL from the Court of Appeal

This was an appeal by the sixth defendant, a solicitor in sole practice as
Paul Leach & Co, from a decision by the Court of Appeal {Potter L], Sir lain
Glidewell and 51[ David Hirst) dated 28 April 1999 allowing an appeal by
the plaintiff lender, Twinsectra Ltd, from part of a decision of Carnwath ],
sitting in the Queen’s Bench Division on 20 December 1996, by which, inter
alia, he dismissed the plaintiff’s claim against the sixth defendant. The firse
to fifth defendants, rancis John Yardley, Yardley Commercial Vehicles Lid,
Maltsword Ltd, YC Sales Ltd and Maltsword Properties Ltd, were not
parties to the appeal to the House.

The facts are stated in the opinion of Lord Millett.

David Oliver QC, Justin Fermwick QC and Sue Carr for the solicitor,
Romiie Tager QC and Tony Oakley for the lender,

The main submissions of counsel appear sufficiently in the opimions of
their Lordships.
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Their Locdships took time for consideration.

21 March 2zo02. LORD SLYNN OF HADLEY

1 My Lords, my noble and learned friend Lord Hoffmann has referred
to the facts relevant to the issues which arise on this appeal and T gratefully
adopt them,

2 The first main issue is whether the moncys received by Sims and Roper
were held in trust. The judge found that they were not; the Court of Appeal
hcld that they were. For the reasons given by Lord Hoffmann I agree firmly
with the Courr of Appeal.

3 The second issue I have found more difficult. The judge found that
Mr Leach had shut his cyes to the problems or the implications of what
happened, yet he acquitted him of dishonesty. The Court of Appeal in a
carcful analysis by Potter L] concluded that deliberately shutting his eyes in
this way was dishonesty within the valuable analysis by Lord Nicholls of
Birkenhead in Royal Brunei Airlines Sdn Bhd v Tan [1995] 2 AC 3?8

4 There are conflicting arguments, Prima facie shutting one’s cyes to
problems or implications and not following them up may well indicate
dishonesty; on the other hand prima facie it needs a strong case to justify the
Court of Appeal reversing the finding as to dishonesty of the trial judge who
has heard the witness and gone in detail into all the facts.

§ The real difficulty it seems to me is whether in view of these two
conflicting arguments the case should go for a retrial with all the
disadvantages that entails or whether one of the arguments was sufficiently
strong for your Lordships to accept it and to conclude the question. In the
end T am not satisfied that the Court of Appeal were entitled to substitute
their assessment for that of the trial judge. Despite my doubts as to the
implications to be drawn on a finding of “shutting one’s eyes” it seems to me
clear that the judge was very conscious of Lord Nicholls’s analysis and [ do
not think he can possibly have left out of account the question whether
Mr Leach knew or realised that what he was doing fell below the required
standards when he deliberately shut his eyes eg to the impi:cauons of the
undertaking given by Mr Sims, Mr Leach may have been naive or misguided
but | accept that the judge after hearing lengthy evidence from Mr Leach was
entitled to conclude thar he had not been dishonest.

& Accordingly it would be wrong to send the matter for retrial and for
these brief reasons and the reasons given by Lord Hutton 1 would allow the
appeal.

LORD STEYN

7 My Lords, | agree that the law is as stated in the judgments of my
noble and learned friends Lord Hoffmann and Lord Hutron. In parnicular
I agree with their interpretation of the decision in Royal Brunei Afrlines Sdn
Bhd v Tan [1995] 2 AC 378. In other words, I agree that a finding of
accessory liability against Mr Leach was only permissible if, applying what
Lord Hutton has called the combined test, it wete established on the
evidence that Mr Leach had been dishonest.

8 After a trial Carnwath J was not satished that Mr Leach had been
dishonest. I agree with Lord Hutton's reasons for concluding that the Court
of Appeal was nor entitled to reverse the judge on the central issue of
dishonesty. I too would allow the appeal.
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LORD HOFFMANN

g My Lords, Paul Leach is a solicitor practising in Godalming under the
name Paul Leach & Co. Towards the end of 1992 he acted for a Mr Yardley
in a transaction which included the negotiation of a loan of £1m from
Twinsectra Ltd. Mr Leach did not deal directly with Twinscctra. Another
firm of solicitors, Sims & Roper of Dorset {“Sims”), representcd themselves
as acting on behalf of Mr Yardley. They reccived the money in return for the
following undertaking:

“1, The loan moneys will be retained by us until such time as they are
applied in the acquisition of property on behalf of our client, 2. The loan
moneys will be utilised solely for the acquisition of property on behalf of
our client and for no other purpose. 3. We will repay to you the said sum
of £1m together with interest calculated at the rate of £657-53 perday. . .
such repayment to be made [within four calendar months after receipt of
the loan moneys by us].”

1o Contrary to the terms of the undertaking, Sims did not retain the
money until it was applied in the acquisition of property by Mr Yardley. On
being given an assurance by Mr Yardley that it would be so applied, they
paid it to Mr Leach. He in turn did not take steps to ensure that it was
utilised solely for the acquisition of property on behalf of Mr Yardley, He
simply paid it out upon Mr Yardley's instructions. The result was that
£357,720011 was used by Mr Yardley for purposes other than the
acquisition of property,

11 The loan was not repaid. Twinsectra sued all the parties involved
including Mr Leach. The claim against him was for the £357,720-11 which
had not been used to buy property. The basis of the claim was that the
payment by Sims to Mr Leach in breach of the undertaking was a breach of
trust and that he was liable for dishonestly assisting in that breach of trust in
accordance with the principles stated by Lord Nicholls of Birkenhead in
Rovyal Brunei Airlines Sdn Bbd v Tan |1yy5] 2 AC 378,

12 The trial judge {Carnwath ]) did not accept that the moneys werc
“subject to any form of trust in Sims’s and Roper’s hands”. Tdo not imagine
that the judge could have meant this to be taken literally. Money in a
solicitor’s client account is held on trust. 'I'he only question is the terms of
that trust. Ishould think that what Carnwath | meant was that Sims held the
money on trust for Mr Yardley absolutely. That is the way it was put by
Mr Oliver, who appeared for Mr Leach. But, like the Court of Appeal, I must
respectfully disagree. The terms of the trust upon which Sims held the
money must be found in the undertaking which they gave to Twinsectra as a
condition of payment. Clauses 1 and 2 of that undertaking made it clear that
the money was not to be at the frec disposal of Mr Yardley. Sims were not to
part with the money to Mr Yardley or anyone else except for the purpose of
enabling him to acquire property.

13 In my opinion the effect of the undertaking was to provide that the
money in the Sims client account should remain Twinsectra’s money until
such time as it was applied for the acquisition of property in accordance with
the undertaking. For example, if Mr Yardley went bankrupt before the
money had been so applied, it would not have formed part of his estate, as it
would have done if Sims had held it in teust for him absolutely, The
undertaking would have ensured that Twinsectra could ger it back. It
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follows thar Sims held the money in #rust for Twinsectra, but subject to a
potwer to apply it by way of loan to Mr Yardley in accordance with the
undertaking. No doubt Sims also owed fiduciary obligations to Mr Yardley
in respect of the exercise of the power, but we need not concern ourselves
with those obligations because in fact the money was applied wholly for
Mr Yardley's benefit.

14 The judge gave two reasons for rejecting a trust, The first was that
the terms of the undertaking were too vague. It did not specify any
particular property for which the moncy was to be used. The second was
that Mr Ackerman, the moving spirit behind Twinsectra, did not intend to
create a trust. e set no store by clauses 1 and 2 of the undertaking and was
content to rely on the guarantee in clause 3 as Twinscctra’s security for
repayment.

15 lagree that the terms of the undertaking are very unusual. Solicitors
acting for both lender and borrower (for example, a building society and a
house buyer) commonly give an undertaking to the lender that they will not
part with the money save in exchange for a duly executed charge over the
property which the money is being used to purchase. The undertaking
protects the lender against finding himself unsccured. Bur Twinsectra was
not asking for any security over the property. Its security was clause 3 of the
Sims undertaking. So the purpose of the undertaking was unclear. There
was nothing to prevent Mr Yardley, having acquired a property in
accordance with the undertaking, from mortgaging it to the hilr and
spending the proceeds on something else. So it is hard to see why it should
have mattered to Twinsectra whether the immediate use of the money was to
acquire property. The judge thought it might have been intended to give
somc protective colour to a claim against the Solicitors Indemnity Fund if
Sims failed to repay the loan in accordance with the undertaking. A claim
against the fund would depend upon showing thar the undertaking was
given in the context of an underlying transaction within the usual business of
a solicitor; United Bank of Kwwait Ltd v Hanonond [1988] 1 WLR 1o57.
Nothing is more usual than for solicitors to act on behalf of clients in the
acquisition of property. On the other hand, an undertaking to repay a
straightforward unsecured loan might be more problematie,

16 Ilowever, the fact that the undertaking was unusual does not mean
that it was void for uncertainty. The charge of uncertainty is levelled against
the terms of the power to apply the funds. “The acquisition of property™ was
said to be too vague. But a power is sufficiently certain to be valid if the
court can say that a given application of the money does or does not fall
within its terms: see In re Baden’s Deed Trusts [1971] AC 424. And there is
no dispute that the £357,720-11 was not applied for the acquisition of
property.

17 As for Mr Ackerman’s understanding of the matter, that scem to me
irrelevant, Whether a trust was created and what were its terms must
depend upon the construction of the undertaking. Clauses 1 and 2 cannort be
ignored just because Mr Ackerman was not particularly interested in them.

18 'The other question is whether Mr Leach, in recciving the money and
paying it to Mr Yardley without concerning himself about its application,
could be said to have acted dishonestly. The judge found that in so doing he
was “misguided” but not dishonest. He had “shut his cycs” to some of the
problems but thought he held the money to the order of Mr Yardley without
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restriction. The Court of Appeal reversed this finding and held that he had
been dishonest.

19 My noble and learned friend, Lord Milfett considers that the Court
of Appeal was justified in taking this view because liability as an accessory to
a breach of trust does not depend upon dishonesty in the normal sense of
that expression. It is sufficient that the defendant knew all the facts which
made it wrongful for him to participate in the way in which he did. In this
case, Mr Leach knew the terms of the undertaking. He thereforc knew all
the facts which made it wrongful for him to deal with the money to the order
of Mr Yardley without satisfying himself that it was for the acquisition of
property.

20 Idonot think that it is fairly open to your Lordships to take this view
of the law without departing from the principles laid down by the Privy
Council in Royal Brunei Airlines Sdn Bbd v Tan [1995] 2 AC 378. For the
reasons given by my noble and learned friend, Lord Hutton, 1 consider that
those principles require more than knowledge of the facts which make the
conduct wrongful. They require a dishonest state of mind, that is to say,
consciousness that one is transgressing ordinary standards of honest
behaviour, T also agree with Lard Hutton that the judge correctly applicd
this test and that the Court of Appeal was not entiticd, on the hasis of the
written transcript, to make a finding of dishonesty which the judge who saw
and heard Mr Leach did not.

21 The ground upon which the Court of Appeal reversed the judge’s
finding was that he had misdirected himsclf in law. His finding about
Mr Leach shutring his eyes to problems meant that he did notappreciate that
a person may be dishonest without actually knowing all the facts if he
suspects that he is about to do something wrongful and deliberatcly shuts his
cyes to avoid finding out. As Lord Nicholls said in the Royal Brunei casc,
at p 389, an honest person does not “deliberately close his eyes and ears, or
deliberately not ask questions, lest he learn something he would rather not
know, and then proceed regardless”. So the Court of Appeal said that, when
the judge said that Mr Leach was not dishonest, he meant that he was not
“consciously dishonest”. But the finding about shutting his eyes meant that
in law he had nevertheless been dishonest.

22 Ido not believe that the judge fell into such an elementary error. Ile
had himself quoted the passage I have cited from the opinion of Lord
Nicholls in the Royal Brunei case a little earlier in his judgment. He could
not possibly have overlooked the principle. That said, I do respectfully think
it was unforrunate that the judge three times used the expression “shut
his eyes” to “the details”, or “the problems”, or “the implications”. The
cxpression produces in judges a reflex image of Admiral Nelson at
Copenhagen and the common use of this image by lawyers to signify a
deliberate abstinence from inguiry in order to avoid certain knowledge of
what one suspects to be the case: see Manifest Shipping Co Lid v Uni-Polaris
Shipping Co Ltd [2001] 2 WLR 170, 179, per Lord Hobhouse of
Woodborough, and Lord Scott of Foscote, at pp zo7-210, But, as my noble
and learned friend Lord Millett points out, there were in this case no releyant
facts of which Mr Leach was unaware. What I think the judge meant was
that he took a blinkered approach to his professional dutics as a solicitor, or
buried his head in the sand {to invoke two different animal images). But
ncither of those would be dishonest.



171
[2002] 2 AC Twinsectra Ltd v Yardley (HL(E)}
Lord Hoffmann

23 Mr Leach believed that the moncy was at the disposal of Mr Yardley.
He thought that whether Mr Yardley’s use of the money would be contrary
to the assurance he had given Mr Sims or put Mr Sims in breach of his
undertaking was a matter between those two gentlemen. Such a state of
mind may have been wrong. It may have been, as the judge said, misguided.
But if he honestly believed, as the judge found, thar the money was at
Mr Yardley's disposal, he was not dishonest.

24 | do not suggest that one cannot be dishonest without a full
appreciation of the lepal analysis of the transaction. A person may
dishonestly assist in the commission of a breach of trust without any idea of
what a trust means. The necessary dishonest state of mind may be found to
exist simply on the fact that he knew perfectly well that he was helping to
pay away money to which the recipient was not entitled. Bur that was not
the case here, 1would thercfore allow the appeal and restore the decision of
Carnwath [.

LORDHUTTON

25 My Lords, I have had the advantage of reading in draft the speeches
of my noble and learned friends, Lord Hoffmann and Lord Milletr. For the
reasons which they give 1 agree that the undertaking given by Mr 5ims to
Twinsectra Led (“Twinscctra®™) created a trust, and 1 turn to consider
whether the Court of Appeal was right to hold that Mr Leach is liable for
assisting in Mr Sims’s breach of trust. Carnwath ] held that the undertaking
did not create a trust, but he also held that Mr Leach had not been dishonest.
The Court of Appeal reversed his findings and held that the underraking gave
risc to a trust and that Mr Leach had acted dishonestly and was liable as an
accessory to Mr 5ims’s breach of trost,

26 My Lords, in my opinion, the issue whether the Court of Appeal was
right to hold that Mr Leach had acted dishonestly depends on the meaning to
be given to that term in the judgment of Lord Nicholls of Birkenhead in
Royal Brunei Airlines Snd Bbd v Tan |1995] 2 AC 378. In approaching this
question 1t will be helpful to consider the place of dishonesty in the pattern of
that judgment. Lord Nicholls considered, ar pp 384 and 3835, the position of
the honest trustee and the dishonest third party and stated thar dishonesty
on the part of the third party was a sufficicnt basis for his hability
notwithstanding that the trustee, although mistaken and in breach of trust,
wag honest. He then turned ro consider the basis on which the third party,
who does not receive trust property but who assists the trustee to commit a
breach, should be held liable. He rejected the possibility that such a third
party should never be liable and he also rejected the possibility that the
liability of a third party should be strict so that he would be hable even if he
did not know or had no reason to suspect that he was dealing with a trustee.
Therefore Lord Nicholls concluded that the lability of the accessory must be
fault-based and in identifying the touchstone of liability he stated, at p 387H:
“By common accord dishonesty fulfils this role.” Then, at pp 388 and 389,
he cited a number of authorities and the views of commentators and
observed that the tide of authority in England had flowed strongly in favour
of the test of dishonesty and that most, but not all, commentators also
preferred that test.

27  Whilst in discussing the term “dishonesty™ the courts often draw a
distinction berween subjective dishonesty and objective dishonesty, there are
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three possible standards which can be applied to determine whether a person
has acted dishonestly. There is a puarely subjective standard, whereby a
person is only regarded as dishonest if he rransgresses his own standard of
honesty, even if that standard is contrary to that of reasonable and honest
people. This has been termed the “Robin Hood test” and has been rejected
by the courts. As Sir Christopher Slade stated in Walker v Stones [2001] QB

902, 939t

“A person may in some cases act dishonestly, according to the ordinary
usc of language, even though he genuinely believes that his action is
morally justified. The penniless thief, for example, who picks the pocket
of the multi-millionaire is dishonest even though he genuinely considers
the theft is morally justified as a fair redistribution of wealth and that he is
not therefore being dishonest.”

Secondly, there is a purely objective standard whereby a person acts
dishonestly if his conduct is dishonest by the ordinary standards of
reasonable and honest people, even if he does not realise this. Thirdly, there
is a standard which combines an objective test and a subjective test, and
which rcquires that before there can be a finding of dishonesty it must be
cstablished that the defendant’s conduct was dishonest by the ordinary
standards of reasonable and honest people and that he himself realised that
by those standards his conduct was dishonest. I will term this “the combined
test”,

28 There is a passage in the earlier part of the judgment in Royal Brunei
which suggests that Lord Nicholls considered that dishonesty has a
subjective element. Thus in discussing the honest trustee and the dishonest
third party [1995] 2 AC 378, 385 he stated:

“These examples suggest that what matters is the state of mind of the
third party . . . But [the trustce’s] state of mind is essennially ircelevant to
rhe question whether the third party should be made liable to the
henehciaries for breach of trust.”

29 However, aftcr stating, at p 387H, that the touchstone of liabiliry is
dishonesty, Lord Nicholls went on, at p 389, to discuss the meaning of
dishonesty:

“Before considering this issue further it will be helpful to define the
rerms being used by looking more closely at what dishonesty means in this
context. Whatever may be the position in some criminal or other
contexts (see, for instance, R v Ghosh [1982] QB 1053), in the context of
the accessory liability principle acting dishonestly, or with a lack of
probity, which is synonymous, means simply not acting as an honest
person would in the circumstances. This is an objective standard.”

30 My noble and learned friend Lord Millett has subjected this passage
and subsequent passages in the judgment to detailed analysis and is of the
opinion that Lord Nicholls used the term “dishonesty” in a purely objective
sense so that in this area of the law a person can be held to be dishonest even
though he does not realise that what he is doing is dishonest by the ordinary
standards of honest people, This leads Lord Millett on to the conclusion that
in determining the liability of an accessory dishonesty is not necessary and
that liability depends on knowledge.
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31 In R v Ghosh [1982) QB 1053, Lord Lane CJ held that in the law of
theft dishonesty required that the defendant himself must have reahised that
what he was doing was dishonest by the ordinary standards of reasonable
and honest people. The three sentences in Lord Nicholls’s judgment,
at p 3898-C, which appear to draw a distinction between the position in
criminal law and the position in equity, do give support to Lord Millett’s
view. But considering those sentences in the context of the remainder of the
paragraph and taking account of other passages in the judgment, I think that
in referring to an objective standard Lord Nicholls was contrasring it with
the purely subjective standard whereby a man sets his own standard of
honesty and does not regard as dishonest what upright and responsible
people would regard as dishonest. Thus after stating that dishonesty is
assessed on an objective standard he continued, at p 389:

“Ar first sight this may seem surprising. Honesty has a connotation of
subjectivity, as distinct from the objectivity of negligence. Honesty,
indeed, does have a strong subjective element in that it is a description of a
type of conduct assessed in the light of what a person acrually knew at the
time, as distinct from what a rcasonable person would have known or
appreciated. Further, honesty and its counterpart dishonesty are mostly
concerned with advertent conduct, not inadvertent conduct. Carclessness
is not dishonesty, Thus for the most part dishonesty is to be equated with
conscious impropriety, However, these subjective characteristics of
honesty do nat mean that individuals are free to set their own standards
of honesty in particular circumstances. The standard of whar constitutes
honest conduct is not subjective. Honesty is not an optional scale, with
higher or lower values according to the moral standards of each
individual. If a person knowingly appropriates another’s property, he
will not escape a finding of dishonesty simply because he sees nothing
wrong in such behaviour.”

Further, at p 391, Lord Nicholls said:

“Ultimately, in most cases, an honest person should have litde
difficulty in knowing whether a proposed rransaction, or his participation
in it, would offend the normally accepted standards of honest conduct.
Likewise, when called upon to decide whether a person was acting
honestly, a court will look at all the circumstances known to the third
party at the time, The court will also have regard to personal attributes of
the third party, such as his experience and intefligence, and the reason
why he acted as he did.”

32 The use of the word “knowing” in the first sentence would be
superfluous if the defendant did not have to be aware that what he was doing
would offend the normally accepted standards of honest conduct, and the
need to look at the experience and intelligence of the defendant would also
appear superfluous if all that was required was a purely objective standard of
dishonesty. Therefore 1 do not think that Lord Nicholls was stating rhat in
this sphere of equity a man can be dishonest even if he does not know that
what he is doing would be regarded as dishonest by honest people.

33 Then, at p 3927=G, Lord Nicholls stated the general principle that
dishonesty is a necessary ingredient of accessory liability and that knowledge
is not an appropriate test:
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“The accessory lability principle

“Drawing the threads together, their Lordships’ overall conclusion is
that dishonesty is a neccssary ingredient of accessory liability, Itisalsoa
sufficient ingredient. A liability in equity to make good resulting loss
artaches to a person who dishonestly procures or assists in a breach of
trust or fiduciary obligation, It is not necessary that, in addition, the
trustee or fiduciary was acting dishonestly, although this will usually be so
where the third party who is assisting him is acting dishonestly.
‘Knowingly” is better avoided as a defining ingredient of the principle, and
in the context of this principle the Baden [1993] 1 WLR 509 scale of
knowledge is best forgotten.”

I consider that this was a statement of general principle and was not confined
to the doubtful case when the propriety of the transaction in question was
Uncertain.

34 Lord Nicholls stated, at p 387B-c, that there is a close analogy
between “knowingly” interfering with the due performance of a contract
and interfering with the rclationship between a trustee and a beneficiary. But
this observation was made in considering and rejecting the possibility that a
third party who did not receive trust property should never be liable for
assisting in a breach of trust. Tdo not think that in referring to “knowingly”
procuring a breach of contract Lord Nicholls was suggesting that knowingly
assisting in a breach of trust was sufficient to give rise to liability. Such a
view would be contrary to the later passage, at p 392F—G, dealing dircctly
with this point.

35 There is, in my opinion, a further consideration which supports the
view that for liability as an accessory to arise the defendant must himself
appreciate that what he was doing was dishonest by the standards of honest
and reasonable men, A finding by a judge that a defendant has been
dishonest is a grave inding, and itis particularly grave against a professional
man, such as a solicitor. Notwithstanding that the issue arises in equity law
and not in a criminal context, I think that it would be less than just for the
law to permit a finding that a defendant had been “dishonest” in assisting in
a breach of trust where he knew of the facts which created the trust and its
breach but had not been aware that what he was doing would be regarded by
honest men as being dishonest.

36 It would be open to your Lordships to depart from the principle
stated by Lord Nicholls that dishonesty is a necessary ingredient of accessory
ltability and to hold that knowledge is a sufficient ingredient, But the
statement of that principle by Lord Nicholls has been widely regarded as
clarifying this area of the law and, as he observed, the tide of authority in
England has flowed strongly in favour of the test of dishonesty. Therefore
I consider that the courts should continue to apply that test and that your
Lordships should state that dishonesty requires knowledge by the defendant
that what he was doing would be regarded as dishonest by honest people,
although he should not escape a finding of dishonesty because he sets his
own standards of honesty and does not regard as dishonest what he knows
would offend the normally accepted standards of honest conduct.

37 In cases subsequent to the Royal Brunei case there has been some
further consideration of the test to be applied to determine dishonesty (the
cases being helpfully discussed in an article by Mr Andrew Stafford QC on
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“Solicitors’ liability for knowing receipt and dishonest assistance in breach
of trust” {2001) ¥7 PN 3. For the reasons which I have given I consider that
in Abbey National ple v Solicitors Indemmnity Fund Ltd |1997] PNLR 306
Steel ] applied the correct test. In that case, at p 310, she referred to the test
set outin R v Ghosh [1982] QB 1053 and to Lord Nicholls’s judgment in the
Royal Brunei case [1995] 2 AC 378 and observed that it was to the effect that
honesty i5 to be judged ohjectively, and she continued:

“What in this case, did, Mr Fallon do, and was he acting as a
reasonable and honest solicitor would do? Tn that case it was laid down
that individuals are not free to set their own standards. Mr Fenwick on
behalf of the defendant says that if I ind that by those standards Mr Fallon
was dishonest that would be enough. I need to consider whart he did and
ask the question: Was he acting as an honest person should? Was what he
did dishonest by the standards of a reasonable and honest man or a
reasonable and honest solicitor? Having read that case, however, it seems
to me that the judgment does not set down a wholly objective test for civil
cases. Lord Nicholls particularly refers to a conscious impropriety. The
test there, it scems, does embrace a subjective approach, and I have to
look at the circumstances to see whether they were such that Mr Fallon
must have known that what he did was by the standards of ordinary
decent people dishonest. 1 accept totally that individuals should not be
free to set their own standards, but there is in my view a subjective
element both in civil and in cniminal cases.™

38 Therefore I turn to consider the judgment of Carnwath J and the
Court of Appeal on the basis that a finding of accessory liability can only be
made against M Leach if, applying the combined test, it were established on
the evidence that he was dishonest.

39 At the trial Mr Leach was cross-examined very closely and at length
abour his state of mind when he paid ta Mr Yardley the moncys transferred
to him by Mr Sims. The tenor of his replies was that he paid the moneys to
his client becauvse his client instructed him to do so. Thus in the course of
that eross-examination counsel for Twinsectra put the following questions
to him:

“(. That is not what you said in your pleading which is what [ am
putting to you, In your pleading you said that with the cxception of the
Glibbery payment every other payment was made by you in the belief thar
the money was going to be used for the acquisition of property by
companies of Mr Yardley. A.Lhad no reason to disbelieve that it was not.
As [ said, I believed my client. He borrowed the money. [ tollowed his
instrLctions,

“Q. £200,000 was being transferred to Y C Sales, you did not believe
for a moment that that company was going to usc it to acquire property,
did you? A. My Lord, | merely followed my client’s instroctions.

“Carmwath J. 1 think there is a difference. Imean Iunderstand you are
saying that, but there is a difference berween saying: ‘1 simply paid it in
accordance with my client's instructions,” and saying, as is said in the
pleading: ‘I paid it in the belief it was going to be used on the acquisition
of property.” Now, if your evidence that the former was true and the
latter was not then fair enough, but [ think Mr Tager is entitled to ask you
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whether it is right positively to state that you paid the moneys in the belief
that they were being applied in the acquisition of property. A. I merely
believed in the sensc that the moneys my client had borrowed were being
used for the purpose for which he borrowed them. I acrually didn’t
consider the point.

“0. No, so it is probably that pleading goes rather farther than your
own recollection? A, Yes, Lthink itis probably. . .

“Mpr Tager. You were putting forward a case in your pleading that
Mr Sims had confirmed with you on 23 December that it was going to be
used for property. You asked your client if that was so and you got him to
confirm the details, The money comes in, you pay it out and you believe
gach time that that is how the moncy was used. A. I had no reason to
disbelieve my client.

“Carnwath J. 1 think I am clear what the witness is saying, Mr Tager.”

40 Carnwath ] stated:

“I do not find Mr Leach to have been dishonest, but he was certainly
misguided. He found himself in a difficult position. His retainer for
Mz Yardley on the Apperley Bridge transaction was very imporrant to his
practice (at a time when large conveyancing jobs were few), and offered
the prospect of similar work in the future. When asked to review the
documentation on the Niperian venture, he was understandably reluctant
to prejudice his relationship with his client. 1do not accept his evidence
that he paid no regard to the details, He was specifically asked to review
the terms. He must have realised that it was a very unusual venture, and
that the returns of the kind offered were very unlikely to be associated
with a wholly legitimate business transaction , ., His atrirude to the
Twinsectra loan was not dissimilar, When asked to give the undertaking
himself, he regarded it as a very unusual request, and one outside the
normal course of a solicitor’s practice. This did not lead him to advise
Mr Yardley against it, but rather to distance himself from any
responsibility for its terms, Ile rold Mr Sims that they were a matter for
him. This unease ought to have put him on notice of the need for caution
when dealing with the moncy received under the undertakings. He was
clearly aware of their terms. Indeed, his pleaded defence asserts
( paragraph 25{4)) that he believed their ‘substance . . . to he that the
advance would be applicd in the acquisition of property’ and that he had
received them on the footing that they would be so applied. Yet, in
evidence, he frankly admitred that he had regarded the money as held
simply to the order of Mr Yardley, without restriction. Again, [ have to
conclude that he simply shut his eyes to the problems, As far as he was
caoncerned, it was a matier solely for Mr Sims to satisfy himself whether
he could release the money to Mr Yardley’s account.”

Later in the judgment after holding that the undertaking given by Mr Sims
did not create a trust the judge stated, atp 73

“Were any of the defendants Enowing recipients or accessories?
“The above conclosion makes it unnecessary to resolve the more
difficult question whether any of the defendants (that 1s, the Yardley
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compantes, or Mr Leach) had the necessary state of mind to make them
liable under these headings. lor these purposes the companies must
realistically be taken to have had the same knowledge and state of mind as
Mr Yardley. [ have already given my views as to the extent to which
I regard him as having acted dishonestly. In Mr Leach’s case, [ have found
that he was not dishonesrt, bur that he did deliberately shut his eyes to the
implications of the undertaking. Whether in cither case this would be
sufficient ro establish accessory liability depends on the application of the
Royal Brunei principles to those facts. Alchough that case was concerned
with ‘knowing assistance” rather than ‘knowing receipt’, I would find it
very difficult, in the light of the current state of the authorities to which
T have referred, to define the difference in the mental states required; and
Ldoubt if there is one.”

41 It would have been open to the judge to hold that Mr Leach was
dishonest, in that he knew that he was transfeering to Mr Yardley or to one
of his companies moneys which were subject to an undertaking that they
would be applied solely for the acquisition of property and that the moneys
would not be so applicd. But the experienced judge who was observing
Mr Leach being cross-examined at length found that Mr Leach, although
misguided, was not dishanest in carrying out his client’s instructions.

42 The judge did not give reasons for this finding or state what test he
applied to determine dishonesty, but I think it probable that he applied the
combined test and 1 infer that he considered that Mr Leach did not realise
that in acting on his client’s instructions in relation to the moneys he was
acting in a way which a responstble and honest solicitor would regard as
dishonest. The judge may also have been influenced by the consideration
that as he did not find that Mr Sims’s undertaking created a trust Mr Leach
would not have realised that he was dealing with trust property.

43 Itis only in exceprional circumstances that an appellate court should
reverse a finding by a trial judge on a question of fact {and parricularly on the
state of mind of a party} when the judge has had the advantage of seeing the
party giving evidence in the witness box. Therefore I do not think that it
would have been right for the Court of Appeal in this case to have come te a
different conclusion from the judge and to have held that Mr Leach was
dishonest in that when he rransferred the moneys to Mr Yardley he knew
that his conduct was dishonest by the standards of responsible and honest
solicitors,

44 Thiswas the view taken by the Court of Appeal in Mortgage Express
L.td v § Newntan ¢ Co [zo000] Lloyds Rep PN 74 5 where the issue before the
court was not dissimilar to the issue in the present case. In that case it was
alleged that the defendant, a solicitor, had dishonestly taken part in a
mortgage fraud. In the High Court [2000] PNLR 298 the judge found that
the defendant had not consciously suspected a mortgage fraud. Nevertheless
he found that she had deliberatcly refrained from making enguiries and
giving advice which an ordinary honest and competent solicitor would have
made and given in all the circumstances, and that she had no excuse for
doing so other than the fact that she had taken a highly restricted and
blinkered view of the duties that she owed to her clients. The judge
considered that the explanation for this behaviour was to be found in what
she had been told by an insurance and mortgage broker, Mr Baruch, at the
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outset of the whole transaction, which was rhat a particular client was not
the kind of client who required to be advised of the matters of which a
purchaser would normally be advised. The judge found that the solicitor
had not been dishonest. He said, atpp 321, 322

“Her fault thus lay in her grossly defective appreciation of the nature of
the duties she owed to Mortgage Express and a determination at the
outset not to concern herself with any matters which were not strictly
within the tunnel of her vision. 1f she honestly believed that it was proper
for her to take such a restricted view of her duties, and did not in fact
come to suspect that a mortgage fraud was being committed, then in my
judgment, however gross the negligence she was not guilty of a dishonest
or fraodulent omission within the meaning of rule 14(f). 1 have con-
cluded that, unreasonable as it was for her to hold it, the view that she
held of the very restricted ambit of her duties to Mortgage Express was
honestly held . . . My conclusion is that her whole approach to this
problem was from the outset both naive and well below the standards
which should be expected of her profession, but was not dishonest.”

45 The Court of Appeal held that the judge’s finding that the
defendant’s conduct was explained by instructions given to her by
Mr Baruch was not one which he could have come to on the pleadings and
the evidence and that therefore his judgment must be set aside. The plaintitt
had submitted that in the absence of a conclusion as to the Baruch
instructions, it was clear that the judge would have held that the defendant
had been dishonest. Therefore the plaintiff submitted that the Court of
Appeal should so hold. The Court of Appeal acknowledged the logic of this
submission but observed that it did not take into account the important fact
thar the judge had concluded that the defendant had not been dishonest after
having seen her cross-examined over one and a half days, and
Aldous L] {with whose judgment Tuckey and Mance LL] agreed) stated,
at p 752, para 38;

“Tt would not be right for this court to conclude that Ms Newman was
dishonest when the judge had concluded to the contrary, albeit upon
a basis which I have held to be flawed. A conclusion as to whether
Ms Newman acted honestly can only be reached after seeing Ms Newman
give her evidence.”

46 However, in the present case, the Court of Appeal considered that it
was entitled to differ from the judge and to find that Mr Leach had been
dishonest on the ground that the judge had deliberately refrained from
considering a particular aspect of the case, namely “Nelsonian™ dishonesty.
In his judgment, Carnwath ] cited the following passage from the judgment
of Lord Nicholls in the Royal Brunei case [v995] 2 AC 378, 389!

“an honest person does not participarte in a transaction if he knows it
involves a misapplication of trust assets to the decriment of the
beneficiaries. Nor does an honest person in such a case deliberately close
his eyes and ears, or deliberately not ask questions, lest he learn
something he would rather not know, and then proceed regardless.”

Later in his judgment after holding that the undertaking did not create a
trust the judge continued with the passage which I have already set out under
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the heading: “Were any of the defendants knowing recipients or
accessorics?”

47 Delivering the judgment of the Court of Appeal and after referring
to the passage in the judgment of Carnwath ], citing Lord Nicholls,
Potter L] stated [1999] Lloyd’s Rep Bank 438, 462, paras 1o2-i03:

“Bearing in mind the inclusion within Lord Nicholl’s definition of
dishonesty of the position where a party deliberately closes his cycs and
cars, it can only be assumed that at that point, when the judge referred to
Mr Leach as ‘not dishonest’, he was referring to the state of conscious, as
opposed to ‘Nelsonian’, dishonesty, and it is plain that he deliberately
refrained from resolving the latter question on the basis that it was
unnecessary to do s0.

“103. Had the judge undertaken that task, Mr Tager submits that he
could only have been driven to one conclusion, namely that Nelsonian
dishonesty was established,”

48 At the conclusion of a detailed and careful consideration of the
submissions advanced by the respective counsel Potter L] concluded
the portion of the judgment relating to Mr Leach by stating, at p 465,
paras Io9—110:

“It scems to me that, save perhaps in the most exceptional
crreumstances, it 18 not the action of an honest solicitor knowingly to
assist or encourage another solicitor in a deliberate breach of his
undertaking. At the very least it seems to me that Mr Leach’s conduct
amounted, in the words of Lord Nicholls to “acting in reckless distegard
of others’ rights or possible rights [which] can be a tell-tale sign of
dishonesty’.

“rra, | do not consider that the points taken by Mr Jackson arc
sufficient to negative that tell-tale sign in this case. I have already dealt
with his submissions (1) and (3). So far as his submission {2) is concerned,
for reasons already given it does not seem to me that the facr that
Mr Leach was acting for Mr Yardley can of itself excuse the former’s
refusal to consider the rights or possible rights of Twinsectra which came
to his notice. Nor do 1 consider that the question whether Mr Leach acted
dishonestly in the Nelsonian sense depends on whether he appreciated
that what was anticipated was a “mere’ breach of undertaking or that it
constituted a breach of trust. In such a case the vice seems to me to rest in
deliberately closing his eyes to the rights of Twinsectra, whether legal or
equitable, as the beneficiary of the undertaking, and his deliberate failure
to follow matters up or take advice for fear of embarrassment or
disadvantage.”

49 1 agree with lord Hoffmann that it is unfortunate that
Carnwarth J referred to Mr Teach deliberately shutting his eyes to the
problems and to the implications of the undertaking, but like Tord
Hoffmann I do not think it probable that having cited the passage from the
judgment of Lord Nicholls [1995] 2 AC 378, 389F the judge then over-
looked the issue of Nelsonian dishonesty in finding that Mr Leach was not
dishonest. 1also consider, as Lord Millett has observed, that this was not a
case where Mr Leach deliberately closed his eyes and ears, or deliberately
did not ask questions, lest he learned something he would rather not know—
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he already knew all the facts, but the judge concluded that nevertheless he
had not been dishonest, 1also think that Powrer L] applied too strict a test
when he stated, at p 465, para Tog: “It seems to me that, save perhaps in the
most cxceptional circumstances, it is not the action of an honest solicitor
knowingly to assist or encourage another solicitor in a deliberate breach of
his undertaking.” This test doecs not address the vital point whether
Mr Leach realised that his action was dishonest by the standards of
responsible and honest solicitors. Tn the light of the judge’s finding, based as
it clearly was, on an assessment of Mr Leach’s evidence in cross-examination
in the witness box before him, 1 consider the Court of Appeal should not
have substituted its own finding of dishonesty.

50 AsIhave stated, Carnwath | did not give reasons for his finding that
Mr Leach was not dishonest and did not state the test which he applicd ro
determine dishonesty. Therefore the question arises whether a new trial
should be ordered, An argument of some force can be advanced thar there
should be a retrial, and in Mortgage Express Litd v Newman & Co [2000]
Lloyd’s Rep PN 745, the Court of Appeal ordered a new trial, although with
considerable reluctance. However the present case can be distinguished
from the Mortgage Express casc on the ground that in that case the judge
appears to have based his decision on a factual matter (Mr Baruch’s
instructions) which was not before him in evidence, In the present case the
evidence was fully deployed before the judge and he saw Mr Leach
rigorously cross-examined at length as to his state of mind. Whilst the judge
did not define the test of dishonesty which he applied, I think it probable, as
I have stated, that he applicd the right test, i e the combined test, and did not
apply a purely subjective test. In these circumstances [ consider that it would
not be right to order a retrial. Whilst the decision whether a new trial should
be ordered will targely depend on the facts of the particular case, I find
support for this view in the judgment of the House in Automatic
Woodturning Co Ltd v Stringer [1957] AC 544, 555. In that case the Court
of Appeal had ordered a new trial on the issue of negligence, but the order
was set aside and Lord Morton of Henryton stated:

“My Lords, I cannot think that this order would have been made if the
Court of Appeal had fully appreciated that Oliver ], afrer hearing all the
evidence, had expressed his view that the appellants had not been guilty
of negligence at common law. There is no indication in the record that the
lcarned judge had not fully considered the cvidence when he expressed
this view.”

51 For the reasons which [ have given I would allow Mr Leach’s appeal
and set aside the judgment of the Court of Appeal.

TORD MILLETT

52 My Lords, there are two issucs in this appaal. The first is concerned
with the nature Gf the so-called “Quistclose trust” and the requirements for
its creation. The second arises only if the first is answered adversely to the
appellant. It is whether his conduct rendered him liable for having assisted
in a breach of trust. This raises two questions of some importance. One
concerns the extent of the knowledge of the existence of a trust which is
required before a person can be found civilly liable for having assisted in its
breach. In particular, is it sufficicnt that he was aware of the arrangements
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which created the trust or must he also have appreciated that they did so?
The other, which has led to a division of opinion among your Lordships, s
whether, in addition to knowledge, dishonesty is required and, if so, the
meaning of dishonesty in this context. For reasons which will appear a third
question, concerned with the ingredients of the eguitable claim
tendentiously described as being in respect of the “knowing receipt” of trust
property, is no longer alive. The much needed rationalisation of this branch
of the law must, therefore, await another occasion.

(1) The facts

53 The appellant, Mr Leach, is a solicitor. At the material time he was
in sole practice. In October 1992 he was instructed by a Mr Yardley toactin
the purchase of residential land at Apperley Bridge, Bradford. The terms of
the sale required the payment of £950,000 on exchange of contracts.
Exchange took place on 23 December 1992 with the use of moneys obrained
trom Barclay’s Bank. -

54 Mr Yardley was an entrepreneur with a number of irons in the fire.
He was involved in several ongoing property transactions besides the
purchase of the site at Apperley Bridge, but his interests were not confined to
the purchase and development of property. Fe carried on business throngh a
series of one-man companies.

55 Delays occurred in securing the nccessary finance from Barclay’s
Bank, and by Dccember 1992 Mr Yardley was actively seeking an
alternative source of funds. In due course he obtained an offer of a short-
term loan of £1m from the respondent, Twinsectra Lid.

56 Twinsectra was only preparcd to make the [oan if repayment was
securced by a solicitor's personal undertaking, a most unusual requirement.
Mr Leach refused to give such an undertaking. Mr Yardley then approached
another solicitor, a Mr Sims, who was a member of a two-partner firm.
Mr Sims had been involved in some dealings on his own behalt with
Mr Yardley as a result of which he owed Mt Yardley $x-5m. He agreed to
give the requisite undertaking,.

57 By this time Barclays Bank had agreed to provide the finance for
Apperley Bridge, and the Joan from Twinsectra was no longer necded.
Mr Yardley and Mr Sims decided to proceed with it nevertheless. They
agreed between themselves that Mr Sims would take up the loan on his own
account and use it to rcpay his personal indebtedness to Mr Yardley.
Mr Sims’s undertaking to repay the loan, originally intended to be by way of
guarantee of Mr Yardley’s liability to repay the money he was borrowing
from Twinsectra, would (as between himself and Mr Yardley) be given by
Mir Sims as principal debtor, Mr Yardley knew that if Twinsectra were told
of the change the loan would be at risk. The judge found that his failure to
tell Twinsectra was dishonest but that he was not liable in deceit for falsely
holding Mr Sims out as his solicitor. In the judge’s view the representation
was essentially true, since Mr Sims had authority to act as Mr Yardley’s
agent to conclude the loan agreement on his behalf. The Court of Appeal
reversed this finding because it did not meet the gravamen of Twinscetra’s
complaint. This was not that it was misled about the extent of Mr Sims’s
authority to bind Mr Yardley to the contract of loan. It was that it would
not have made the loan if it had known that Mr Sims was no longer acting
for Mr Yardley as his client in a property transaction, for in those
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circumstances he could not properly pive a solicitor’s undertaking: see
United Bank of Kuwait Lid v Hammoud [1988] 1+ WLR 1051. The judge
found that on this aspect of the case Mr Leach, too, was not dishonest, but
that he was “certainly misguided”.

58 The undertaking was drafted by Twinscetra’s solicitors and was
signed by Mr Sims on 24 December. It was in the following terms:

“Dear Sirs,

“In consideration of your providing a loan in the sum of £1m [one
million pounds) to a client of this firm for the purpose of temporary
bridging finance in the acquisition of property to be acquired by such
client, we hereby personally and irrevocably undertake that:

“1. The loan moneys will be retained by us until such time as they are
applied in the acquisition of property on behalf of our client.

“3, 'l'he loan moncys will be utilised solely for the acquisition of
property on behalf of our client and for no other purpose.

“3. We will repay to you the said sum of £1,000,000 together with
interest calculated at the rate of £657:53 per day from the date you
instruct your bankers to transfer the loan moneys to our chent account,
such repayment to be made on the earlicr of: (a) the expiry of four
calendar months from the date upon which you instruct your bankers to
transfer the loan moneys to our client account ar (b) the seventh day
following our giving written notice to your solicitors of intention to make
such repayment.

*4. We will pay to your solicitors upon receipt by us of the loan moncys
their charges in connection with the loan in the sum of £1,000 plus VAT
and disbursements.

“We confirm that this undertaking is given by us in the course of our
business as solicitors and in the context of an underlying transaction on
behalf of our clients which is part of our usual business as solicitors.”

{Emphasis added).

5g The judge found that the letter was fundamentally untrue. Mr Sims
was not acting for any client in any relevant property transaction and there
was no “underlying transaction on behalf of their clients” still less one which
was “part of the usual business of solicitors”. While Mr Sims obviously
knew this, however, it cannot be assumed that Mr Leach did so. 'The judge
found that Mr Leach “should have been aware” of it if he had thought about
it ar all {though even this seems somewhat speculative); but he did not find
that he was.

6o Mr Sims had previously on 23 December forwarded a draft of the
proposed undertaking to Mr Leach which Mr Leach placed on his file. Tt did
not differ from the final version in any respect material to these proceedings,
which are based exclusively on paragraphs 1 and 2 of the undertaking,
Those paragraphs were unchanged in the final version, the only substantive
amendments being to paragraph 3.

61 In the letter which accompanied the draft undertaking Mr Sims
sought Mr Leach’s confirmation on a number of points. These included the
following: “The matter that concerns me is paragraph 1 which strictly means
that my firm has to retain this sum until another property has been acquired.
Is the £1m to be used for another purchasc?” Mr Sims’s concern arose from
the fact that, by pre-arrangement with Mr Leach, he intended to pay the
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money as soon as it was received to Mr Leach as Mr Yardley’s solicitor, and
realised thar this would put him in breach of paragraph 1 of the undertaking.
He evidently thought thar this would not matter so long as the moncy was
applied in the acquisition of property. Mr Leach clearly understood the
reason for Mr Sims’s concern, even if (as may be the case} he knew nothing
of the arrangement by which Mr Sims had agreed with Mr Yardley that the
payment would be treated as discharging his awn personal debt.

62 Mr Leach spoke to Mr Sims by relephone and discussed the proposed
undertaking. He toid Mr Sims that he would obtain confirmation from
Mr Yardley as to the purpose of the loan. As for Mr Sims’s undertaking to
rctain the money, “that was a matter for him™ and he “appreciated his
ditficulty”. He told Mr Sims that the moneys would be held by his firm ina
separate account “until they are required by Mr Yardley”. It was, however,
for Mr Sims to decide as he was giving the undertaking and must be satisfied
with its wording,.

63 Mr Leach then spoke to Mr Yardley and was told that the money
would be nsed in connection with property acquisitions at Stourport,
Apperley Bridge and Droitwich. Mr Leach duly faxed Mr Sims and told him
that he had spoken to Mr Yardley and could confirm that the money was to
be used for the purchase of property. Mr Leach sent a copy of the fax to
Mr Yardley and asked for his instructions to be confirmed by fax. He told
Mr Yardley that he would notify him as soon as the moneys were received
“so that the funds may be utilised in connection with the purchase of the
property you have notified to me”, Mr Yardley faxed his confirmation,

64 All this took place on 23 December before the undertaking was
finally signed by Mr Sims on the following day. On the same day, and in
anticipation of the receipt of the money from Twinsectra, Mr Sims gave the
necessary instructions to his bank to make telegraphic transfers of the bulk
of the money to Mr Leach’s firm. They were implemented on 29 December,

65 Mr Leach received £949,985 on 29 December 1992 and a further
sum of £14,810 on 19 January 1993. The money was credited to a client
account, Over a penod between 29 Decemnber 1yy2 and 310 March 1993 the
money was disbursed in accordance with the instructions of Yardley or one
of his co-directors. Three of the payments totalling £580,875 were applied
in the acquisition of property at Stourbridge, Droitwich and Apperley
Bridge. The judge held thar chese payments were within the spiric if nor the
letter of the undertaking and his finding was upheld by the Court of Appeal.
It has not been challenged before us. Three sums totalling £22,000 were
retained by Mr Leach in payment of 1115 conveyancing fees. These were the
subject of a claim in “knowing receipt”. Other sums totalling £357,720-11
were applied on Mr Yardley’s instructions otherwise than in connection
with the acquisition of property and in breach of paragraph 2 of the
undertaking. These were the subject of a claim for “dishonest assistance™.

(2) The judgments below

66 The judge found that the undertaking did not create a trust and
accordingly dismissed the action. As a result he did not need to make a
specific finding of Mr Leach’s state of mind in relation to the disbursements.
But in summarising his conclusions he stated that he had found that “he was
not dishonest, but that he did deliberately shut his eyes to the implications of
the undertaking”.
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67 The Court of Appeal allowed Twinsectra’s appeal. They held that
paragraphs 1 and 2 of the undertaking creared a Quistclose trust or a trust
analogaus thereto {which they described as "an express purpose trust”} and
upheld a rtracing claim for proprietary relief against Mr Yardley's
companies, which weee in administeation. They reversed the judge’s
conclusion that Mr Leach had not been dishonest, holding that the
indge’s conclusions were consistent only with a hAnding of whar chey
described as *Nelsonian dishonesty”, and gave judgment against him for
£3179,720-11 and interest.

(1) Was there a Quistelose trust?

68 Money advanced by wav of loan normally becomes the property of
the horrower. He is free to apply the money as he chooses, and save to the
extent to which he may have taken security for repayment the lender takes
the risk of the borrower’s insalvency. But it is well established that a loan to
a borrower for a specific purpose where the borrower is not free to apply the
moncy for any other purpose gives rise to fiduciary obligations on the part of
the borrower which a court of equity will enforce. In the earlier cases the
purpose was to enahle the borrower to pay his creditors or some of them, but
the principle is not limited to such cases.

69 Such armugcmfzﬂrs ate commonly described as creating “a
Ouistelose trust”, after the well known decision of the House in Quistclose
tnvestments Ltd v Rolls Razor Ltd [1970] AC 567 in which Lord
Wilberforce confirmed che validity of such arrangements and explained their
leeal consequences. When the moncy is advanced, rhe lender acquires a
right, enforceable in equity, to sec that it is applied for the stared purpose, or
more accurately to prevent its application for any other purpose. This
prevents the borrower from obtaining any beneficial interest in the money, at
Jeast while the designared purposc is stiil capable of betng carried our. Once
the purpose has been carried out, the lender has his normal remedy in debe.
If for any reason the purpose cannor be carried out, the guestion arises
whether the money falls within the general fund of the borrower’s AsSEls, N
which case it passes to his trustee in bankruptey in the cvent of his
insolvency and the lender is merely a loan creditor; or whether it is held on a
resulting trust for the lender. This depends on the intention of the partics
collected from the terms of the arrangement and the circomstances of the
case.

=0 In the present casc Twinsectra contends thar paragraphs 1 and 2 of
the undertaking which Mr Sims signed on 24 December created a Quistclose
trust, Mr Leach denies this and advances a number of objections to the
existence of a trust. He says that Twinsecrea [acked the necessary intention
ro create a trust, and relies on evidence that Twinsectra looked exclusively to
Mr Sims’ personal undertaking to repay the loan as its secuvity for
repayment. e says that commercial life would be impossible if trusts were
lightly inferred from shipght macerial, and that it s not enough to agree thata
loan is to be made for a particular purpose. There must be something maore,
for example, a requirement that the money be paid into a segregated
account, before it is appropriate to infer that a trust has been created. In the
present case the money was paid into Mr Sims® client account, but that is
sutficiently explained by the fact that it was not Mr Sims” money buc his
client’s; it provides no basis for an inference that the moncy was held in trost

-
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for anyone other than Mr Yardley, Then it is said that a trust requires
certainty of objects and this was lacking, for the stated purpose “to be
applied in the purchase of property™ is too uncertain to be enforced. Finally
it is said that no trust in favour of Twinsectra could arise prior to the failure
of the stated purpose, and this did not occur until the money was misapplied
by Mr Yardlcy’s companies.

Iatention

71 The first two objections are soon disposed of. A settlor must, of
course, possess the necessary intention to create a trust, but his subjective
intentions are irrelevant. If he enters into arrangements which have the
effect of creating a trust, it is not necessary that he should appreciate that
they do so; it is sufficient thar he intends to enter into them. Whether
paragraphs 1 and 2 of the undertaking created a Quisiclose trust turns on the
true construction of those paragraphs.

72 The fact that Twinsectra relied for its security exclusively on
Mr Sims’s personal liability to repay goes to Twinsectra's subjective
intention and is not relevant to the construction of the undertaking, but it is
in any case not inconsistent with the trust alleged, Arrangements of this kind
arc not intended to provide security for repayment of the loan, but to prevent
the money from being applied otherwise than in accordance with the
lender’s wishes. 1f the money 1s properly applied the loan is unsecured. This
was true of all the decided cases, including the Quistclose caseirself.

The effect of the undertaking

73 A Quisiclose trust does not necessarily anise merely because money is
paid for a particular purpose. A lender will often inquire into the purpose
for which a loan is sought in order to decide whether he would be justified in
making it. He may be said to lend the money for the purpose in question, but
this is not enough to create a trust; once lent the maney 15 at the free disposal
of the borrower, Similarly payments in advance for goods or services are
paid for a particular purpose, but such payments do not ordinarily create a
trust. The money is intended to be at the free disposal of the supplier and
may be used as part of his cashflow, Commercial life would be impossible if
this were not the case.

74 The question in every case is whether the partics intended the money
to be at the free disposal of the recipient: In re Goldcorp Exchange Lid
[1995] 1 AC 74, roo per Lord Mustll. His freedom to dispose of the money
is necessarily excluded by an arrangement that the money shall be used
exclusively for the stated purpose, for as Lord Wilberfarce observed in the
Quuistclose case [1970] AC 567, 580

“A necessary conscquence from this, by a process simply of
interpretation, must be that if, for any reason, [the purpose could not be
carried out,] the money was to be returned to [the lender]: the word only’
or ‘exclusively’ can have no other meaning or effect.”

In the Quistclose case a public quoted company in financial difhculties had
declared a final dividend. Failure to pay the dividend, which had been
approved by the sharcholders, would cause a loss of confidence and almost
certainly drive the company into liquidation. Accordingly the company
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arranged to borrow a sum of moncy “on condition that it is used to pay the
forthcoming dividend”. The money was paid into a special account at the
company's bank, with which the company had an overdraft, The bank
confirmed that the money “will only be used for the purpose of paying the
dividend due on 24 July 1964”. The House held that the circumstances were
sufficient to create a trust of which the bank had notice, and that when the
company went into liquidation without having paid the dividend the money
was repayable to the lender,

75 In the present case paragraphs 1 and 2 of the undertaking are crystal
clear. Mr Sims undertook that the money would be used sofefy for the
acquisition of property and for no other purpose; and was to be retained by
his firm until so applied. It would not be held by Mr Sims simply to
Mr Yardley's order; and it would not be at Mr Yardley’s free disposition.
Any payment by Mr Sims of the money, whether to Mr Yardley or anyone
clse, otherwise than for the acquisition of property would constitute a
breach of trust,

26  Mr Leach insistcd that such a payment would, no doubt, constitute a
breach of contract, but there was no reason to invoke equitable principles
mercly because Mr Sims was a solicitor. Bue Mr Sims’s status as a solicitor
has nothing to do with it. Equity’s intcrvention 1s more principled than this.
It is unconscionable for a man to obtain moncy on terms as to its application
and then disregard the terms on which he recetved it. Such conduct goes
beyond a mere breach of contract. As North J explained in Gibert v Gonard

(1884) 54 L] Ch 439, 440

“It is very well known law that if one person makes a payment to
another for a certain purpose, and that person takes the money knowing
that it is for chat purposc, he must apply it to the purpose for which it was
given, He may decline to take it if he likes; but if he chooses to accept the
moncy tendered for a particular purpose, it is 1115 duty, ﬂl‘ld there s a legal
obligarion on him, to apply it for that purpose.”

The duty is not contractual but fiduciary. It may exist despite the absence of
any contract at all between the parties, as in Rose v Rose (1986) 7 NSWLR
679; and it binds third parties as in the Quistclose case itselt. The duty is
fiduciary in character because a person who makes money available on terms
that it is to be used for a particular purpose only and not for any other
purpose thereby places his trust and confidence in the recipient to ensure that
it is properly applied. This is a classic situation in which a fiduciary
relationship arises, and since it arises in respect of a specific fund it gives risc
to a trust,

The nature of the trust

77 'T'he latter two objections cannot be so easily disposed of. They call
for an exploration of the true nature of the Quistclose trust, and in particalar
the location of the beneficial interest while the purpose 1s sull capable of
being carried out.

<8 This has been the subject of much academic debare. The starting
point is provided by two passages in Lord Wilberforce’s speech in the
Quistelose case [1970] AC 567. Hesaid, atp 580
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“That arrangements of this character for the payment of a person’s
creditors by a third person, give rise to a relationship of a fiduciary
character or trust, in favour, as a primary trust, of the creditors, and
secondarily, if the primary trust fails, of the third person, has been
recognised in a series of cases over some 150 years.”

Later, atp §81, he said:

“when the money is advanced, the lender acquires an equitable right ro
see that it is applied for the primary designated purpose (sec In re Rogers
(1Bor) 8 Morr 243 where both Lindley L] and Kay LJ recognised
this)...”

7o These passages suggest that there are two successive trusts, a primary
trust for payment to identifiable beneficiarics, such as creditors or
shareholders, and a secondary trust in favour of the lender arising on the
failure of the primary trust. But there are formidable difficulties in this
analysis, which has little academic support. What if the primary trust is not
for identifiable persons, but as in the present case to carry out an abstract
purpose? Where in such a case is the beneficial interest pending the
application of the money for the stated purposc or the failure of the purposc?
There are four possibilities: (i} in the lender; (it) in the borrower; (i1i) in the
contemplated benefciary; or (iv) in suspense.

8o (i) The lender. In “The Quistclose Trust: Who Can Linforce Ir?”
(1985) 1or LQR, 269, I argued that the beneficial intcrest remained
throughout in the lender. This analysis has reccived considerable though not
universal academic support: see for example Priestley L] “The Romalpa
Clause and the Quistclose Trust™ in Eguity and Commercial Relationships,
edited by P D Finn (1987), pp 217, 237; and Professor Michael Bridge “The
Quistclose Trust in a World of Secured Transactions™ {1992) 12 OJLS 333,
352; and others. It was adopted by the New Zealand Court of Appeal in
General Communications Ltd v Development Finance Corpn of New
Zealand Ltd [1990] 3 NZLR 406 and referred to with apparent approval by
Gummow | in In re Awustralian Elizabethan Theatre Trust (1991) roz
ALR 681. Gummow ] saw nothing special in the Quistelose trust, regarding
it as essentially a security device to protect the lender against other ereditors
of the borrower pending the application of the money for the sated purpose,

81 On this analysis, the Quistclose trust is a simple commercial
arrangement akin (as Professor Bridge observes) to a retention of title clause
(though with a different object} which enables the borrower to have recourse
to the lender’s money for a particular purpose without entrenching on the
lender’s property rights more than necessary to enable the purpose to be
achieved, The money remains the property of the lender unless and until it is
apphied in accordance with his directions, and insofar as it is not so applied it
must be returned to him. 1am disposed, perhaps pre-disposed, to think that
this is the only analysis which is consistent both with orthodox trust law and
with commercial reality. Before reaching a concluded view that it should be
adopted, however, Limust consider the alternatives.

82 (i) The borrower. Itis plain that the beneficial interest is not vested
unconditionally in the borrower 50 as to leave the money at his free disposal.
That would defeat the whole purpose of the arrangements, which is to
prevent the moncy from passing to the borrower’s trustee in bankruprey in
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the event of his insolvency. It would also be inconsistent with all the decided
cascs where the contest was between the lender and the borrower’s trustee in
bankroptey, as well as with the Quistclose case itself: see in particular
Toovey v Milne (1879) 2 B & Ald 683; In re Rogers, Ex pp Holland &
Hannen (1891) 8 Morr 243 (supra).

83 The borrower’s interest pending the application of the money for
the stated purpuse or its return to the lender is minimal. He must keep the
meoney separate; he cannot apply it except for the stated purpose; unless the
terms of the loan otherwise provide he must return it to the lender if
demanded; he cannot refuse to return it if the stated purpose cannot be
achieved; and if he becomes bankrupt it does not vest in his trustee in
bankruptey. If there is any content to beneficial ownership ar all, the lender
is the beneficial owner and the borrower is not.

84 In the present case the Court of Appeal adopted a variant, locating
the beneficial interest in the borrower but subject to restrictions, Tshall have
to return to this analysis later.

85 (iii} Iz the contemplated beneficiary. In the Quistclose case itself
[1970] AC 567, as in all the reported cascs which preceded it, either the
primary purpose had been carried out and the contest was between the
borrower’s trustee in bankruptey or liquidaror and the person or persons to
whom the borrower had paid the moncy; or it was treated as having failed,
and the contest was between the borrower’s trustee-in-bankruprey and the
lender, It was not necessary to explore the position while the primary
purpose was still capable of being carricd out and Lord Wilberforce’s
obscrvattons must be read in that light.

86 The question whether the primary trust is accurately deseribed as a
trust for the creditors first arose in In re Northern Developments (Holdings)
Ltd {unreported) 6 Ocrober 1978, where the contest was between the lender
and the creditors. The borrower, which was not in liquidation and made no
claim to the money, was the parent company of a group one of whose
subsidiaries was in financial difficulty. There was a danger thar if it were
wound up ot ceased trading it would bring down the whole group.
A consortium of the group’s banks agreed to put up a fund of more than
£500,000 in an attempt to rescue the subsidiary. They paid the money into a
special account in the name of the parent company for the express purpose
of “providing money for the subsidiary’s unsecured creditors over the
ensuing weeks” and for no other purpose. The banks object was to enable
the subsidiary to continue trading, though on a reduced scale; it failed when
the subsidiary was put into receivership at a time when some £3 50,000
remained unexpended. Relying on Lord Wilberforce’s observations in the
passages cited above, Sir Robert Megarry V-C held that the primary trust
was a purpose trust enforceable (inter alios) by the subsidiaries’ creditors as
the persons for whose benefit the trust was created.

87 There are several difficulties with this analysis. In the first place,
Lord Wilberforce's reference to In re Rogers § Morr 243 makes it plain that
the equitable right he had in mind was not a mandatory order to compel
performance, but a negative injunction to restrain improper application of
the money; for neither Lindley L] nor Kay L] recognised more than this. In
the second place, the object of the arrangements was to enable the subsidiary
to continue trading, and this would necessarily involve it in incurring further
liabilities to trade creditors. Accordingly the application of the fund was not
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confined to extisting creditors at the date when the fund was established. The
company secretary was given to understand thatr the purpose of the
arrangements was to keep the subsidiary trading, and that the fund was "as
good as share capital”. Thus the purpose of the arrangements was not, as in
other cases, to enable the debtor to avoid bankruptcy by paying off existing
creditors, but to enable the debtor to continue trading by providing 1t with
working capital with which to incur fresh liabilities. There is a powerful
argument for saying that the result of the arrangements was to vest a
beneficial interest in the subsidiary from the start. If so, then this was nota
Quistclose trust at all.

88 In the third place, it seems unlikely that the banks’ objecr was to
benefit the creditors (who included the Inland Revenue) excepr indircctly.
The banks had their own commercial interests to protect by cnabling the
subsidiary to trade out of its difficultes. If so, then the primary trust cannot
be supported as a valid non-charitable purpose trust: see In re Grant's Will
Trusts, Harris v Anderson {198c] 1 WLR 360 and cf In re Denley’s Trust
Deed[1969] £ Ch 373,

89 The most serious objection to this approach is exemplified by the
facts of the present case. In several of the cases the primary trust was for an
abstract purpose with no one but the lender to enforce performance or
restrain misapplication of the money. In Edwards v Glyn (1859) 2 E 8 E the
money was advanced to a bank to enable the bank to meet a run. In fnre
EVTR, Gilbert v Barber [1y87] BCLC 646 it was advanced “for the sole
purpose of buying new equipment”, In General Communications Ltd v
Development Finance Corpn of New Zealand 1td [1990] 3 NZLR 406 the
money was paid to the borrower’s solicitors for the express purpose of
purchasing new equipment. The present case is another example. 1t 1s
simply not possible to hold money on trust to acquire unspecified property
from an unspecified vendor ar an unspecified nme. There is no reason to
make an arbitrary distinction between money paid for an abstract purpose
and moncy paid for a purpose which can be said to benefit an ascerrained
class of beneficiaries, and the cases rightly draw no such distincoion. Any
analysis of the Ouistclose trust must be able to accommodarte gifts and loans
for an abstract purpose.

9o f[iv) [n suspense. As Peter Gibson ] pointed out in Carreras
Rothans Litd v Freeman Matthews Treasure Ltd [1985] Ch 207, 223 the
effect of adopting Sir Robert Megarry V-C’s analysis is to leave the bencficial
interest in suspense until the stated purpose is careied out or fails. The
difficulty with this {apart from its unorthodoxy) is that it fails to have regard
to the role which the resulting trust plays in equity’s scheme of things, or to
explain why the money is not simply held on a resulting trust for the lender.

o1 Lord Browne-Wilkinson gave an authoritative explanation of the
resulting trust in Westdeutsche Landesbank Cirpcentrale v Islington
Borough Council [1996] AC 669, 708C and its basis has been further
illuminated by Dr Robert Chambers in his book Resulting Trusts published
in t997. Lord Browne-Wilkinson explained that a resulting trust arises in
two sets of circumstances. He described the second as follows: “Where
A rtransfers property to B on express trasts, but the truses declared do not
exhaust the whole beneficial interest.” The Quistclose case [1970] AC 567
was among the cases he cited as examples. He rejecred the argument that
there was a resulting trust in the case before him because, unlike the
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situation in the present case, there was no transfer of money on express
trusts. But he also rejected the argument on a wider and, in my respectful
opinion, surer ground that the money was paid and received with the
intention that it should become the absolute property of the recipient.

g2 The central thesis of Dr Chambers’s book is that a resulting trust
ariscs whenever there is a transfer of property in circumstances in which the
transferor {or more accurarely the person at whose expense the property was
provided) did not intend to benefit the recipient. It responds to the absence
of an intention on the part of the transferor to pass the entire beneficial
interest, not to a positive intention to retain it. Insofar as the cransfer does
not exhaust the entire beneficial interest, the resulting trust is a default trust
which fills the gap and leaves no room for any part to be in suspense. An
analysis of the Quistclose trust as a resulting trust for the transferor with a
mandate to the transferze to apply the money for the stated purpose sits
comfortably with Dr Chambers’ thesis, and it might be thought surprising
that he daes not adopt it

03 (v) The Court of Appeal's analysis. The Court of Appeal were
content to treat the beneficial interest as in suspense, or (following
Dr Chambers’s analysis) to hold that it was in the borrower, the lender
having merely a contractual right enforceable by injunction to prevent
misapplication. Potter L] put it in these terms [1999] Lloyd’s Rep Bank 438,
456, para 75

“The purpose imposcd ar the time of the advance creates an
enforceable restriction on the borrower’s use of the money. Although the
lender’s right to enforce the restricrion is treated as arising on the basis of
a ‘trust’, the use of that word does not enlarge the lender’s interest in the
fund. The borrower is entitled to the beneficial use of the moncy, subject
to the lender’s right to prevent its misuse; the lender’s limired interest in
the fund is sufficient to prevent its use for other than the special purpose
for which it was advanced.”

This analysis, with respect, is difficult to reconcile with the court’s actual
decision in so far as it granted Twinscctra a proprictary remedy against
Mr Yardley's companies as recipients of the misapplied funds, Unless the
money belonged to Twinsectra immediately before its misapplication, there
is no basis on which a proprietary remedy against third party recipicnts can
be justified.

9g Dr Chambers's “novel view” (as it has been described) is that the
arrangements do not create a trust at all; the borrower receives the entire
beneficial ownership in the money subject only to a contractual right in the
lendcr to prevent the money being used otherwise than for the srated
purpose. If the purpose fails, a resulting trust in the lender springs into
being. In fact, he argues for a kind of restrictive covenant enforceable by
negative injunction yet creating property rights in the money. Bur restrictive
covenants, which began life as negative easements, are part of our land law.
Contractual obligations do not run with money or a chose in action like
money ina bank account.

95 1Dr Chambers’s analysis has attracted academic comment, both
favourable and unfavourable. For my own part, [ do not think that it can
survive the criticism levelled against it by Lusina Ho and P St ] Smart:
“Reinterpreting the Quistclose Trust: A Critique of Chambers’™ Analysis”
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(2001} 21 OJLS 267. It provides no solution to cases of non-contracrual
payment; is inconsistent with Lord Wilberforee’s description of the
borrower’s obligation as fiduciary and not merely contractual; fails to
explain the evidential significance of a requirement that the money should be
kept in a scparate account; cannot easily be reconciled with the availability
of proprietary remedies against third parties; and while the existence of a
mere equity to prevent misapplication would be sufficient to prevent the
money from being available for distribution to the creditors on the
borrower’s insolvency (because the trustee in bankruptcy has no greater
rights than his bankrupt) it would not prevail over secured creditors, 1f the
bank in the Quistclose case [1970] AC 567 had held a floating charge (as it
probahly did) and had appointed a receiver, the adoption of Dr Chambers’s
analysis should have led to a different outcome.

96 Thus all the alternative solutions have their difficulties, But there are
two problems which they fail to solve, but which are casily solved if the
beneficial interest remains throughout in the lender. One arises from the
fact, well established by the authorities, that the primary trust is enforceable
by the lender. Bur on what basis can he enforce it? He cannot do so as the
beneficiary under the secondary trust, for if the primary purpose is fulfilled
there is no secondary trust: the precondition of his claim is destructive of his
standing to make it. He cannot do so as settlor, for a settlor who retains no
beneficial interest cannot enforce the trust which he has created.

o7 Dr Chambers insists that the lender has merely a right to prevent the
misapplication of the money, and attributes this to his contractual right to
specific performance of a condition of the contract of loan. As have already
pointed out, this provides no solution where the arrangement 1s non-
contractual. But Lord Wilberforce clearly based the borrower’s obligation
on an equitable or Aduciary basis and not a contractual one. He was
concerned to justify the co-existence of equity’s exclusive jurisdiction with
the common law action for debt. Basing equiry’s intervention on its
auxiliary jurisdiction to restrain a breach of contract would not have
enabled the lender to succeed against the bank, which was a third party to
the contract. There is only one explanation of the lender’s fiduciary right to
enforce the primary trust which can be reconciled with basic principle: he
can do so because he is the heneficiary.

98 The other problem is concerned with the basis on which the primary
trust is said to have failed in several of the cases, particulacly Toovey v Milne
2 B & A 683 and the Quistclose case itself [1970] AC 567. Given that the
money did not belong to the borrower in either case, the borrower’s
insolvency should not have prevented the money from being paid in the
manner contemplated. A man cannot pay some only of his creditors once he
has been adjudicatcd bankrupr, but a third party can. A company cannot
pay a dividend once it has gonc into liquidation, but there is nothing to stop
a third party from paying the disappointed shareholders. The reason why
the purpose failed in cach case must be because the lendet’s object in making
the money available was to save the borrower from bankruptey in the one
case and collapse in the other. But this in itself is not enough. A trust does
not fail merely because the settlor’s purpose in creating it has been
frustrated: the trust must become illegal or impossible to perform. The
settlor’s motives must not be confused with the purpose of the trust; the
frustration of the former does not by itself cause the failure of the latter. But
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if the borrower is treated as holding the money on a resulting trust for the
lender but with power {or in some cases a duty) to carry out the lender’s
revocable mandate, and the lender’s object in giving the mandare 1s
frustraced, he is entitled to revoke the mandate and demand the return of
money which never ceased to be his beneficially,

99 There is a further point which is well brought out in the judgment of
the Court of Appeal. On a purchase of land it is a commonplace for the
purchaser's mortgagee to pay the mortgage money to the purchaser’s
solicitor against his undertaking to apply it in the payment of the purchase
price in return for a properly executed conveyance from the vendor and
mortgage to the mortgagee. There 1s no doubt that the solicitor would
commit a breach of trust if he were to apply it for any other purpose, or to
apply it for the stated purpose if the mortgagee countermanded his
instructions: sce Bristof and West Building Society v Mothew [1998] Ch 1,
22. It is universally acknowledged that the beneficiary of the trust, usually
described as an express or implicd trost, is the mortgagee, Until paid in
accordance with the mortgagee’s instructions or returned it is the property of
the mortgagee in equity, and the mortgagee may trace the money and obtain
proprietary relief against a third party: Boscawen v Bajwa [r996] 1 WLR
328. Itis often assumed that the trust arises because the solicitor has become
the mortgagee’s solicitor for the purpose of completion, But that was not the
case in Barclays Bank plc v Weeks Legg and Dean |1999] QB 309, 324,
where the solicitor’s undertaking was the only communication passing
between the mortgagee and the solicitor, [said:

“The function of the undertaking is to prescribe the terms upon which
the solicitor receives the money remitced by the bank. Such money is trust
money which belongs in equity to the bank but which the solicitor is
authorised to disburse in accordance with the terms of the underraking
bur not otherwise. Parting with the money otherwisc than in accordance
with the undertaking constitutes at one and the same time a breach of a
contractual undertaking and a breach of the wrust on which the money 1s

held.”

The case is, of course, even closer to the present than the traditional cases in
which a Owistclose trust has been held to have been created. 1 do not think
that subtle distinctions should be made berween “true” Quistclose trusts and
trusts which are merely analogous to them. 1t depends on how widely or
narcowly you choose to define the Quistclose trust, There is clearly a wide
range of situations in which the partics enter into a commercial arrangement
which permits one party to have a limited use of the other’s money for a
stated purpose, is not free to apply it for any other purpose, and must return
it if for any rcason the purpose cannot be carried out, The arrangement
between the purchaser’s solicitor and the purchaser’s mortgagee is an
example of just such an arrangement. All such arrangements should if
possible be susceptible to the same analysis.

100 As Sherlock Holmes reminded NDr Watson, when you have
climinated the impossible, whatever remains, however improbable, must be
the truth. [ would reject all the alternative analyses, which I find
unconvincing for the reasons I have endeavoured to explain, and hold the
Quistclose trust to be an entirely orthodox example of the kind of default
rrust known as a resulting trust. ‘T'he lender pays the money to the borrower
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by way of loan, but he does not part with the entire beneficial interest in the
money, and in so far as he does not it is held on a resulting trust for the lender
from the outset, Contrary to the opinion of the Court of Appeal, it is the
borrower who has a very limited use of the money, being obliged to apply
it for the stated purpose or rcturn it. He has no beneficial interest in
the money, which remains throughout in the lender subject only to the
borrower’s power or duty to apply the money in accordance with the
lender’s instructions. When the purpose fails, the money is returnable to
the lender, not under some new trust in his favour which only comes into
being on the failure of the purpose, but because the resulting trust in his
favour is no longer subject to any power on the part of the borrower to make
use of the money. Whether the borrower is obliged to apply the money for
the stated purposc or merely at liberty to do so, and whether the lender can
countermand the borrower’s mandate while it is still capable of being
carried out, must depend on the circumstances of the particular case.

Certamiy

101 After this over-long exposition, it is possible to dispose of the
remaining objections to the creation of a Quistclose trust very shortly,
A trust must have certainty of objects, But the only trust is the resulting trust
tor the lender. The borrower is authorised {or directed) to apply the money
for a stated purpose, but this is a mere power and does not constitute a
purpose trust. Provided the power is stated with sufficient clarity for the
court to be able ro determine whether it is still capable of being carried out or
whether the money has been misapplicd, it i1s sufficiently certain to be
enforced. If it is uncertain, however, then the borrower has no authority to
make any use of the money ar all and must retorn it to the lender under the
resulting trast. Uncertainty wortks in favour of the lender, not the borrower;
it cannot help a person in the position of Mr Leach,

When the trust in favour of the lender arises

102 Like all resulting trusts, the trust in favour of the lender arises when
the lender parts with the money on terms which do notexhaust the beneficial
interest, It is not a contingent reversionary or future interest. It does not
suddenly come into being like an 18th century use only when the stated
purpose fails. Tt is a defaulr trust which fills the gap when some part of the
beneficial interest is undisposed of and prevents it from being “in suspense™.

Conclusion

to3 In my opinion the Court of Appeal were correct to find that the
terms of paragraphs 1 and 2 of the undertaking created a Quistelose trost.
The money was never at Mr Yardley’s free disposal. It was never held to his
order by Mr Sims. The money belonged throughout to Twinsectra, subject
only to Mr Yardley’s right to apply it for the acquisition of property.
Twinsectra parted with the money to Mr Sims, relying on him to ensure that
the money was properly applied or returned to it. Mr Sims act in paying the
money over to Mr Leach was a breach of trust, but it did not in itself render
the money incapable of being applied for the stated purpose. In so far as
Mr Leach applied the money in the acquisition of property, the purpose was
achieved.

2 AC r002—7
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(4) Knowing (or dishonest) assistance

104 Before murning to the critical questions concerning the extent of the
knowledge required and whether a finding of dishonesty i1s a necessary
condition of liability, 1 ought to say a word abourt the distinction between the
“knowing receipt” of trust money and “knowing (or dishonest) assistance”
in a breach of trust; and about the meaning of “assistance” in this context.

105 Liability for “knowing receipt” is reccipt-based. It does not depend
on fault. The cause of action is restitutionary and is available only where the
defendant received or applied the money in breach of trust for his own use
and bencfit: see Agip (Africa) Ltd v Jackson [1990] Ch 265, 291~292; Royal
Brinei Airlines Sdn Bhd v Tan [1995) 2 AC 378, 386, There is no basis for
requiring actual knowledge of the breach of trust, let alone dishonesty, as a
condition of liability. Constructive notice is sufficient, and may not even be
necessary. There is powerful academic support for the proposition that the
liability of the recipient is the same as in other cases of restitution, that is to
say strict but subject to a change of position defence.

Io6 Mr Leach received sums totalling £22,000 in payment of his costs
for his own use and benefit, and Twinsectra seek their repayment on the
ground of knowing reccipt. But he did not reccive the rest of the money for
his own benefic at all. He never regarded himself as beneficially entitled to
the money. He held it to Mr Yardley’s order and paid it out to Mr Yardley or
his companies, Twinsectra cannot and does not base its claim in respect of
these moneys in knowing receipt, not for want of knowledge, but for want of
the necessary receipt. It sues in respect of knowing {or dishonesr) assistance.

107 The accessory’s liability for having assisted in a breach of trust is
quite different. It is faule-based, not receipt-based. The defendant is not
charged with having received trust moneys for his own bencfit, bur with
having acted as an accessory to a breach of trust. The action is not
restitutionary; the claimant seeks compensation for wrongdoing., The cause
of action is concerned with attributing liability for misdirccted funds,
Liahility is not restricted ro the person whose breach of rrust or fidociary
duty cansed their original diversion. His liability is serict. Noris it limited to
thase who assist him in the original breach. It extends to everyone who
consciously assists in the continuing diversion of the moncy. Most of the
cases have been concerned, not with assisting in the original breach, but in
covering it up afterwards by helping to launder the money. Mr Leach’s
wrongdoing 1s not confined to the assistance he pave Mr Sims to commit a
breach of trust by receiving the money from him knowing that Mr Sims
should not have paid it to him (though this is sufficient to render him liable
for any resulting loss); it extends to the assistance he gave in the subsequent
misdirection of the money by paying it out to Mr Yardley’s order without
seeing to its proper application.

The ingredients of accessory liability

108 The classic formulation of this head of hahility is that of Lord
Selborne LC in Barnes v Addy (1874) LR 9 Ch App 244, 251. Third parties
who were not themselves trusices were liable if they were found “either
making themselves trustees de son tort, or actually participating in any
fraudulent conduct of the trustee to the injury of the cestui que trust”, In the
next passage of his judgment, at p 252, he amplified this by referring to those
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who “assist with knowledge in a dishonest and fraudulent design on the part
of the trustces”,

ro9 There were thus two conditions of liability: the defendant must
have assisted (i) with knowledge (i) in a fraudulent breach of trust. The
second condition was discarded in Royal Brunei Airlines Sdn Bhd v Tan
[t995] 2 AC 378. Henceforth, it was sufficient that the defendant was
accessory to any breach of trust whether fraudulent or not. The question for
present decision is concerned with the first condition. Since that case it has
been clear that actual knowledge is necessary; the question is whether it is
sufficient, or whether there is an additional requirement of dishonesty in the
subjective sense in which that term is used in criminal cases.

110 DPrior to the decision in Royal Brunei Airlines Sdn Bhd v Tan the
cquitable claim was described as “knowing assistance”. It gave a remedy
against third parties who knowingly assisted in the misdirection of funds.
The accessory was liable if he knew all the relevant facts, in particular the
fact that the principal was not entitled to deal with the funds entrusted to
hirn as he had done or was proposing to do. Unfortunately, the distinction
hetween this form of fault-based liability and the liability to make restitution
for trust money reccived in breach of trust was not always observed, and it
was even sugpested from time to time that the requirements of liability
should be the same in the two cases. Authorities on one head of hability
were applied in cases which concerned the other, and judges embarked on
sophisticated analyses of the kind of knowledge required to found liabiliry.

111 Behind the confusion there lay a critical issue: whether neglpence
alone was suffictent to impose liability on the accessory, If so, then it was
unnecessary to show that he possessed actual knowledge of the relevant
facts, l)esplte a divergence of judicial opinion, by 1995 the tide was flowing
strongly in favour of rejecting negligence. It was widely thought that the
accessory should be liable only if he actually knew the relevant facts. It
should not be sufficient that he ought to have Em::rwn them or had the means
of knowledge if he did not in fact know them.

rtz  There was a gloss on this. It is dishonest for a man deliberately to
shurt his eyes to facts which he would prefer not to know. If he does so, he
is taken to have actual knowledge of the facts to which he shut his eyes.
Such knowledge has been described as “Nelsonian knowledge”, meaning
knowledge which is ateributed to a person as a consequence of his “wilful
blindness™ aor {as American lawyers describe 1t) “contrived ignorance”, Buta
person’s failure through negligence to make inguiry is insufficient to enable
knowledge to be attributed to him: see Agip (Africa) Lid v Jackson [1990]
Ch 265,293,

r13  In his magisterial opinion in Royal Brunei Airlines Sdn Bhd v Tan
[1995] 2 AC 378, every word of which merits close attention, Lord Nicholls
firmly rejecred negligence as a sufficient condition of accessory liability, The
accessory must be puilty of intentional wrongdoing. But Lord Nicholls did
not, in express terms at least, substitute intentional wrongdowing as the
condition of liability. He substituted dishonesty. Dishonesty, he said, was a
necessary and sufficient ingredient of accessory hability. “Knowingly™ was
better avoided as a dt:ﬁning ingredient of the principle, and the scale of
knowledge accepted in Baden v Sociétié Générale pour Favoriser le
Developpement du Commerce et de UIndustrie en Prance SA (Noie) [1993]
1 WLR so9 was best forporten. His purpose, as he made clear, was to get
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away from the refinements which had been introduced into the concept of
knowledge in the context of accessory liabiliry.

The meaning of dishonesty in this context

114 In taking dishonesty to be the condition of liability, however, 1.ord
Nicholls used the word in an ohjective sense. He did not employ the concept
of dishonesty as it is understood in criminal cases. He explained the sense in
which he was using the word [1995] 2 AC 378, 389

“Whatcver may be the position in some criminal or other contexts (sce,
{or instance, R v Ghosh |1982] QB 1053], in the context of the accessory
liability principle acting dishonestly, or with a lack of probity, which s
synonymous, means simply not acting as an honest person would in the
circumstances. This is an objective standard. At first sight this may seem
surprising. Fonesty has a connotation of subjcctivity, as distinct from the
objectivity of negligence. Honesty, indeed, docs have a strong subjective
element in that it is a description of a type of conduct assessed in the light
of what a person actually knew at the time, as distinct from what a
reasonable person would have known or appreciated. Further, honcsty
and its counterpart dishonesty are mostly concerned with advertent
conduct, not inadvertent conduct. Carelessness is not dishonesty. Thus
for the most part dishonesty is to be equated with conscious impropriety.
However, these subjective characteristics of honesty do not mean that
individuals are free to set their own standards of honesty in particular
circumstances. The standard of whart constitutes honest conduct is nor
subjective. Honesty is not an optional scale, with higher or lower values
according to the moral standards of each individual. If a person
lknowingly appropriates another’s property, he will not escape a finding of
dishonesty simply because he sees nothing wrong in such behaviour. In
most situations there is lietle difficulty in identifying how an honest person
would behave. Honest people do not intentionally deceive others to their
detriment. Honest people do not knowingly take others’ property.
Unless there is a very good and compelling reason, an honest person does
not participate in a transaction if he knows it involves a misapplication of
trust assets to the detriment of the henehciaries. Nor does an honest
person in such a case deliberately close his eyes and ears, or deliberately
not ask questions, lest he learn something he would rather not know, and
then proceed regardless.”

Dishanesty as a state of mind or as a course of conduct?

rts In R v Ghosh [1982] QB 10573, Lord Lane CJ drew a distinction
between dishonesty as a state of mind and dishonesty as a course of conduct,
and held that dishonesty in section © of the Theft Act 1968 referred to
dishonesty as a state of mind. The question was not whether the accused had
in fact acted dishonestly but whether he was aware thar he was acting
dishonestly. The jury must first of all decide whether the conduct of the
accused was dishonest according to the ordinary standards of reasonable
and honest people. That was an abjeciive test. If he was not dishonest by
those standards, that was an end of the matter and the prosccution failed. 1t
it was dishonest by those standards, the jury had sccondly to consider
whether the accused was aware that what he was doing was dishonest by

™
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those standards. That was a subjective test. Given his actual (subjective)
knowledge the accused must have fallen below ordinary (objective)
standards of honesty and (subjectively) have been aware that he was doing
0.

116 The same test of dishonesty is applicable in civil cases where, for
example, liability depends upon intent to defraud, for this connotes a
dishonest state of mind. Aktieselskabet Dansk Skzbsﬁnans:e; ing v Brothers
[zoo1] 2 BCLC 324 was a case of this kind {trading with intent to defraud
creditors). But it is not generally an appropriate condition of civil liability,
which does not ordinarily require a guilty mind, Ciyil liability is usually
predicated on the defendant’s conduct rather than his state of mind; it results
from his negligent or unreasonable behaviour or, where this is not sufficient,
from intentional wrongdoing.

117 A dishonest state of mind might logically have been required when
it was thoughrt that the accessory was liable only if the principal was guilty of
a fraudulent breach of trust, for then the claim could have been regarded as
the equitable counterpart of the common law conspiracy to defrand. But
this requircment was discarded in Royal Brunei Airlines Sdn Bbd v Tan
[1995] 2 AC 378.

118 It is, therefore, not surprising that Lord Nicholls rejected a
dishonest state of mind as an appropriate condition of hability. This is
evident from the opening sentence of the passage cited above, from his
repeated references both in that passage and later in his judgment to the
defendant’s conduct in “acting dishonestly” and “advertent conduct”, and
from his statement that “for the most part” {ie not always) it involves
“conscious impropriery”. “Honesty,” he said, “is a description of a type of
conduct assessed in the light of what a person actvally knew at the time.”
Usually (“for the most part™), no doubt, the defendant will have been guilty
of “conscions impropriety”™; but this is not a condition of liability. The
defendant, Lord Nicholls said, at p 390E, was “required to act honestly”;
and he indicated thar Knox | had caprured the flavour of dishonesty in
Cowan de Groot Properties Ltd v Eagle Trust ple [1992] 4 All ER 700, 761
when he referved to a person who is “guilty of commercially unacceprable
conduct in the particular context involved”. There 1s no trace in Lord
Nicholls’ opinion that the defendant should have been aware that he was
acting contrary to objective standards of dishoncsty. In my opinion, in
rejecting the test of dishonesty adopted in R v Ghosh [1982] QB 1053, Lord
Nicholls was using the word to characterisc the defendant’s conduct, not his
state of mind.

r1g  Lord Nicholls had earlier drawn an analogy with the tort of
procuring a breach of contract. He observed, at p 3878-c, that a person
who knowingly procures a breach of contract, or who knowingly interferes
with the due performance of a contrace, is liable in damages to the innocent
party. The rationale underlying the accessory’s liability for a breach of rust,
he said, was the same. It is scarcely necessary to observe that dishonesty 1s
not a condition of liability for the common law cause of action. This is a
point to which I must revert later; for the moment, it is sufficient to say that
procuring a breach of contract is an intentional tort, but it does not depend
on dishonesty, Lord Nicholls was not of course confusing knowledge with
dishonesty. Bur his approach to dishonesty is premised on the belief that it is
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dishonest for a man consciously to participate in the misapplication of
money,

120 This is evident by the way in which Lord Nicholls deale with the
difficult case where the propriety of the transaction is doubtful. An honest
man, he considered, would make appropriate enquirics before going ahead.
This assumes that an honest man is one who wonld not knowingly
participate in a transaction which caused the misapplication of funds. But it
is most clearly evident in the way in which Lord Nicholls described the
conduct of the defendant in the case under appeal. The question was
whether he was personally liable for procuring or assisting in a breach of
trust committed by his company. The trust was created by the terms of a
contract entered into between the company, which carricd on the business of
a travel agency, and an airline. The contract required moncy obrained from
the sale of the aitline’s tickets to be placed in a special trust account. The
company failed to pay the money into a special aceount bue used it to fund
its own cashflow. Lord Nicholls described the defendant’s conduct, at p 393:

“In other words, he caused or permitted his company to apply the
moncy in a way he knew was not authorised by the trust of which the
company was trustee. Set out in these bald terms, the defendant’s
conduct was dishonest.”

There was no evidence and Lord Nicholls did not suggest that the defendant
realised that honest peeple would regard his conduct as dishonest, Nor did
the plaintiff put its case so high. It contended that the company was liable
because it made unauthorised use of trust money, and that the defendant was
liable because he caused or permitted his company to do so despite his
knowledge that its use of the money was unauthorised. This was enough to
make the defendant liahle, and for Lord Nicholls to describe his conduct as
dishonest.

r21  Inmy opinion Lord Nicholls was adopting an objective standard of
dishonesty by which the defendant is expected to attain the standard which
would be observed by an honest person placed in similar circumstances,
Account must be taken of subjective considerations such as the defendant’s
expericnce and intelligence and his actual state of knowledge at the relevant
time. But it is not necessary that he should actually have appreciated that he
was acting dishonestly; it is sufficient that he was,

122 This is the way in which Lord Nicholls’s usc of the term
“dishonesty” was understoad by Mance L] in Grupo Torras SA v Al-Sabab
[1999] CLC 1553. Itis also the way in which it has been widely understood
by practitioners: sec William Blair QC, “Secondary Liability of Financial
Institutions for the Fraud of Third Parties™ (2000) 30 Hong Kong Law
Journal 74; Jeremy Chan “Dishonesty and Knowledge™ {2001) 31 Hong
Kong Law Journal 283; Andrew Stafford QC, “Solicitors’ liability for
knowing receipt and dishonest assistance in breach of trust” {2001] 17 PN 3,
Mr Blair QC, at p 83, welcomed the “more pragmatic and workable test of
objective dishonesty”. Mr Stafford QC, at p 14, invited your Lordships to:

3. Reiterate that honesty is an objective standard and that individuals
are not free to set their own standards of proper conduct.

“s. Direct that trial judges should reach specific conclusions as to
whether an honest person, having the same knowledge, expericnce and
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attributes as the defendant, would have appreciated that what he was
doing would be regarded as wrong or improper. . .

“s. Direct that if the hypothetical honest person would have
appreciated that what he was doing was wrong or improper, then it is
appropriate to conclude that the defendant acted dishonestly.

“6. Deprecate attempts to over-refine degrees of knowledge and tests
of dishonesty.”

This is almost entirely objective. The only subjective elements are those
relating to the defendant’s knowledge, experience and attribures. The
objective elements include not only the standard of honesty (which is not
controversial) but also the recognition of wrongdoing. The question is
whether an honest person would appreciate that what he was doing was
wrong or improper, not whether the defendant himself actually appreciated
this. The third limb of the test established for criminal cases in R v Ghosh
[1582] QB 1053 is conspicuously absent. But there is no wace of it in
Lord Nicholls’s opinion in Royal Brunei Airlines Sdn Bhdv Tan [1995)] 2 AC
378 cither.

123 Judges have frequently used the word dishonesty in civil cases in an
objective sense to describe deliberate wrongdoing, particularly when
handling equitable concepts such as concealed fraud. In Beaman v ARTS Ltd
[1949] 1 KB 550 the defendants were sued {or conversion. They had stored
packages for the plaintiff. The plaintiff found herself stranded in enemy
occupied Europe during the war and was unable to communicate with the
defendants. The defendant’s manager, who was about to be called up and
was anxious to close the business down for the duravion, opened the
packages. Finding their contents to be of little or no value, he considered
himself justified in giving them away to the Salvation Army, though he kept
one package for himself. The trial judge (Denning J) expressly acquitted the
manager of dishoncsty or moral turpitude. Reversing the judge, Lord
Greenc MR described the defendant’s conduct as reprehensible.  They
would, he said, at p s61:

“no doubt be shocked to hear their conduct described as fraudulent.
That is, however, quite immaterial, Mr Ingram, who misappropriated
one of the plaintiff’s cases for his own use, was no doubt shocked when
counsel described his action as stealing. No amount of self-deception can
make g dishanest action other than dishonest; nor does an acrion which 13
essentially dishonest become blameless because it is committed with a
good motive” {emphasis added).

This is as clear a statement of principle as can be imagined. Neither an
honest motive nor an innocent state of mind will save a defendant whose
conduct is objectively dishonest. Mr Ingram was not criminally dishonest,
since it never entered his head that other people would regard his conduct as
dishonest. Butequity looks to a man’s canduct, not to his state of mind.

124 The Law Commission must plead guilty of the same usage, In their
Report on Limitation of Actions {l.aw Com No 2570} the;rr prnpasn replacing
the expression “deliberate concealment™ in scction 32{1}b} of the
Limitation Act 1980 by “dishonest concealment”. T]1v.=:j,r explain this
concept, at paragraph 3.137 of their Report as follows:
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“We are of the view that our proposals in relation to ‘concealment’
should only apply where the defendant has been guilty of “unconscionable
conduct’'—or tn other words, if the concealment can be said to be
‘dishonest’ . .. the claimant must show that the defendant was being
dishonest in [concealing information]. We do not consider that the
concealment covld be described as ‘dishonest” unless the person
concealing it is aware of what is being coneealed and does not wish the
claimant to discover it ... by covering up shallow foundations the
builder . . . cannort be said to have been guiliy of ‘dishonest concealment’
unless he was aware that his work was defective or negligent, and does
not want the claimant to discover this, . .” {Emphasis added.)

In the context it is clear that the Law Commission are indicating
requirements which are not only necessary but sufficient. It would be self-
defeating to require the plaintiff to cstablish subjective dishonesty: many
people would see nothing wrong, and cereainly nothing dishonest, in seeking
to avoid legal Liability by refraining from disclosing their breach of duty to a
potential plaintiff.

125 The modern rendency is to deprecate the use of words like “fraud”
and “dishonesty® as synonyms for maral turpitude or conduct which is
morally reprehensible. There 15 much to be said for semantic reform, that is
to say for changing the language while retaining the incidents of equitable
liability; but there is nothing to be said for retaining the language and giving
it the meaning it has in criminal cascs so as to alter the incideats of equitable
liability.

Should subjective dishonesty be required?

126 The question for your Lordships is not whether Lord Nicholls was
using the word dishonesty in a subjective or objective sense in Royal Brunei
Airlines Sdn Bhd v Tan [1995] 2 AC 378, The question is whether a plaintiff
should be required to establish that an accessory to a breach of trust had a
dishonest state of mind {so that he was subjectively dishonest in the R »
Ghash sensc); or whether it should be sufficient to establish that he acted
with the requisitc knowledge (so that his conduct was objectively dishonest).
This question is at large for us, and we are free to resolve it either way.

127 [ would resolve it by adopting the objective approach, I would do
s0 because:

(1) Consciousness of wrongdoing is an aspect of mens rea and an
appropriate condition of criminal liability: it is not an appropriate condition
of civil liability. This gencrally results from negligent or intentional condnct.
For the purpose of civil liability, it should not be necessary that the defendant
realised that his conduct was dishonest; it should be sufficient that it
constituted intentional wrongdoing,

(2} The objecrive test is in accordance with Lord Selborne’s statement in
Buarres v Addy LR 9 Ch App 244 and traditional doctrine. "I'his caught thata
person who knowingly participates in the misdirection of money is liable to
compensate the injured party. While negligence is not a sufficient condition
of liability, intentional wrongdoing is. Such conducr is culpable and falls
below the objective standards of honesty adopted by ordinary people.

(3) The claim for “knowing assistance” is the equitable counterpare of the
economic torts. These are intentional torts; negligence is not sufhcient and
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dishonesty is not necessary. Liability depends on knowledge. A requirement
of subjective dishonesty introduces an unnccessary and unjustificd
distinction berween the elements of the equitable ¢laim and those of the tort
of wrongful interference with the performance of a contract.

128 If Mr Sims’s undertaking was contractual, as Mr Leach thought it
was, then Mr Leach’s conduct would have been actionable as a wrongful
interference with the performance of the contract. Where a third party with
knowledge of a contract has dealings with the contract breaker which the
third party knows will amount to a breach of contract and damage results,
he commits an actionable interference with the contract: see D C Thomson
& Co Lid v Deakin [1952] Ch 646, 694; Sefton v Tophams Ltd |1965] Ch
1140, where the action failed only becausc the plaintitf was unable to prove
damage.

129 In British Motor Trade Association v Salvadori |1949)] Ch 556 the
defendant bought and tock delivery of a car in the knowledge that it was
offered to him by the vendor in breach of its contract with its supplier, There
is a close analogy with the present case. Mr Leach accepted payment from
Mr Sims in the knowledge thar the payment was made in breach of his
undertaking to Twinsectra to retain the money in his own clicnt account
until required for the acquisition of property.

130 In Sefton v Tophams Lid the defendant bought land in the
knowledge that the use to which it intended to put the land would put
the vendor in breach of his contractual obligations to the plaintiff. Again the
analogy with the present case is compelling, Mr Leach knew that by
accepring the moncy and placing it at Mr Yardley’s free disposal he would
put Mr Sims in breach of his contractual undertaking that it would be used
only for the purpose of acquiring property.

131 In both cases the defendant was liable for any resulting loss. Such
liability is based on the actual interference with contractual relations, not on
any inducement to break them, so that it is no defence that the contrace-
breaker was a willing party to the breach and needed no inducement to do
so. Dishonesty is not an ingredient of the tort.

32 It would be most undesirable if we were to introduce a distincrion
hetween the equitable claim and the tort, thereby inducing the claimant to
attempt to spell a contractual obligation our of a fiduciary relationship in
order to avoid the need to cstablish that the defendant had a dishonest statc
of mind. It would, moreover, be strange if equity made liability depend on
subjective dishonesty when in a comparable situation the common law did
not. This would be a reversal of the general rule that equity demands higher
standards of behaviout than the common law.

133 If we were to reject subjective dishonesty as a requirement of civil
liability in this branch of the law, the remaining question is merely a
semantic one. Should we rcturn to the traditional description of the claim as
“knowing assistance”, reminding ourselves that nothing less than actual
knowledge is sufficient; or should we adopt Lord Nicholls’ description of the
claim as “dishoncst assistance”, reminding ourselves that the test is an
objective one?

134 For my own part, I have no difhculty in equanng the knowing
mishandling of money with dishonest conduct. But the introduction of
dishonesty is an unnecessary distraction, and conducive to error. Many
judges would be reluctant to brand a professional man as dishonest where he

2 AC zop2—8
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was unaware that honest people would consider his conduct to be so. If the
condition of liability is intentional wrongdoing and not conscious
dishonesty as understood in the criminal courts, I think that we should
return to the traditional description of this head of equitable hability as
arising from “knowing assistance”.

Knowledge

135 The question here is whether it is sufficient that the accessory
should have actual knowledge of the facts which creared the trust, or must
he also have appreciated that they did se? It is obviously not necessary that
he should know the details of the trust or the identity of the beneficiary. It is
sufficient that he knows that the money is not at the free disposal of the
principal. In some circumstances it may not even be necessary that his
knowledge should extend this far. It may be sufficicnt that he knows that he
is assisting in a dishonest scheme.

136 That is not this case, for in the absence of knowledge that his client
is not entitled to receive it there is nothing intrinsically dishonest in a
solicitor paying money to him. Bot T am satisfied that knowledge of the
arrangements which constitute the trust is sufficient; it is not necessary that
the defendant should appreciate that they do so. Of course, if they do not
create a trust, then he will not be liable for having assisted in a breach of
trust. But he takes the risk that they do.

137 The gravamen of the charge against the principal is not that he has
broken his word, but that having been entrusted with the control of a fund
with limited powers of disposal he has betrayed the confidence placed in him
by disposing of the money in an unauthorised manner. The gravamen of the
charge against the accessory is not that he is handling stolen property, but
that he is assisting a person who has been entrusted with the control of a
fund to dispose of the fund in an unavthorised manner. He should be liable
if he knows of the arrangements by which that person obtained control of
the money and that his authority to deal with the money was limired, and
participates in a dealing with the money in a manner which he knows is
unauthorised. 1 do not helieve that the man in the street would have any
doubt that such conduct was culpable.

The findings below

138 Mr Leach’s pleaded case was that he parted with the money in the
helief, no doubr engendered by Mr Yardley's assurances, that it would be
applied in the acquisition of property. But he made no attempt to support
this in his evidence, It was probably impossible to do so, since he was acting
for Mr Yardley in the acquisition of the three properties which had been
identified to him on 23 December, and must have known that some of the
payments he was making were not required for their acquisition, In his
evidence he made it clear that he regarded the money as held by him to
Mr Yardley's order, and that there was no obligation on his part to sce that
the terms of the arrangements berween Twinsectra and Mr Sims were
observed. That was Mr Sims’ responsibility, not his.

139 The judge found that Mr Leach was not dishonest. But he also
found as follows:
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“He was clearly aware of [the terms of the undertaking]. Indeed, his
pleaded defence asserts. . . that he believed their ‘substance . . . to be that
the advance would be applied in the acquisition of property” and that he
had received them on the footing thar they would be so applied. Yet, in
evidence, he frankly admitted that he had regarded the money as held
simply to the order of Mr Yardley, without restriction. Again, [ have to
conclude that he simply shut his eyes to the problems. As far as he was
concerned, it was a marter solely for Mr Sims to satisfy himselt whether
he could release the money to Mr Yardley’s account.”

140 The Court of Appeal thought thar the judge’s two conclusions
(i} that Mr Leach was not dishonest and (i} that he “simply shut his eyes to
the problems” {or, as he put it later in his judgment “deliberately shut his
eves to the implications”) were inconsistent. They attempted to reconcile the
two findings by saying that the judge had overlooked the possibility of wilful
blindness. Potter L] put it in these terms [r999] Lloyd’s Rep Bank 438, 465,
para 1o8:

“Mr Leach clearly appreciated (indeed he recorded) that an
undertaking in the form proposed created difficulties for Mr Sims (as
Mt Sims himself recogniscd) yet, as from that point . . . [he] deliberately
closed his eyes to those difficulties in the sense that he treated them as a
problem simply for Mr Sims and not for himself or his client.”

Conclusion

141 I do not think that this was a casc of wilful blindness, or that the
judge overlooked the possibility of imputed knowledge. There was no need
to impute knowledge to Mr Leach, for there was no relevant fact of which he
was unaware. He did not shut his eyes to any fact in case he might learn the
teuth. He knew of the terms of the undertaking, that the money was not to
be at Mr Yardley’s free disposal. He knew (i) that Mr Sims was not entitled
to pay the money over to him (Mr Leach), and was only prepared to do so
against confirmation that it was proposed to apply the money for the
acquisition of property; and (i) that it could not be paid to Mr Yardley
except for the acquisition of property. There were no enquiries which
Mr Leach needed to make to satisfy himself that the money could properly
be put at Mr Yardley's free disposal. He knew it could not. The only thing
that he did not know was that the terms of the undertaking created a trust,
still less a trust in favour of Twinsectra. He believed thar Mr Sims®
obligations to Twinsectra sounded in contract only. That was not an
unreasonable belicf; certainly not a dishonest one; though if true it would
nat have absolved him from liability.

142 Yet from the very first moment that he received the money he
treated it as held to Mr Yardley’s order and at Mr Yardley’s free disposition.
He did not shut his cyes to the facts, but to “the implications”, that is to say
the impropriety of putting the money at Mr Yardley’s disposal. His
explanation was that this was Mr Sims’ problem, not his.

143 Mr Leach knew that Twinsectra had entrusted the money to
Mr Sims with only limited auchority to dispose of ity that Twinsectra trusted
Mr Sims to cosure that the money was not used except for the acquisition of
property: that Mr Sims had betrayed the confidence placed in him by paying
the money to him (Mr Leach) without seeing to its further application; and
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that by putting it at Mr Yardley’s free disposal he took the risk that the
money would be applied for an unauthorised purpose and place Mr Sims in
breach of his undertaking. But all that was Mr Sims’s responsibility.

144 In my opinion this is enough to make Mr Leach civilly liable as an
accessory (i) for the tort of wrongful interference with the performance of
Mr Sims’s contractual obligations if this had been pleaded and the
undertaking was contractual as well as fiduciary; and (i) for assisting in a
breach of teust. It is unnecessary to consider whether Mr Leach realised that
honest people would regard his conduct as dishonest. His knowledge that he
was assisting Mr Sims to default in his undertaking to Twinsectra is
sufficient.

Knowing receipi

145 [Bach of the sums which Mr Leach received for his own bencht was
paid in respect of an acquisition of property, and as such was a proper
disbursement, He thus rcceived trust property, but not in breach of trust.

This was very properly conceded by counsel for Twinsectra before your
Lordships.

Conclusion

146 1 would reduce the sum for which judgment was entered by the
Court of Appeal by £22,000, and subject thereto dismiss the appeal.

Appeal allowed.,
Solicitors: Fairmays; Wallace & Partners.
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wiligaieris v e parl 24 the recipiznt. Thi lopior wtsing (e beaahicie! ntersal 0 ey mnnsy sdvanced, gad 8
coel i nal oF caniol ba eckeaved . heineney does pot
begomec the: pronerly of e reciglenl 1ha monay is aald by the Zanl ina ragulting teust for the Baoden,
called a Guisnclase trust, aned is relumable b he lerdor

Ihe: spezeilic: porpoese fon which Ihe maonay was

15 BT subunits dleed fhe Quistolzse trost hiss beanoscopiiesd nCnariz, 10s submilsd el s Onlaris
Sk of Juslics: (Geresal Didlzicn) cese of Oal Grands v MeCieeny, 1B ] OU Bo, 26564001 Gk, i)
articnilisled o dwio pead Lesl Tor @ Censlchoss irust at posn, 120

12 Wheiher lng larma of (he loen were s

il fnpiress pon the loan sumatrast in faeows of the
lender i he epacic purpese of tha oo was nul schisved o futlilizd; aret,

2. \inelhat the pary receiving the ke proceeds had actbze of e frost o ul lhe crcdinslasces givag asoe
1o flie truat 20 a3 o dnd suzh paly,

18 WICU acknolcdnes thal in i W eslablizh g Qinsleoss frust, ke niusl also estaplizn Iho
peiaral raquiramsnts for B irust, being ceriemly of isention, subjest malker o abje:). MTUU sucrss thal
Heses wars suificient carainly of intention, sl matlesand oblect In e eqrocmeid sech s Lo give fea 1o @
triest.

17 Inaddiessing catsinte efintention, MTCL S
pliginy regiding of the larme of the agrecmnent. 1

abwinilg 1@l Ihe Inlenlons of the e lics g chivaus from s
rifilad [hal Ihe tEims of the agesemenl skale hal he funsds
yites T @ gpecil dentilar pUPRDS R ARE wer s relinnesle o W TCw iF tho purpess failed. MTOU submite that
he: Leenng of Ue agreenent cormirm shal fonrs advanisad wers nol at the res ispesnl ol da eecipanl.

16 14eferang to specific seuhions of Heagieemant in suppor of this [l peinl, MTEU st 1hiEl:

+ 1o Faalhers is nhligaled W "eze e funds only b e purprse of canrying out e projesl” (ke £4
HEH

« | b funds may oty bie gl in accordancs wah i bacdgel spraved oy ha Minlstry daricc 44400,

« Tlas Ministry iz nol osligatad b contnuo payrranl ol inskahnants ol Ihe funds g it wias salislied wikh

ke prograss ol e project tArihe 4.2 ei;

+ Ther Kiraslry may 2dfust the smomt af funsting based onite azsessment of the e (Alida 4.2 (05

= e T ealers i3 prachuded frean chianging e Profeal, lmedmas or ik hodgel wilhoul e ghar wellan
congent of e Minlstny (Aicis 4.6);

« Iy Festhors is prechudsd o seling, lessng or alhereise disposing of a2zeia woth over 571,000,010
acquirad with Hir: funcds willhoel giar wniban coasang af b aliy [Article Sy

izl e Funsds

+ Thie Mirdshy is ermpawenad o anlar Two Foalthe s' premises, invesligala and aumi B
(Aetivle 7 2

= Twscr Teatinens |2 daenied lodefaullon (e Sgresoeed i 1L brzachad @ mederis! reauireeenl in ks ssending
nf e Fundds or carelng oul af the projecs, o il Tails e greparly repor 10 tho Muisiy alicl: 147

15 In adiilional segpart of 95 submissico il here s swilelznt cartsinty of icfeedios in he agreament Lo
soppin | s erasd RITEL sutails thal, porsaand o fdiche 142 of Ihe agresmant, in sha: et ol defaull by | wo
Faatfien s, e Klinigtey ey,

= suspend he payreant of funds;

= raducs the amounl of fids;

4 cancal 2l furlbie instslmients,

wemannd pepeymenl of ary Iwnds remaininn in Twn Fealhe's pogsezaion;

= dentand repeyiment ol an amount sl us g Tunds deed Impreparly; ambioe

= dariand rapeyrant of o funds providad.



B) o MICU Femther drawa to o onert's atienlion ted, pacsaanl o lie sgrasment, MTUELE may oemand ho
relurn of any unspEt sunds at tha anel o Fre year smd Ta Cealliers is reguined 10 s2tum Sl unsgant funds
renainag fnile poesessian or undarits onlrol upnn e eapey nfdhe apresmenl,

M M IGU submils that, baged s s phsn esadiog of he entive agresment and of thass loms spocifiealby, e
paiiag clegty Intanded the fuinds 10 ha sotzly for the purpose of caoyiag 2ol e Project and wara 1o be
retumned It hat was not possible, MTSU submils it there i cslidag e he agresmnent 1o guggest aninlention
zor Ihe pan ot elther MTCL o Twa Faalhers fhal the fusds were o be al ihe tres diaposal of 1w Feathees, o
Tl ey uncandillonsily bacams part of T Fenthzr's propary

2E MU sutrds dhil the subijrnctive intention of MTOW ard Two Feathars 81 thalime the amoenment was
signed |z krelavanl 11is submitied e if o pi by enlers inte arreagements which heve tha ofact of crealing =
truet, It reed nat beastaktiseed thal s gooty appiscialed e resul?, 82 1onq 85 it is aslabished Al b
Intended 1o nteranta he armpgenenks il ol kogeledge and appracatan of hem

2 in adersssing verlainty of subject matier, MU submlts shet g subiect matler of fha: erest s e
funding sdwierd o Twn Feallwes hal was nol property expandsd on the projees, 0F e oo Tuinding
sount of $2 600000000 5% B0E AT was sdvancad by MTOU B 1w
2011 application for 2issalulian, MTEL setenils hal, of hig emouat, he SU6E 01120 thatwas advaneest o
BraUirg & plenar mil which was over delivered wes an anproper expenditure. | he amount af 55 006 664 47
veas il spant ard iz cursntiy being held oy The resaadzog PO

rzalhers paar to he Sepleie &,

24 At the hearing of this applivalion, he Applican] ecpeesaly slatzd the MOCU. al shes Bmeeand for s
purpogea ol thig Appizalion, i sooiing (he reren of tee san ol 57 D0E BE4.A7 hald by 1WIE, whils *reserving
Iigs rglila® in regara by e S06E95 420 that e Applicanl suggesls was Jnpropedy expendad for the
sctpuigilion of e plenarmiil,

5 MTCU submiie thal thens s nn cyisencs il hese speciic Tunds wers ever comminaled with sl
ageels af Two Fealhers. (WG, after b pppoinded intedo receses, readily igantiied end loerted e suljecl
fugids, MTOL gubmils Wat bolh the manner of fonding smd ils applicalion ane ceisin:

6 MICU submils that the specilic nliec) of Dolh e agreamant gad Iha funds advancad is readig
azcerdainabile Fhis abjsct was g an-te-jods skils saining projes) gut loesand incTwo Feelhers spplaalion,
il was sacepled by M LU Pursuant b e toens of the sgrasmenl, RITCL waz 10 provide funds o he
recialent Tor Lhe “purpose of camyma cut the project”. Thes Sl is carprehenatvely descibed In Schaduln
At ke sgesantanl. MTOU gubinlts that the opjact of ta agreene is aambiguaos,

7 I addraszing tha-lssae o1 whathar fhe recipienl of e an proceess had nollce slter of 1he frustoraf
Ihe: cireasmsl@nces gluing Nz 10 the trust 5o as 1o bind such poly, MTEU Sutimits thal e express tams of fhe
apraaanl reguirad Twe Faalhere 1o uss he funds only ooy ool e pajecl and 1o Papey a0y Bmoens nm
ueed to carry ol the graject. s TS U sabmits thisl Tvn Featiers was Ihe@foi an nobics that the unds ware nat
al il e dizpozal, and hal & talluro ooearry oot e speailic porposes of e agreamaent woukd resullin 2
requirenient 1o refray The ands.

24 RICU submits Bt they himee eiliablisbus e ganecst requiremenia af a trust eerainly of inteatico,
suibgscl mattar 2nd objeety MTOL Tk saloils hal ey bava sallsilied Ihe bys-prorg Izt foe s Quisifehise
Lrust as 36l ot in (ol Grands,

#0 It resull, MTEL sulasils Tal B sui ol 5100668447 advenced iy MTEL porsoinl o T
anramant Al beld by PWAT, s ingressed with @ teuet o favcaret MTELL MTCU sulanits Dat, 25 & reell,
Inees funds do ned foem pad of Hee salabe of Twoe Cedlhes ang arg not avallsble dor distribogion b heciediton,

A MTCU secks aodeckualion Wad te ggreemeant la at anend, PYWE Tos declivad o canzent 1o 1he
Arrmiveztion nf e anreennl.

X FATCL satnids sl Adtele 11,2 of Ina Sgraameanl perritg MTCL o berminale e Apraamant in he geant
wlelefioall Ly T Fesligrs, TG submite shet ang or mend ayents of defaole biave acgunad, incleding an
inaability s romilivn s wikh e poojecl, applizalicn tor e -appoipiment of A rereiver aod e Gacl hat Teic Feeihers
b el ot ppetate, MTCL subrnddedhel. basa on tha lerms of e agroeemen] and lhe siicumetances af
Tr Fenlhien s, Twe Cealhers is In dataall ang lhal the Applizant is erdillead e s dealaralan hel e egraamant is
ik o ek,

A2 MTOU dizpulee el the funcds hold by PG e, csen il fouesd o be imgregaad with & trustim foor of
PATCL, neven titalias eubject 1o Ihe Hacener's charging ooder seanl in paragizaph 17 af e Oclober 33, 2071
iehen Gl KeDainey

A0 MTEL subiite ihel hey wers nol a party toonar seeeead wilh, The Appliceiion bedoce Mol amney J. BE QD
esull, ML fiad no oppoundly o tile matasial ar snpacl the preisions af his eoder.,

34 Ima spplicant submils at pargraph 1 of his oslee appoinks PWE recelver "of 81 agsats, pndarlakzgs
anid propartiea. ., ol IwoFzatnars, SATCL suggesks fhak il Ihis cowd Guds hal Tunds sdvancad &y MTCL
PUrELEnT o EE SqraaTan] Wens e progs aif . e puoecl @nd are held on g trust in favoeor af
MTE, ten 1he funds never becama the propaeety of T Foalbes, o e 10 S svamitbed that thasa e funds:
swerwhilch the recear hasno sthonhy and which e nnl Sulgect o lha Macaiver's cheming arder,

A6 M ICL Ao submils thal pacagiapei B al e Oclokes 13, 2001 o0dar is insonsistent with the sabrission
that thio funds proided o Twe Teailess by MTOU, pesseant 1o ths egraament, e subfocl in e Receing's



chiarging crder. Faragrapn 5 ol s wde vaguinss WA L ke comimsigialy cesmaabile afnns o prosopo:
Ihe onpoeng Iralreg goagram far which funding has Been faceived hom (MTELY Ly ey af waillen agressrnent
oxied Fabruary 14, 011, Includiesg e disashen o
Lo such alfer Third persons a5 may be apprapriale.”

ruriel o such lssiaing arogisrn s funding aseacrrent

36 MICU submils hat parageaph 3 @ he ordes appointig e Receiven Fimpliciecogniton hal Tuoding
rezaived by 1wo Fealhers purzuant b he agresmend, 2ad mel sganl, dozs nol oo pal ol e assals,
unTemasings and FITIZIFIBT"BB" ol Two Fealnara”. The requiremanl placed an PWE, namely weake
commerzially reazanabie elfosls 1o pregere e pegean, Tocacivg e Gzoshe o assigomenl ol sl raining
program and funding agraemenl o i garsens, " s subimillend ke b e
sdbjact b e Receivers Chaaging ordes in pasagraplo 1T and consislend
aslale of T Felhers.

etk willy e Fumds: bedog

willy Biver frondss Enee

ol af e

Poaillon of the Respondenl PWE Ine.

4¢P suboile Ihal e Tads advanced by MTEU o Tao Teaihenrs porsianl o e agreemenl ae aul
Impraseed wilh a trust, specitizally 8 Culsichss Liust. PUW subails al hese funds Ron ek of e asiale
@1 Pwo Fealhers aisa shouli be staed amongst Teee Cealhiens' cediloars

24 In thealtarnetiva, should It be delarmined [hal lha Tunds S Intpresaed wilh & Quisfchase frust, PG
aubmills hat U Tunds ane nevedheless seijec o e Reealvars changivg pooidion coskaised in ol 17
ol the Chaleber 13, 2011 Uisdar af MeCanlney J.

& "W 1akes o positian oa whielher or nol Ihle coun should declare he sgreemeal belvaan MTOL and
Iz Fealhers lermingled.

4 WG submits that M1 CU is requieeling That Shis court recognize a Qoisicioge lustin cicumslances
whiere a trust was nol intended and which s dishiigeishalkbs Trom allver Sloaions in which such s trose Has
besn found bo exiat. 1o do gassould, in ke subimizsion of P, sleatel "lhe prineiplessal e kv i an
unmiendad diractiza.

44 P submita thal 1he cancapt ol 8 Guizhcless Lnoat firsl arcee In e House of Lords decision i Sencieys
Bank L, v Quistcloss inveshmants Cial, [196E] 5 AN B 861, [THBE] 3 WL 1087 [LLN. FLL.D), 8 case whesa
tna Howse af Lards fzund a cleer Inlenlion belwean ihe landar ad sacplent 1al fonds loaeed were o e
oxpross purpose of paymg 20 eiready spprowed and dedared saare dividead which ha racilen] Gouid ihel
mact. The pirpess tor wiich e menay was sdvances, he payinant of e dividend, godld nal be camplalad
and ta cour codared Ta mongy relamed o e e

42 PWEsubmits that the: c23@ al bar is diztinguishanle becauze of M1ICU naving granied lunds o Ty
Frathers for B purpoes olher tan paying axlsling creditors or chlipaling.

40 PWC anknewledges tat the application of the Guiisicloss trust has esn expandad sebzeqaant 1o the
Gsheha Ee acieion, out ulbimits that Lhiz hee caly oocamad In egregious crcUmslances raguifing & aour of
aruiby b2 *sep in and right 2 wrong*.

44 PWC submils tnat Twa Faathera Wea not inoary 8o of tnancal amarpency wWhen e agraamanl waa
sinrad and the funds wers nol proyldad by s FCU as any sort of 8 knanclal rescus,

45 PG sbsn sabnits thabhe funds advanced by WMTEU to Tws Fosibers wara nol & Inzn gk a grand. £ the
Jratjenzt b e ronmlebd syeesssfulle, e funds vaould not have baan ropeyablz o MTCUL W0 suggesls
Ihal wly npuan el dicl the funding decome & debd due from Tee Fealhors fo MU,

46 PWT sulnmits b

Ly = Bessidlett proieling Tands

are o Quishchzsn trusl avs hesndoind ame fizzl speciic and characiorized
I Feren il 2 keeary Tor v spesilic. purpese sind or progiding funds na epxdiior
thind pra by anhethalf cf o dablar, |F e puppose of g man wsa completsd, tho lendes's mady was in doi
by,

AT PMWT Al subanils hat, o acddilion e filing te eskablish tho eestanes of 2 Qedstelosa drustin e

af Ihis ripse, MTGL b Filod ke pstaslish the odsicneo of comainly of intentan, concadicg hat
jens (51,006,604 47 jnd certainky of nhjeet farovision of prcssl-hase:d shills Iraining 10 resvlents
if Fdhern Qnlaring ane presanl

wirgannnislan

v Lainby of 5

A8 Inaddresslng ceriEindy of inlanlmn, FYWG cor
intenlian 1o enter oA feust asangenenl, s sabrnifier] O
froon ne apreeniant and vl el docomenis,

8 WETCLL elacss e Tiawr ke peasss 1 mubijechive

thaz identid ol fhe parties muss be deerminmg

49 PWE eubmils that the tunds wesa grovidad o Teo Fealhare Ton ha purpose of "halplieg residents of
Momhem Crlano pariclpala and benelt from emeoging ecanomic aciyifies" | loses, PYWT satis flal Ten
Feathiss was allowadd greal NesiDilily Ga 5o howe s puepose dwas o e achisesd. sugpesling bl
inzentizn 2 laskhng.

e lainly ul

B PG submills lhat a reveew of varzus provielons of e sgreement sugporn e propogition al @ Loast
amannEmant was nat eubjectively inlended nor, viesing e mallar chijedively, can 1 be sad al e o o
Ihe anreerien have e allecl of creating a okt

A1 WG submitz that e word ‘trusl” egpaare nowiers in e agreamant. Arlice 17, dealing wiib
reoaymeanl, provines thal it 1wo Feallers oweas any Tunds [0 8ATCU "suchy rmoonies sl e deaied Qo b deh)



dua end cwing B BT L FAWE subarils that in Uis coitizal ssclio of ha egreemesat desing with rapayrming,
Ina Applicant falls o mferanca the waerd "Trose? aoel seels vacoeeny 1 deat,

HU 1S alse submils Brak the sgresnel did pol vegquise Two Peathara 10 place tunds roceivad in s
segregaled accoum. Failura o reguine he depnsit of Funds sdeanced ke & segraqaled account is s:id 4
wilitale dgainet e inding thal funds sdeapoed oo impressed willea ruel

Gd Finalh, PWG sulanils B, eyes iFilie funds wera i prassad with 5 trust, thoy arc neverheless subject
Lo 1he Hacslver's charging prosssion in paiseapl 17 dhe ofdar of Melatney ).

G PG raneedes Thial 'Ot was nal presant when e Oroar wes preaaunsel”, bol soubits hal Qolaio
nither apgessle] e noder ne apalied o ovary of amand 1, 88 &ny ‘interasled pory” was enbils) e,
purauani 1o paragsaph 20 o tee der, FWS sulanils Wl paragraph 17 2f e arder specificaly coasenpldes
trust clalms and caardy stains thil e Recsivean s chage bas pricoby awvar tham

LG NG submils thal Jistice MeCalney D the juizdiclion 1o maka s Resevers chiarging oo awer iru st
funds i the funcs famm por af e assels which are gubjecl 1o ihe sdministratian of the coed. FAWE sularils
Ihal Justce MaZarnmy vxrciged his discelion propedy and grantas e ordgrwhizh, ona plain oocding, gives
Ihe Feéceivar a firal chargo on "t prapedy in prionily o sl drosta. A sach, WG submils that e il he
Tunds are found 5o be ipressad with o Qoisisless Teusl, Uy would 8 ba suliact toihe Koo
Ihea Dder,

naArgrin

Fasition of the Raspondanls Eegle Lake Firsl Mation and Plrangikum First Nation

Ei Thr Respandents, Caple Lake Firgl Mallon " capla Lake®) and Fikanoioon Fiesl dhdion CRikangisum®,
ey atf ter Tpileerd pandoe's @ Tess Fealliers wivo camimencsd the apphoatian teodissnle e limilad paiiezeship,
subanil thal The funds acancad 1o Tes Feathars by 340 CU persrant 1o tha agreseneat e imprissaed willa
Quisiciose trust,

AT F s Pikanginum. lorller gabmit that ey shoubl be enkiflead oopeeoeer allof leic sslual and
ragsnnsala costs, int M incurred in connackica with the sdmministiatizn snd prowection al e deust
funds from Big funds el by PWAS. Tagle Lake sod Plkangikum ales wke ha pogiten thal e peabion
cosls ang expendiures of PWAS shonld G recove abksz o wiat nay aubast are ho trust fond:s,

1y feregaal diee

54 Eagle Lake sl Filangikain eapresshy adopl ihe submigsicng of MTCU wih regaal in e existenae of &
Cuzhedass trush in T of MITOLL These Respordents eubmit that the agaooimend astablishes fud i was ha
insention of Ihe partos that the funds sdvarmced o Ten Caalhare were nob &1 thalr ires disposal, bub ralben weee
1o b tzed sciisivety for opbesjeh skills irining porposes. Cagle Laxe and [Hkanglkum submil il lhe
purposa for which 1 funds v ksl wos ool @chiesed. 13 0o longer achiewablo and Bk e fimiled
paitieszhlp hae tacome “wholly dysfnciio I Bheise circumslanaes, Eaplke Lake ard [Hangikum sutnmit
lhat the Tanda keld oy 1% ars Impressad wilf o eroest s Teecon of ATOU.

58 eagleLake and Fikanaikom sibmil bl hey noved piodanliy and expadiiously 1o have o iy
appoinied b protest parneeshin properly am assels duing dissciulian. |hese Hespoadents sobimid thd tieir
aclions prasenved and protzcled parlnership poope iy 2ol @ssals, nouding tha f1.006G 538 47 Baing behd Ly
PhaLl, which Ene he eubject of his Aaplicabon

B0 Thosa Resporfoars sehreoil s Ly have eclad ag pradent Treslaos in proleckg frust assels, o pocess
which 1112 submsaied was undednken ol considesalds cesl 0 hen, Sagie Laka and Plkanagikom sobaiil el e
coste They hawn incurre in presciving, prolaating aod recowerlng Lrust assats should b paid froo e Tunds
hield by 100

The Quisteinss Trust

A1 Twrseminal cases fom tha Unted Kingda hewe establishied aod desaloped e concegt of lha

Crsintekiss trusd

A1 In Basclays Faoik Ol v Quesialzes dvastments L, Rols Ravon | lLwag i linancial dittzulby, with
signilicant owerdrall with Ihair bank, Barclayz. Barcly's deslines! i extend futiar eredit Lo esow Ralls 1o pay s
dividentd lial vias dus o 13cds sharenolders. Rolls obsaried any Faancing o Qusleiosn, wha
aduaaneed the Mancing e Rollg subjact to he condiion that il o gseed oy do ey e diidend. Tha monsy o
Haay e diviclend was adeancad Lo 1ol snd wlacar] o @ sopas

arunl Al Barcay's,

Al Rolls tecsme Ineolvanl pAcr 1o tha divklsne fainn paid . Bincka's Seized the money allozatad 1orha
Sl dividend gnd saplied 1L agamst Holls' overdrafl Quisicles: denmrinded e ieium ol e money rom
Nenclay's, claiming il waz advenced for a spesiic purposa sl dlerelae ingressed Wil trust. A the
purpose Tur wiich e oy wiae enl did nol ocour, Qalsicloza argoesd thil e pnamey ought B De rélumed @
il

A4 The | lousa of Lords accepied the seomission of Quisliciose. Lol Wikierforca foead 1hal gatk Halls snd
Ouislelose inkeaded st e monsy was b b esel for the cepress purpose of paying the gividand znd 1hai
Flnslay'ss knews o Lhat purpDes, A Iha purpose (2rwhich te money was adwanced ceuld oot be comalatad,
e iy ik by D valumed L Dulstzloza. ln aroving 51 thes conelusion, Tond Wilbeddoree acknowlediad, sl
gangees 1011

[Adnsageniants.. o the paymanl of @ parson's crodifoes by hird easeo, pive rise 0 8 relallcnsaip o a
Felueiitssy civanacler of tru &L, In fevour. as a primary tusk, o Beceedilos, ak secandarty, 1 the primen
et fisls, af B2 i person, hag vesn racngnizad in asenies of gases oo some 150 yaars,



GE Tieangh iis snalygs, he Ploose of Lerds established the sxislenee of e Qoistslose wust Ina cass
wittezret 2 Bemneled sclesnosd money to | borroyer spaciiually ior the purgeee of péyling 12 Sarrowears creditons.

R Thevenceat ul a Quisicioss wust was mvicwed by e Hoose of Leeds and its ralionels and anplication
sxlamhsd in Tedinsecdrs Ol o vardlsy, (2002 2 ALE R, 277, [2005] 2 WLR.E02 [Lx HL.L.).

ET In Tudisesiea, Yardiey, a ousnessman, i fusding Ly poichasea seme propany. Twinsaclm was
prepaned 1o provida tha monay b el i the donn ol shoil eoa loan, bul enly IFYandley's soliciler
PEsmugly underlook 10 repey 1ha 105, Yardkys firsl solizilar declimest o give suzh an underlakinn, e his
wavenel sullcilar egreed to do 20 1he undaraking requivsl hal e moitey e need only 1or ths asousiion of
e progenly by Yardley and for no other purpese: Sone of Hie owoney lenl by Twinseclra was vsed o
punehiase prope by, 800 soma wes usad for other purpnses The sesond swicilon who grosidad she urdorteiing
etz baankropl aedd e loan fram | winaeolia wend ints defon

EA Twinseclra succesefully arguad dhal e manesy lenl laraidley wae impraseed wilh a Quésichase trust,
Lawdd RAillet explainoed she bust in lha folizwing sy ol garographe BB 2od G5

B9 Mcnay Bdvanced by vagof a b ddonally badoones (s property of a rorrovir, Heis e docapply e
inaney 53 ha chooses, AR 2aws 10 fh:e xkend ke which be fiey hava Lskan zezunty Tof rapaymant e lendia
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shinelnaklar dividand, he bank than soloff Ihe bakaese bihe spacial aecount againess |
EE I FFHEAERRTL T (|

11 Didtelchesa auan tha sank far relorn of e furds, Lond Wilberdorea coxplainicad hal o ader far Lulgiclosa
1 L abile 3oclaim the fumds from the ank, il Bad o ooeat o raguramznts, First, i@ b o aztatish hal he
Tuds ware inmgrassad wth A frest s ils Goecar iHhe Tunds wara not usad ke ey e dividend, and gacoad,
Ml e wank bad such natae of fhe: ieest mo ol e doamstances glang s e as ooskea e treslamnding
e Thern® fal . 5T,

12 Lard wWimerteres had no ndile fioding hal e mubgal interdion nf Beils B, e borower, ani
Gulalelogs. Wa lander, was thid e Funds were g B2 aged only 10 poy 1he deekresd dividans ard ware not in
form part ol the 85215 of Rolls Riron, | e sonclucded &t a pecasgany consenuence of iheir eaiusl mtention
s Tl il e dvidend couls rot e paid, e e Tunds were b oarsiumed 4o Coestoioss. e slaled tat it
laosel Iy Leen saocgiizad hiat His ype ol wrangement crealed & fduciary olgatian fo beld e funds in trast:

I ksl amangaments of s chirasler fon e papment of @ parsen's crsdioes Ly hing pecson. glva isg 1o a
relationzhip o 3 fidegiang charche o trusl, in fevour, a8 @ pimary trusy, of e tredlocs, and secondarily.
i tha primary trust fzks, of e dhicd preson, hag Gaan r@ooqnizad o sories of cases oeer 20ma 14l yoars
[al . 5800,

19 Ha retemod o five hisleical cases, al pp. S80-51, all of which invsleed monies lgarad for the parpose of
payiing a specilic graup af (e breers credilons 1 order 1o stave ofF banbmtay Toavey v i (15310, & B
& i BEA: Egwards v, Glyon (180599, 1211 TR 1 o e Rogers. Ex perie Holond and Fangen (1581), & Moarr,
15.00. 243; Dywcker Ex. p. Basdan i, U RBe [1902] SR8 250 (kng AL, fnre Hocley, Ex parte Tivstan,
[1E15] LGB,

14 T urming 1o the mtive Bssoe, Lord Wilkerarze wes salisncd hot the bk Bad nobce Ihet e FADEES e
provided oy a thed parssa as a loan, e were b 5a ugsd only to pey the dividead. Thig nfmatizn wea
sulrizlent Lo aoastitits nndice of e drust, Therdoe, e Eani cauld nol elaie e money for its e Benofs @
LR e

14 | e SIwsrelines trost crmerpe was origloally srawn by Lord Wikienfaroe wilh nanowly delined parsmeiers
I the Barciavs Eank L dusision, s padlcalan, e kducisny relalionshis mose where mongy was lontin
afmergant sircunstarses o alles edeblor 10 pay &.carlain eredilor or groge ol Ss cuedileee Ik ordar 1o kacp the
deblar 1 business. IFthe Funds cnekl nol be used lor hat purpnss, then the fuids wee relurned 1o ta
tender. | hosa parAmetrrs wens, Lioeeser, signileanlly broagznard seme Bty peaes laler, whal ths Hovse af
Lerds beand a Gaisieiosa trust apsae in Tewngecie O, v Yarhsy, [ 200002 A G 1064 (LE TLL,

5 I Bk eeer, Twseslia agreed 10 land £ mitan iy fon e purpise of purckasan propery, B on
thraoeconditions: 17 Il s suliilon underlake 1o hold 1he funds wsil ey were uged by 1o purchase
propammy; 21 1hat s sofclog tinfer b 1at e funds would ooy b esed for that penpose; snd 2 thet Y
sollcior wonld quanmiens repaynen] & e san. When s sedalnn weuld ot give Ihe querantas. ¥ feunrd
anathar soliclor whes agreed o pive lie uaderkakiage 8ad the quaranice, Hemees, (el aollciler 2ssentlally
sanora hiz undartaking and paid e noney over 1007 s soballor who aiowsd Y louse e bongy fraely and not




10 purcheze propacy. (e fan was nol eegaid and Be salleibes whs psve o guaranios wisd el ke
zallon ageinzl ¥'e sollcitor, ane af e issues wiss vhatiar s zallelor cowd B2 eld responsible as o garly o8
letach o usl, Az a thesshoid malkar, torefoe, e b of Lords fiest had lo detarming wheslher B
cincunalkances ol the loan gave nss o a Quwschass trust,

17 Boly Lerd Hostrnsnn sad Lord S0t wode ot tgeoe Lesd Soalmsnn slabad thak the st il
Ll e ToLind In e underaking soiai
af e monay @e D wighed oub onfy bo e s piogran by The alect of the enderlaking was hat e maney
rerpairiend Teiinsesia's watil Ibwas user 1 by propery. Therehne, e solichar wha nald tha meeey hebi il
Truist fr b lepder, Teilngacire, subsEcl 1o a poer b oy ias 2 b 100 I aceordance witl e denres of the
nnclen ke, Shelher fe subject Junds ware 't five dispusal® of e reciplent 15 ong of e essonlial
idzatifying elenuents ol & Quishsios:z ruet.

sl il Gnsl e carditizns ol the loan. Y weas med fre didisgaze

10 L and Heflimann addreazad fho e problenes il e sl edgs bellevan preveated Ring rom Toding &
fenistctone s in the clrcumslancas. [nadirst was that he eins of the undedaking vwars loooeagque — oo
parlicibar arepedy was igeatiliad, Desng wiih ss paicd | o Holfrson sgreed hal Ihe updaraking was 2n
anusnal o Twinessclis was nol gaeking any seounly o he poapely 10 be gurchage, 2o thal there ws
nathnn 1o prosent Y o sulsegqueatly morgeging the propartye Al siog heoeoey or whalsiar ng wishnd,
Lerd Hottmzan's respoise e el g3 lang 32 a caurt could sy whelhn the moaey swas uzed for the dasanites)
purposs, Nan e purposs ws nak Lo vages £nd agt weid far uneesanly

4 Thie seeoms ohjzclion weas e Twinzecta did nat Intznd s cresstie 4 Drgsl based on (he undedekings
barauss 118 seounily was e solicilors guaranies. 1o that Lord Hodimann sesgomdsd hal e 2nders inkanbon
ws rrelsvant:

ihiibier o et was crzated snd whel were s lerms st dezend upon Ihasongireslion of tho
vntartiging (al pencd 17}

20 Lood KillEils maln foous wes to propary chaselarize e opecalizn of tha Guisteiose trust uacler trust
prncipes by corbueling an 2nalysis af e lacus of fhe legal ol Berefcia iverest a e trastoroporhy  He
canciuri Fiat e ovies are-always held ona resulting rost for e lender who neves parts with te cntiz:
henedicial interest in Ahem and thet 1t e 1he lendzr who is e persan who ceacentoree he trest. He rejoeriead he
ke that arsres bad fle lender can anforca tha trust including she pesnns wha ane e gdmary obpscls of
the trust, such a5 suhmoap of the barasarseraditoez, In ke sordext of sl aoalysis, he aderessed tha
guastion whather o Geistekiss trust's primary purpoae mest B2 o hesedil i subsel of idendiliad cadilars 53 in
he Bamiays Sank Lid cosnitsel Hierojentad iz pramlze, ratarring Lo ceses where his chzclenzallon of he
purpeas of the lnan was net b beaelt s graup of secple Buk b gurchaga couipmend of e enable a bank 1o
ruaal & run Bnd where onby the lendar ekl aeetses s anfancamant. Ha comzlumad sl s in b Tsssia
Li) circamalancas, a Quistarase brist nnst b ki 0 acearmmodala gins snd loans e ansheshic

purgsnse” (@l para, B

21 Lord Milkstl alzo resaowed dhe hnee caleiolies regeinad 107 8 trust certainky nf fieenbion, ol Suljesl-matlar
&ad o7 oblects, 8t paras. 71, 101 Qe lhet issue ol e 2ighizzarce of serainty of (e chijecls ol The druel, Lord
el agraad wih Lord Haffmann, paintag cul as well Bat it ihe obiscls vore nol seilicenlly cerdain, ha rezult
il 75 Lt the monss ravert back ot Ieade onder @ eegalling Suet - e game resull as whien e
purpose A be caniad cut, fpars; 101}

2% e cedld concluds thal after Tesnsecine Ciek, ang Time mzaieg & sdeancad aan urdesfaking be uee
e wonilss Gy 1or & slatad purpose, which s e abslac purgoes, han rmqardboss of e suljeclive
ingeritizn ol ihe person providing the funds and nfthe lre of e purpoes, then Ba resolling brest o ihe
Ieswdvn, This sepi esenls a signlilcant gxpansion of e Gersickize drusl, which had bean narrseiy dese
thr Bamiays Bank L) ceze,

e i

2% A | Bave concluded hat he renuirsrmoats o o Qeisladae rosl heve nol peen mel in lhis i, Do e
sl (0 glacide 10 whal extent that cxpansion shold b adoples in COnlario, Howsees, when ol decigion does
b T b reade, e courtwill kave 1 consider s nomben af connnerglal canssquonces, ame af b nosl
sigaifzand of which 1z the polantial afect an the crdiies ef e borseer (oo prantea) of ha sabjert foeds, For
sxenryiple as i Ihis cass, whare funds ame adwancend 1 o buginess wilb o reQisirelion eider the Persoal
Progterty Seguniy Ao, 1850, 180, e P-10, cradilors will hove oo nalize, and in many cases e ksdedge,

Thil hesy aned elessaling wllis & deblor whoss monzy is subjeel koo trost aod nol anvetabla o gencrat coedilins.
. Was Thare a Quisicloss Trist ie This Case?

24 Ine Howse of Lords outhorlies see olear hal on e seue of thedntenlion booieste 3 ffogl, L g net ha
suajacke INkantizn of tha lnndar Fens e gaanlar) tub e nienton oF tha twa paios, discemed nom e teams
of Ine lzan dhare tha grant), s Lood Billedl ot it

Aostlior masl of couse, poe Ihe nscasary INtenlon 1o craatzs o trest, bl his sulgaclive intentiona
are lirelevant. I he enlors inin arrangerenls whilch Dewe B atect of crestieg o st s nol necesgany
Liat e zhould approciate than thay o s il s sulfcient st he Inlands 10 anlerinla teen (Tadesecta Lid,
at pars. 715,

P9 Ine apslicatian jedae care b e faclaal conclislon - beged on all of i 5 ol he funding
agreement ths: had (e ezl of o limiting Teaa Festliers! uge of the funds, ancd B arovidieg hal he unesad
Fundls e relemed to ta Minstey - dhas Ten Feall e db nol racalve the funds forits foe disgosal Badanly lor




thie: pavppeasar ol caeying ool e project. He (hen lolowed with tho lagal canelsion Bak: PWissed abjeclivedy, |
apnsatisfice] bl Al pacties intendad (o enfer Inbkz 2 FEST armannome '

26 Howsee, a aloge axamination of th2 larms of the: funding agriseneeat shoves hal the parias did nod
inlend That Tens Pealhers would hotd 1he funds in st foe e Ministey, Inpaicakar, he fundiag agreement
sqercifically prosides hat g unuged Tands conzlibete a dabl o In e Binsing ol sl funde, 509 Thel
T Faalhars busd sigeilicant Feadonm Lo usa the majorily of tho funds. As e pebdl ooy vig, Ihe application
joedne erpsd in lave o feadiog Wl e fosde were feld onoa Qusiclese trust,

FT First, b funding sy eemenst specilcally idsatilies ho nalre of e ekdioship seleeen e panlas
espraling e funds sahile Uy are In th2 nands of Two Foathers bl oot yel gxpeaded e erllics? e - 62
o ot of brist, ol of deblaitoedites. Arliciz 1707 provdes tha any monics geden tie fimding agraamant that
the recpicnt, Tees Fealbicns, aeess 10 0e Minletry "shall be desmed 1o he adebl e and ading G he Winainy
by b Reaipicnt”

2n e ] sicales hat Twa Faplhera has not yel spent mnsilule s ocdabit hal Tea F2atners owas 1o the
SEntinhy, Doy canniol Bie hedd By lwo Faalhars an trost for e Binisley. While tie cowts In & rumber of fhe
isiclass trust o slale Ihal i iz not neceazany for tha partins s Bic weed "lrost” whan aresting thelr
agrecmenl pooren sk skl al when ihe parbes heve explicichy chororsesiesd her leyal ralallonghipn ane
vy, e crner] i aweiide el apeesment and charaztanza il another way.

2R To e elesar, e swas &0 grgumant made in Barciaws Aok L hal becauze he li@nzaciion bawaen
Coigtelame ol Ralls Racor was cne of 1osa crealing tha gal ablinsdion of debl Tl excluded e implicstion
af @ trust, aniarceable in enily, The | ouse of Lords rajected 1hel sroqumen, The e anly amse once the
fumels wisa wsed for fhe desigrale porgoss - ol st e, the funds were beid By e Baoosen an iost fos
1he lerder, and dit red b he propesdy of the boomaar.

Tharais supcly necdiflienfy in eoogaizing he co-existanoe in ano ansactivn of et amd equitsble nghlz
and remodics whea e ey s Slvenced, e gadar acquiros an anuilabiz gabl o see hal iz applied
toe Ihe primary dosignated purpose ot e purposa nas bean earied aul (e, The el geid) e
lender has his romemy Against e Soreaen 10 debl (Baaclsys Hank, aip. 6810

AU I mis o, e iiasaciion 35 one of grand, not loan. However, before: te fends are aclueiy expanded
ror Ihe purpnses ol the gral, oo il hey aelall eder and fot neszzd for e agrecd purposes, e padles
agresd Ihat they corgtituling, vo o beust, bul @ dabl @wed by Dvo Fealhars 1o e Minising. To e a dekl, ha
properly in (e Tuids falongs 1o e csbiter, e o Teo Fealhare, unlie a trust whers caly the kgl Glle is
el by e fruglss. with he 2encickl il in e trosd benslizag.

k3| Thi applicabon judno sioied ot

[Unex fars that e waaneh "Erust™ does nol appear Inthe sgmaameanl. and hal Arkicle 57 of he ageamant
stipulates il rrpies owing Lo [the Minlaley| 0y wo Faathers "shiab be deemed G e a dabl dus and
aenng 1o, " ke Wivksteg] 5 ol iy apinion, dalerminallve of tha infendica of He panlfes ag oowhethar he
funds woore: e el b fae disposal of Two Faatnars onee advancod by {lhe Ministyl

A Lagror with e spplication udga Lhat agresing s moaics swed lack o lhe Wity sra dasmad to be
e dnes sk dilenning wielhar they ane at tha free disposal nf Teo s, Fioawener, the eltect of tis
rhatlerization of te granted funds thal hava o b rsmed Inte inishy i ey are nod seat or neaded tor
fhix project, is bl wedil Two Féathars paye ihose lunds Back, il halds tesn as ool die 1o She Kinlsly, nstin
trust for 2l Ministeg, To ovenide he xpress agresmen of (e parkoes, el oy fonds owead back b he
ity aneer G sgrenanenl conslitole @ dabt ard for ke courl malzad o iraly o tresd, voatld be cenlreny 1o
tna "rardipal ple® of inkerpreiing setlen commarelal centracls that thee paries " inbencded wial They gald”:
Vantar inc v Sanpime Senir Liviog Real Esfata Inveatment Trest 200 OMSA 265 [Onl oA, &l pare. 24
Warntura Cepitel 54 na, v Yorkfon Secerifies e (2000, F0 20 ) 026 000, DA, Iesve b appaal o
SO0 redused, PR3] S000 A, B 354 (RGLGL, Al pars, 26,

an The seenreh e
Faalhars, and ik i
bugat that gruen

i Al applicadion Judge's conlusion mat e fans s ool sl e ee disposal ar e
nan exainaliah o HScheduls 'BY 1o the funding sogneeeat, Hchedule "B 1= ha

Heer saztaml Spanding regueament tor the arant funds, It covers e leee Tzeal yaars of the
t=rm ol the agresmant, 200-2001, 2001 2018 ard 2012-2013. As disoussod shave ol e som ol §5 535,000,
the batal masmun smmend b e el anly 34940,000, wes 10 b spent on on-He-jolandin alase raihing
cnsts, whils the ensl sisjecity of Hie funds, §3026,000, e dasmgnated anly as folhe " in Suhedile "8 0 the
propogal, Ihe "othar” funds weredessibend s eing for *|ellagseoom nd squipment leaqse?

4 Sincn speciic fnds e designaled in Sehedula "H or the azlual cesls of baining, siich wag he
purpess of tha grant fram the Snisly, e vast majonly o She ‘olher' funds appear fo be availalie over ha
tarm of 1he fundlng agrecmen besen op he buzinges mone genersly, includicg e ool egquipmens] costs for
Iha whols brsinass

doo A aresdlt althooglh e Funding agraamant requiree Ihal |wo Faathars sprasd dhe grant nioney @ hea
project, in fact, He uha "I pives Tws Feslhers signifcent disoretion e speod e largest parl of
hose manies. Contrany 1o thi: coneiesian geachad by he applicaticn judgs, Boes manins wepe eseantially "al
ihe e dispasst of Twn Fralbar s,

arcliel i Sk

s Finally e coesnstaees of e geant ransackion in his case do nak ke maey of he chaaclersics
thatt canageer a1 troast e L Tourd in ellner of e o geming cazas, 1w aol i silaation wheg e lmil2d

piannership metded inenesdiate fund libg 12 stave olf bankrupioy; the fund s wee vad needed lo make & epecitic




gzt wliedher e grodp ot credilars or 1o make 5 spocihs purshasn; instear, ey s oblined as 8 ass
v ol masinas s funding fora icag-term prajecl.

A7 Worweane the Tunds advancad bazad on ashort or gquickhy e conteacioal aecagemeanl, Inatzad, they
wez [he subleclof a dajgred govarmmoenl-approwd funding ogreeacreent, fully execul2d by bolh parliaz hal
presribed all dgpeacts of tha Tunding redstionship belwaan therm, s dillfcs e osee e bosis e implying a
Lrusd wlsre @ gaphizticated parly, such as a provinoal mirsiny, proyides fundiog by mesas ol 8 comimspasl
ayreanEnt i wnich Lz contraciual tigns and rmodeos are carciolly and estengivery defined,

5B Inis coart has not yat appiad the Qoisteingo st ongepl. = Hoeeer, e Oritish Columbia Coart of
Appesl in Cife Ovar Mapla Hay tvastments Lid, Re, 2011 BOCA 100, 17 D.0LE {5t B0 (B CA,
recanly reversed & declsan o s mollon judno nat had implica o Quisick s trust in doemalences whar
funds were Inanad 1o ba ased lor a qeneral, long-lanmn purpase, asin i o Thiere, funds wara Sdvanced
by o elehilan in podsession lendar in the cantexd of a Gompanies’ Creoviors Aranoenenl Acl, R0, 1985, o0 LL-
At npder Tl Farilitde fathae constiuction ol j8) gott coarse snd development of [a sesics al] boooe ol
snnpee an arigiticn sshediog T dhe poll course™, 80 para. S6. In malechinn tha mplication ol Cisispckess truse oo
a numher af ressors, e Dilisn Guliimbiz Gourl of Sppes! aleled:

et slthegh it is obvions bat Ginz agread as a matter of condrest thil te fords vk D used fo
Az groneial purpose shabsd, | Ezagees hel his rssiriceon qivas nse b gy infooeeae of s indedon on e
part of holly paadices | beoeenle e specializad venizle thal 5@ Quslolose trusk Jat pa. G,

A0 Troosiirsarios iy analysis, e Binlzing entersd mio g doimiled funding sgreemezed wille Two Faatbers
sziing ous Ui lenms oonde which S Kinistey grantad Tanding sor Dao -sators o proside an-lbes o skids
training 1o ressdenls af necdlesa Oobaia, Allhoogh B Tunds provided wearg intendad tocbe osed only Tor e
purposa doscribaz] i the fending ageesmen, Lssoe 3500 bagls 1o intera metual inlenfion that the funds wee
1o e h2id o trust dor tha Wipisry, Te be cooiiay, odea e bodgel silaches i e tunding aprezmen, The
reciplent, 1wz Fealhers, had signifcant diseret o spaid e miggadly of he fJunde as 1ong a3 [Lwas for the
penzral purpose slatad. as in the S8 Ower Maphs Dap becssioents L, fe cgze. And rmast Irroartanthy,
Arlicte 17 of ihe tunding sgreemerd dalinags the relaticnzhip belween e gonlies wilh 2200 any funds. that
lawe o be retumed to fa Minsstny undar thoameecsrnent s aodebl, ool s trust

Concluglan

a1l In epywivve, b applizilion judgge ened in faew e concluding that in thaga ciregmsinnaes. e coars could
mpiy A Gisiciess trist | woald fenefons allew e appedl. gat seldz he ordar of ta soplicatan ocdge amd
diamiss the applicatinn with o, e ol $15,000000, nclesiva of @sbursemants and H5T,

P Lanpwers LA
| mprae

GB.R, Strathy JL

| anraa.
Appead ehowed, sppicallon of arnistne dsnisssd
Foolnotes
1 Barckiys Qonk Lid o Doisdcose vestmeniz Cnd [ IRGE) [TOF0] A0G BAT JLK HIED
bl HKutendule "A7 1z cornprised ol the fallovann "Projiesl Deseripliog”;

"Backgrownd. The purposea ol tho Project is o provids sopgdarn 1o pojecl-baged 2xills ffaining 1o
lielp Ahariginsl &nd non-Abcaginal Martaern Ontnians paricipale in and benelil irom smeming
eaninit develapment apporunilas. 1he Provancg of Onlarin apmooneed Dis nga nitkstve
inelen i puigect o Sobs gnd Growdh in derhem Dnaric

Dijaalive. The chjactive of his Indialhve is 40 help Saorigival ol nincAbarigical Hodham
Onlariang

it eorkpace shillz anc suslain amploymant ol pesncce etslsl sacdons of mining,
ey And grsenen seoaarmy, loneetry, environmmant, bis-ccanong, s amf agriauliune by
arnwicding ennployeaig i Marlham Ontado with seiiod warlezes Tor raerenl aoel Tuloe needs.

= Diewelap hnovalive collaboratizns ann models of delivesy Tl see Bilod 1o spacine
cireumslances Bnd neade of he communin

= |E|nhsnce mrd and vl o osme
COMMILETITY.

i, prognains and secekkes alresdy avallabiz in the

Thier Rireipiivart shall ciey oul lhe Projecl In eccordance v th Preposal

Teuee Minvisley shall groside up to TS ol he ovarall elgible costs of appoeeed projecis. Progecl
parloer s walll provlde’ @ minlnem ob 254 of e averall fnding of sapprosed grojess. The
Finislry Fasdding snall ool excead $15.000 par parliclpand fo0 cacn yoar nf thin Progsl

O the-Jdoa Comporenl. Tne ecdpient shal onsenz thil the Project Bes aocao e jo
copmpnienl, ingliaEng @2 panl af & gre-appranticaship type program wisst camgili wilbe i
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