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Court File No. CV15-10843-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE CONSTRUCTION LIEN ACT,
R.S.0. 1990, c. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY 144 PARK LTD.
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE
CONSTRUCTION LIEN ACT, R.8.0. 1990, ¢. C.30, AS AMENDED

FACTUM OF THE TRUSTEE

(motion for Advice and Directions)
(returnable October 16, 2015)

PART I - NATURE OF MOTION AND OVERVIEW

1. This factum is filed by Collins Barrow Toronto Limited, in its capacity as Court-
appointed Construction Lien Act (Ontario) trustee (the “Trustee”) with respect to certain lands
and premises owned by 144 Park Litd. (“144”), in connection with its motion for advice and
directions with respect to its ability, if necessary, to terminate agreements of purchase and sale

(“APS™) due to there being insufficient parking units at the 144 Park Project (as defined below).

2. The 144 Park Project is a 19 story condominium tower that contains, infer alia, 148
residential units and 149 parking units. Prior to the Trustee’s appointment, 144 had entered into
APSs in respect of 128 residential units that provided for 154 parking units to be transferred to

the purchasers, being 5 more parking units than exist in the project. Certain purchasers agreed to
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purchase two parking units with their residential unit. There were also 20 unsold units, and no

parking had been allocated to these units.

3. The Trustee has closed 97 of the 128 sale transactions entered into by 144, with 98 of the
149 parking units being transferred to purchasers. 29 of the 128 sale transactions have not closed

to date, and 2 were terminated due to purchaser defaults.

4. If the 29 remaining sale transactions are closed by the Trustee pursuant to the terms of
their APSs, it would require 42 of the 51 remaining parking units to be transferred to the
purchasers, leaving only 9 parking units available in the 144 Park Project to be sold with the

remaining 22 unsold units.

5. The Trustee has obtained the opinion of a qualified real estate brokerage firm that selling
the unsold units with no parking will negatively impact the Trustee’s ability to sell those units,
and to the extent that they can be sold, their realizable value without parking will likely be over

approximately $3.7 million less than their fair market value with one parking unit.

6. The mortgagees and the construction lien claimants of the 144 Park Project are expected
to suffer shortfalls on their secured claims, and selling the unsold units without parking will

likely significantly increase such shortfalls.

7. The Trustee has expended significant time and resources in an attempt to find a solution
for the parking situation at the 144 Park Project. Unfortunately, there appears to be no solution

that is acceptable to all affected parties.

8. In the Trustee’s view, balancing the interests of the various stakeholders, the most fair

and equitable option in the circumstances is for the Trustee to be authorized to terminate the
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APSs with the purchasers that agreed to purchase two parking units, unless such purchasers are
prepared to close the transactions with one parking unit, with a reduction in the purchase price by

the price payable for a single parking unit.

9. By proceeding in this manner, there will be one parking unit available for each residential
unit purchaser and proceeds of realization will be maximized. The prejudice faced by purchasers
of two parking spots will be mitigated by purchasers who require a second parking unit having
the ability to lease a temporary parking unit until other arrangements can be made, and having
the ability to purchase a parking unit in an adjoining second condominium tower. In the event
the Trustee is required to terminate sale agreements, any deposit monies still being held in trust
will be returned to the purchasers and they will have the opportunity to make a claim to Aviva

for the return of deposits that were released to 144,

10. There is no outstanding issue with respect to reallocation of parking units. In the event
that the Trustee is required to close the remaining 29 sale transactions pursuant to their terms,
such purchasers will have the ability to acquire the original parking units allocated to them. In
the event that the Trustee has the ability to terminate the sale agreements, there will also be no

issue regarding reallocation.

11.  In the circumstances, the Trustee respectfully requests that it be authorized to, if

necessary, terminate the APSs with purchasers that agreed to purchase two parking units.
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PART II - FACTS

The Property

12. 144 was the registered owner of lands and premises known municipally as 142, 144 and

148 Park Street and 21 Alien Street West, Waterloo, Ontario (the “Property™).

Motion Record of the Trustee, Tab 2, Fourth Report of the Trustee dated
September 25, 2015 (the “Fourth Report”), paras. 1 and 4.

13.  The Property was acquired for the purpose of developing and constructing a 19 story

residential condominium tower (the “144 Park Project”).

Fourth Report, para. 5.

14,  In 2011 and 2012, the lands immediately east of the Property and known municipally as
155 Caroline Street, Waterloo, Ontario (the “155 Caroline Lands™), were purchased by One 55
Mady Ltd. (“One 55”), a related company to 144, with the intention of developing a second

residential condominium tower (the “155 Uptown Project™).

Fourth Report, para. 14

15. It was the intention of the MADY Group of companies (“MADY™), which 144 and One
55 were a part of, that the 144 Park Project and the 155 Uptown Project would have joined
parking garages and would share certain facilities, as evidenced in the condominium Declaration

registered for the 144 Park Project.

Fourth Report, para. 15.
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Appointment of the Trustee

16.  The Trustee was appointed on January 25, 2015 pursuant to the Order of Mr. Justice

Penny (the “Appointment Order”). Pursuant to the terms of the Appointment Order:

(a) the Trustee has been empowered and authorized to:

(i) act as receiver and manager of the Property;

(i)  preserve and protect the Property;

(iii) complete and register the condominium Declaration for the 144 Park

Project;

(iv)  complete the existing agreements of purchase and sale for the pre-sold

condominium units;

(b)  the Trustee may apply to the Court for advice and directions in the discharge of its

powers and duties under the Appointment Order.

Fourth Report, Appendix “A” — Appointment Order, paras. 3 and 31.

Registration of the Declaration

17. 144 was not in a position to register the condominium Declaration for the 144 Park
Project prior to the Trustee’s appointment as a result of its insolvency and the registration of
numerous construction liens. The Declaration for the 144 Park Project was ultimately registered

on May 25, 2015.

Fourth Report, paras. 16-17.
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18.  As a result of the registration of the Declaration, the 144 Park Project is comprised of,

among other things:
(a) 148 residential units;
(b) 149 parking units; and

(c) 10 units that may be used as temporary parking units (collectively, the

“Temporary Parking Units”) until the 155 Uptown Project is constructed.
Fourth Report, paras 18 and 20.

Sale of Residential Units

19. 144 began selling residential units for the 144 Park Project in the spring of 2009. 144

used a standard form APS for the sale transactions.
Fourth Report, para. 13 and 22.

20.  Pursuant to the preamble to the APS, a purchaser is agreeing to purchase a specific

residential unit, together with:

“e Parking Unit(s) and e Locker Unit(s), all of which shall be
allocated by the Vendor in its sole discretion...”

Fourth Report, para. 23 and Appendix “G” - APS

21. Pursuant to section 15 of the APS:

“The Purchaser covenants and agrees that this Agreement is
subordinate to and postponed to any mortgages arranged by the
Vendor and any advances thereunder from time to time...”

Fourth Report, para. 24.
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22. Pursuant to section 16 of the APS:

“The Purchaser acknowledges that notwithstanding any rule of law
to the contrary, that by executing this Agreement, it has not
acquired any equitable or legal interest in the Unit or the Property.
The Purchaser covenants and agrees not to register this Agreement
or notice of this Agreement of a caution, certificate of pending
litigation, Purchaser’s Lien, or any other document providing
evidence of this Agreement against title to the Property, Unit or the
Condominium., and further agrees not to give, register or permit to
be registered any encumbrance against the Property, Unit or the
Condominium...”

Fourth Report, para. 25.

23. 144 entered into APSs for the sale of 128 of the 148 residential units. 20 residential units

remain unsold.!
Fourth Report, para. 26.

24. 144 agreed to convey 154 parking units to purchasers of the 128 pre-sold residential
units, The purchasers include twenty five (25) purchasers who agreed to purchase two parking

units for a single residential unit (collectively, the “Two Parking Unit Purchasers”).

Fourth Report, para. 28.

25.  As there are only 149 parking units in the 144 Park Project, 144 agreed to convey 5 more
parking units than exist in the project. As a result, there were insufficient parking units available

for the 128 purchasers, and no parking available for purchasers of the 20 unsold units.

Fourth Report, para. 31.

! 144 had actually entered into agreements of purchase and sale for 129 residential units. One agreement was
entered into by 144 with a construction lien claimant for no cash consideration. This agreement was terminated by
the Trustee in accordance with the Order of Mr. Justice McEwen dated April 30, 2015.
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26.  The Trustee understands that it was originally intended by MADY that parking units in

the 155 Uptown Project would be available to be transferred to residents in the 144 Park Project.
Fourth Report, para. 32,

27.  Between July 7, 2015 and September 24, 2015, the Trustee closed the sale of 97 of the

128 pre-sale transactions, including 98 of the 149 permanent parking units.?

Fourth Report, paras. 43 and 47

28.  The Trustee was in a position to close these transactions as result of, among other things,
12 of the 25 Two Parking Unit Purchasers agreeing to relinquish one of their parking units for a
reduction in the purchase price of their sale transaction by the amount of $33,900 (inclusive of

HST), which is the purchase price payable by a purchase for a parking unit.
Fourth Report, paras. 43-46.

Parking Situation

29.  There remain 51 residential units that have yet to close or be sold, and also 51 permanent

parking units in the 144 Park Project.
Fourth Report, para. 73.

30. 29 of the 128 pre-sale transactions have not closed to date. If the 29 remaining sale

transactions were closed by the Trustee pursuant to the terms of their APSs, it would require 42

% One purchaser received two parking units on closing, as his sale transaction involved the combination of two
residential units into a single larger unit.
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of the 51 parking units to be transferred to the purchasers, leaving only 9 parking units available

in the 144 Park Project to be sold with the 22 unsold units.’
Fourth Report, paras. 49 and 74.

31,  Laurentian Bank of Canada, the first mortgagee of the Property, and MarshallZehr Group
Inc., the third mortgagee of the Property, oppose the Trustee completing the 29 sale transactions

pursuant to the terms of their APSs and leaving only 9 parking units for the 22 unsold units.

Supplement to the Fourth Report of the Trustee dated October 13, 2015,
Appendix “C” — Chart re Answers to Written Interrogatoties, answer to q. 2

Need for Parking Units for the Unsold Units

32.  Mint Realty Inc. Brokerage (“Mint Realty™) has provided a report to the Trustee that sets
out the estimated market value of the 20 original unsold units, with a comparison between the
market value without parking units, and the market value if one parking unit was allocated to

each of the 20 original unsold units,
Fourth Report, para. 59.

33, The Mint Realty report states that:

“,.. there is no commercial evidence to support that these
Condominiums are and will be salable in the Kitchener/Waterloo
market without Parking. The Kitchener/Waterloo market is
conservative in nature and generally unwilling to take unnecessary
risk. It should be further noted that the majority of the market
values without Parking have been derived using a rental cash flow
analysis and actual market values achievable on the resale market
could be substantially lower. We are also of the belief that
although the threc Brownstone units (102, 106, 107) and two
Grand Penthouse Units (1903, 1904) have been valued to reflect a

3 There were originally 20 unsold units. However, as a result of purchaser defaults in two of the pre-sold
transactions, there are now 22 units to be sold by the Trustee.
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reasonable discount when Parking is not included, these
Condominiums are likely “not saleable” given the end user nature
of the product, reduced utility and appeal among the target market
and the cost to carry for an investor given the higher municipal
taxes and condominium fees.”

Fourth Report, para. 60.

34.  Notwithstanding its view that it will be difficult to sell the 20 unsold units without

parking, Mint Realty estimated that the best case scenario would be that total market value of the

20 unsold units without parking units would be approximately $3.78 million less than the

estimated total market value of the 20 unsold units if each unsold unit received one parking unit.

Fourth Report, para. 61,

Parking Options

35.  In an effort to the resolve the parking shortage, the Trustee, inter alia:

(2)

(b)

(c)

Doc#3462202v1

held a “town hall” meeting with impacted purchasers to discuss the parking

situation at the 144 Park Project;

wrote to each purchaser that had closed a sale transaction with one parking unit to
confirm whether they would be interested in selling or leasing their parking unit.
The Trustee only received one response from a purchaser interested in leasing her

parking unit;

contacted One 55 to confirm whether temporary parking could be arranged on the
155 Caroline Lands. One 55 was not in a position to provide for such temporary

parking as it is in the process of selling the 155 Caroline Lands;
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(d) has investigated the possibility of having angled parking stalls along Allen Street
and was informed by the City of Waterloo that such parking stalls were not

feasible; and

()  has proposed that the Remaining Two Parking Unit Purchasers agree to relinquish
one parking unit in exchange for a redjuction of $33,900 in the purchase price and
the ability of purchasers who require a second parking unit to lease a Temporary

Park Unit until such time as the 155 Uptown Project is completed.
Fourth Report, paras. 34, 35, and 62-69.

36.  The Trustee understands that One 55 has entered into an agreement to sell the 155
Caroline Lands to a developer that intends to construct the 155 Uptown Project. This sale
transaction is scheduled to close on October 23, 2015. The Trustee has been informed by Mint
Realty, which is involved with the potential sale of the 155 Caroline Lands, that it is intended
there will be a number of parking units available for sale in the 155 Uptown Project once

completed for purchasers of units in the 144 Park Project.

Fourth Report, para. 71. and Supplemental Report, Appendix “F” — Chart re
Answers to Further Written Interrogators, answer to q. 2.

37. The Trustee’s view is that, in balancing the interests of the various stakeholders, the most
appropriate option in the circumstances is for the Trustee to be authorized to terminate the APSs
with the Remaining Two Parking Unit Purchasers, unless such purchasers are prepared to close
the {ransactions with one parking unit, with a reduction in the purchase price by $33,900 for the

parking unit.

Fourth Report, para. 76.
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38.  If the Trustee closes the sale transactions with the Remaining Two Parking Unit
Purchasers with each purchaser having one parking unit, each of the 22 unsold units will have

one parking unit.
Fourth Report, para. 77.

39.  In addition, the Remaining Two Parking Unit Purchasers that close on the basis of one

parking unit may have the opportunity to:

(a) lease a Temporary Parking Unit until such time as the Temporary Parking Units

are no longer available due to the construction of the 155 Uptown Project; and

(b)  purchase a parking unit in the 155 Uptown Project from the developer. If the 155
Uptown Project does not proceed, the Temporary Parking Units may be converted
to permanent parking units by amending the Declaration to provide for this

change. In this event, these parking units would be sold to interested purchasers.

Fourth Report, paras. 77-79.

40. In the event that APSs are terminated by the Trustee, with or without consent of the
purchasers, the purchasers would receive any deposit monies that are still being held in trust.
Additionally, the purchasers would have the ability to make a claim for any deposit monies that
were released to 144 and are secured by the bond provided by Aviva Insurance Company of

Canada (“Aviva”).

41,  The Trustee understands that Aviva would look to recover any amounts it has to pay out

to purchasers from funds being held and/or net sale proceeds on account of its mortgage over the
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144 Park Project. Any upgrade monies paid directly to 144 by purchasers will not be reimbursed

and will constitute an unsecured claim against 144.

Fourth Report, para. 80 and Supplemental Report, Appendix “E”, answer to q. 8.

PART III - ISSUE

(a) Should the Court authorize the Trustee to terminate the APSs with the Remaining

Two Parking Unit Purchasers, if necessary?

PART IV —~ LAW AND ARGUMENT

Power of Receiver to Terminate or Disclaim an Agreement

42.  The Trustee was appointed pursuant to section 68 of the CLA, which provides, in
subparagraph (2), that, “[sJubject to the supervision and direction of the court, a trustee

appointed under subsection (1) may, (a) act as receiver and manager...”
CLA, s. 68(1)

43.  Pursuant to paragraph 3 of the Appointment Order, the Trustee has been authorized and
empowered to act as receiver and manager of the Property and to take any steps reasonably

incidental to the exercise of these powers.

44.  There is ample authority for the principle that a Court-appointed receiver has the ability
to terminate or disclaim contracts that were entered into by the debtor prior to the receiver’s
appointment. In The 2015 Annotated Bankruptcy and Insolvency Act, the learned authors state

that:

Doc#3462202v1
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“A court-appointed receiver is not bound by existing contracts
made by the debtor”

L.W. Houlden, G.B. Morawetz & J.P. Sarra, The 2015 Annotated Bankruptcy
and Insolvency Act, 1§30, p. 1079

45.  In Bennett on Receiverships, the author states that:

“In a court-appeinted receivership, the receiver is not bound by
existing contracts made by the debtor, nor is the receiver
personally liable for the performance of those contracts entered
into before the receivership.”

F, Bennett, Bennett on Receiverships, 2nd Ed., pp. 341-342

46,  The excerpt from Bennett on Receiverships was adopted by, infer alia, the Court of
Queen’s Bench of Alberta in Bank of Montreal v. Scaffold Connection Corp., 2002 CarswellAlta
932, the British Columbia Court of Appeal in New Skeena Forest Products Inc. v. Kitwanga
Lumber Co., 2005 CarswellBC 578, and the British Columbia Supreme Court in Pope & Talbot
Lid, Re, 2008 CarswellBC 1726. All of these cases stand for the principle that a receiver is not
bound by existing contracts made by the debtor and may be authorized by a court to terminate or

disclaim an agreement entered into by a debtor prior to the receiver’s appointment.

Bank of Montreal v. Scaffold Connection Corp., 2002 CarswellAlta 932 (QB),
paras. 1-11; New Skeena Forest Products Inc. v. Kitwanga Lumber Co., 2005
CarswellBC 578 (CA), paras. 2, 7, 15-20; Pope & Talbot Ltd, Re, 2008
CarswellBC 1726, paras. 1-10, 14-15, 17, 21-22 and 32;

47.  The APSs with the Remaining Two Parking Unit Purchasers concern the proposed sale of
real property to the purchasers. In Firm Capital Mortgage Fund Inc. v. 2012241 Ontario Ltd.,
2012 CarswellOnt 10743 (“Firm Capital”), this Court specifically considered the ability of a

court-appointed receiver to terminate pre-existing sale agreements with respect to real property.
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48. In Firm Capital, a receiver had been appointed by the Court over an unregistered
condominium project. A number of units had been pre-sold to purchasers, some of which were
occupying the units, Additionally, the debtor had entered into a number of leases, and certain
tenants invested significant amounts for leasehold improvements. The receiver brought a motion
seeking authorization to market and sell the property and to terminate the existing sale

agreements and leases.

Firm Capital Mortgage Fund Inc. v. 2012241 Ontario Ltd., 2012 CarswellOnt
10743 (SCI) (“Firm Capital”), paras. 1-7

49.  All of the sale agreements contained clauses expressly subordinating the purchasers’
interests thereunder to the mortgagee. The mortgage had been registered prior to the time when
the sale agreements had been entered into and was in default. Additionally, the sale agreements

provided that the purchaser did not have an interest in the unit.
Firm Capital, paras. 5, 6 10 and 26

50.  Justice Morawetz (as he then was) held that the mortgagee had legal priority over the
interests of the purchasers. Justice Morawetz went on to note that it was necessary for the
receiver to take into account equitable considerations of all stakeholders before disclaiming or
terminating the contracts. The remaining question was whether there were any equities in favour
of the purchasers that would justify overriding the first mortgagee’s legal priority rights. The
mortgagee argued that the equitable considerations with respect to the purchasers were limited,
and cited that certain of the purchasers had only paid deposits that were still being held in trust.

With respect to this category of purchasers, Justice Morawetz noted that:
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“... it seems to me that these purchasers would be entitled to the
return of their deposits held in trust if the Sale Agreements are
terminated and they will not incur any significant financial losses.”

Firm Capital, paras. 27 and 31-38

51.  Justice Morawetz concluded that the equities did not favour the purchasers, as they had
the remedy to receive back their original deposits, and granted the receiver’s motion to terminate

or disclaim the contracts.
Firm Capital, para, 38

52.  In Re Jade-Kennedy Development Corporation (“Jade-Kennedy™), a court appointed
Construction Lien Act trustee brought a motion for an order authorizing it to terminate or
disclaim two residential agreements of purchase and sale, which the trustee believed were
completed with sale prices that were below market value. The trusiee argued that a court

appointed receiver was not bound by existing contracts made by the debtor.

53.  The Court was satisfied that, as receiver and manager, the trustee was not bound by the
existing agreements. However, the Court held that the trustee could not arbitrarily terminate

them, and must terminate them in a fair and proper manner.

54.  The Court reviewed Justice Morawetz’s decision in Firm Capital, and noted that in
considering the receiver’s right to terminate the purchase agreements, it was necessary for the
receiver to take into account the equitable considerations of all stakeholders. In that case, the
Court was of the view that the trustee’s decision to terminate the agreements was appropriate

having regard to the interests of all stakeholders.

Re Jade-Kennedy Development Corporation, Endorsement of Mr. Justice
Pattillo dated June 4, 2015, Court File No. CV15-10882-00CL
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55.  The Trustee respectfully submits that the case before the Court is similar to Firm Capital
and Jade-Kennedy. In each case, the agreements in question specifically provided that the
purchasers had no interest in land and that any interest they do have is subordinated to the

interest of the mortgagees.

56.  In Firm Capital and Jade-Kennedy, the Court determined that, in balancing the equities,
the equities were in favour of terminating the sale agreements. The Trustee submits that the
equities in the case before the Court are also in favour of terminating the APSs with the

Remaining Two Parking Unit Purchasers.

57.  If the Trustee was ordered to complete the existing sale transactions, there will only be 9
parking units available to be sold with the 22 unsold units. Mint Realty has provided its opinion
that it will be difficult for the Trustee to sell such units without parking units, and in the event
that such sales can be completed, there would be a significant reduction in the realizable value of

the units.

58.  Proceeding in this manner would be very prejudicial to the mortgagees and construction

lien claimants of the 144 Park Project, as it will increase their anticipated shortfall on their

security.

59.  If the Court authorizes the Trustee to terminate the APSs with the Remaining Two
Parking Unit Purchasers, such purchasers may have an opportunity to lease a Temporary Parking

Unit and purchase a parking unit in the 155 Uptown Project when it is completed.
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PART V —~ RELIEF REQUESTED

60.  The Trustee respectfully requests that the Court grant an order authorizing it, if

necessary, to terminate or disclaim the APSs with the Remaining Two Parking Unit Purchasers.

ALL OF WHICH IS RESPECTFULLY SUBMITTED,

A @

Harvey Chaiton and Sam
Rappos

CHAITONS LLP

5000 Yonge Street,

10th Floor

Toronto, ON, M2N 7E9

Lawyers for the Trustee
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SCHEDULE “A”

STATUTORY AUTHORITIES

Application for appointment of trustee

68. (1) Any person having a lien, or any other person having an interest in the premises, may
apply to the court for the appointment of a trustee and the court may appoint a trustee upon such
terms as to the giving of security or otherwise as the court considers appropriate.

Powers of trustee

(2) Subject to the supervision and direction of the court, a trustee appointed under subsection (1)
may,

(a) act as a recciver and manager and, subject to the Planning Act and the approval of the
court, mortgage, sell or lease the premises or any part thereof;

(b) complete or partially complete the improvement;
(c) take appropriate steps for the preservation of the premises; and

(d) subject to the approval of the court, take such other steps as are appropriate in the
circumstances.

Liens a charge on amounts recovered

(3) Subject to subsection 78 (7), all liens shall be a charge upon any amount recovered by the
trustee after payment of the reasonable business expenses and management costs incurred by the
trustee in the exercise of any power under subsection (2). R.S.0. 1990, c. C.30, 5. 68 (3).

Sale subject to encumbrances

(4) Any interest in the premises that is to be sold may be offered for sale subject to any
mortgage, charge, interest or other encumbrance that the court directs.
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Orders for completion of sale, etc.

(5) The court may make all orders necessary for the completion of any mortgage, lease or sale by
a trustee under this section.
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SCHEDULE “B”

CASE AUTHORITIES

1. Bank of Montreal v. Scaffold Connection Corp., 2002 CarswellAlta 932 (QB)
2. New Skeena Forest Products Inc. v. Kitwanga Lumber Co., 2005 CarswellBC 578 (CA)
3. Pope & Talbot Ltd.,, Re, 2008 CarswellBC 1726 (SC)

4. Firm Capital Mortgage Fund Inc. v. 2012241 Ontario Ltd., 2012 CarswellOnt 10743
(SCI)

5. Re Jade-Kennedy Development Corporation, Endorsement of Mr. Justice Pattillo dated
June 4, 2015, Court File No. CV15-10882-00CL
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IN THE MATTER OF THE CONSTRUCTION LIEN ACT, R.S.0. 1990, c. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY 144 PARK LTD. FOR THE APPOINTMENT OF A TRUSTEE
UNDER SECTION 68(1) OF THE CONSTRUCTION LIEN ACT, R.S.0. 1990, ¢. C.30, AS AMENDED

Court File No. CV15-10843-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceedings commenced at Toronto

FACTUM OF THE TRUSTEE

(re motion for Advice and Directions)
(motion returnable October 16, 2015)

Doc#3462202v1

CHAITONS LLP
5000 Yonge Street, 10™ Floor
Toronto, ON M2N 7E9

Harvey Chaiton (LSUC #21592F)
Tel: (416)218-1129

Fax: (416)218-1849

E-mail: harvey@chaitons.com

Sam Rappos (LSUC #51399S)
Tel: (416)218-1137

Fax: (416) 218-1837

E-mail: samr@chaitons.com

Lawyers for the Trustee



