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Ss. 243-252
Part XI — Secured Creditors and Receivers (ss. 243-252) L§31

L to ith B . Receivers must often consider whether they should commence proceedings to recover
i 1 peny for an estate, thereby improving the recovery for creditors of an estate, A recejver
“must determine if the potential recovery sufficiently outwclghs the financial risks of bringing
iz litigation. Here, there was no element of public interest in this case; the dispute was a
ite one between a judgment creditor and a judgment debtor. Although a significant por-
on of the judgment concerned child and spousal support orders, the Ontario Legislature still
ires that support order judgment creditors work within the general law of execution on
ents. Moreover, the impact of a cost xmmumty award on the defendants would be
ant. anlly. Justice Brown held that in the absence of an affidavit descnbmg the
al situation, the court was not prepared to conclude that without a cost 1mmumty order
wvour of the receiver, the claimant would not proceed with the recovery action on her
: Haunert-Faga v. Faga, 2013 CarswellOnt 2947, 100 C.B.R. (5th) 52, 2013 ONSC
' (Ont. 5.C.J. [Commercial List]).

Liability of Recelver for Expenses Incurred

ver appointed by the court is prima facie liabie for all contracts entered into by it, but
ability is a liability of the estate under receivership: Rogers v. Thorne Riddell Inc.
2), 1982 CarswellAlta 306, 41 C.B.R. (N.S.) 184 (Alu. Q.B.).

A ‘l’.m«appmmed receiver is not bound by existing contracts made by the debtor: Bank of
( treal v. Scaffold Connection Corp. (2002), 36 C.B.R. (4th) 13, 2002 CarswellAlta 932
Q.B.).

-appomted receiver is personally liable in respect of contracts entered into by it un-
‘express terms of the contract exclude such liability. The receiver has the right to be
indemnified out of the assets under its administration: Bank of Montreal v. Steel City Sales

» actionh £ 983), 47 C.B.R. (N.8.) 15 (N.S. T.D.); Re Ashk Development Corp. (1988), 70 CB.R.
;atisfied th {5572 (Alta. Q.B.); Rogers v. Thorne Riddell Inc. (1982), 41 C.B.R, (N.5.) 184 (Aha.
ion i BAiA court-appointed receiver is not personally liable for funds that it has been author-

Al ‘court order to borrow during the course of the receivership: Re Ashk Development

ver was not bound by a pre-receivership contract that obligated the debtor to pay a fee
spect of marketing efforts undertaken prior to the receivership, notwithstanding that the
r:made use of the marketing report to support its recommendation to sell the assets;
it bound to honour certain key employee retention requests, notwithstanding that the

1),39C e payments were provided for in the cash flow forecasts, as it constituted a prefer-
ssert & setid extron Financial Canada Lid, v. Beta Liée/Beta Brands Lid. (2007), 2007 Carswell-
(dated dait 0935799, 36 C.B.R. (5th) 296 (Ont. $.C.1.).

‘2= Liability of Receiver and Manager for Amounts Owing for
Utllities Prior to its Appointment

tba. the court held there is no right, as in Ontario, to lock off gas to a delinguent
mér,'and consequently a receiver appomled under a debenture is not liable for arrears
sts rule 'g 2  gas supplied to the debtor prior to the appointment of a receiver-manager: K-Tel
vhile exce LIl Receiver of) v. Greater Winnipeg Gas Co., 65 C.B.R. (N.S.) 34, [1987] 4 W.W.R,
ada cosl 47, an. R. (2d) 181, 37 D.L.R. (dth) 344 (C.A)

ece of lth under a trust deed in Québec was found not liable for arrears owing for the supply
H an exceps PUBLLC litilities: Mercure, Beliveau & Associés v. Gaz Métropolitain Inc. (1980), 35 C.B.R.
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CONTRACTUAL PRIORITIES AND LIABILITIES 341

‘hat continuation of tenancy agreements is mandatory even where the term of the
ease extends beyond the expiry of the redemption period.

In the absence of a general power to let and renew leases, the court-appointed
receiver should obtain leave of the court if the proposed lease or renewal lease is
for a period of time extending beyond the redemption period, if any, or is for a
period of time that may be excessive given the circumstances of the debtor’s
business. On the other hand, the private receiver takes the risk that the new lease
or renewal is commercially reasonable, unless there is legislation permitting the
receiver to apply for directions as to the terms of the proposed lease or renewal
lease.

5. CONTRACTS

(a) Existing Contracts with Debtor

At the commencement of any receivership, the receiver reviews the terms of
any executory contracts made by the debtor at the time of the appointment or
order with a view to determining whether or not it should complete or adopt those
contracts. In cases where the contract is almost complete, such as in the case
where the debtor had sold goods, but had not delivered them, the court examines
the contract and the conduct of the debtor, If the debtor intended that title to the
goods pass to the purchaser and separated them from other inventory, the court
will enforce the contract in favour of the purchaser'$¢ or, in the case real property,
direct the receiver to perform the contract.'s?

In a court-appointed receivership, the receiver is not bound by existing
contracts made by the debtor nor is the receiver personally liable for the perform-
ance of those contracts entered into before receivership.'s® However, that does
not mean the receiver can arbitrarily break a contract. The receiver must exercise
proper discretion in doing so since ultimately the receiver may face the allegation
that it could have realized more by performing the contract rather than terminat-
ing it or that the receiver breached the duty by dissipating the debtor’s assets,
Thus, if the receiver chooses to break a material contract, the receiver should seek
leave of the court. The debtor remains liable for any damages as a result of the
breach. On the other hand, if the receiver chooses to perform such contracts, the
receiver becomes personally liable for their performance where it does not
disclaim personal liability.

In Re Newdigate Colliery Co.,'®* the debtor carried on a business of mining
and selling coal. When the court-appointed receiver took possession of the
property, the receiver found that the debtor had entered into many contracts which
if completed would not generate sufficient profits. The price of coal had risen

166 NEC Corp. v. Steintron International Electronics Ltd. (1985), 59 C.B.R (N.S.) 91 (B.C. 5.C.).

167 Freevale Ltd. v, Metrostore {Holdings) Ltd., [1984] Ch. 199, [1984] 1 All E.R. 495 (Ch. D.).

168 Re Bayhold Financial Corp. v. Clarkson Co. (1991), 108 N.S.R. (2d) 198, 10 C.B.R. (3d) 159,
294 A.P.R. 198, 86 D.L.R. (4th} 127 (C.A.), dismissing an appeal from (1990), 99 N.S.R. (2d)
91,270 AP.R. 91 (T.D.).

169 [1912] 1 Ch. 468 (C.A.).
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342  BENNETT ON RECEIVERSHIPT‘/_"

and the receiver sought anthority to disclaim the contracts. However, the court
concluded that the increased profits that could be generated by allowing the
receiver to break the debtor’s contracts were not a sufficient reason to give the
receiver power to disclaim contracts generally. The count reviewed the differ.
ences between a court-appointed receiver and a court-appointed manager, and
stated categorically that the court-appointed receiver and manager owes a duty
to both the debenturs holder and the debtor. In this case, the increased profits
would ultimately become subject to the claims of persons who would be entitled
to damages for breach of contract. If the court were to authorize the receiver and
manager to breach the contracts, it would be benefitting the debenture holders at
the expense of the unsecured creditors.

In the proper case, the receiver may move before the court for an order to
breach or vary an onerous contract including a lease of premises or equipment,
If the receiver is permitted to disclaim such 2 contract between the debtor and a
third party, the third party has a claim for damages and car claim set-off against
any moneys that it owes to the debtor.!'” If the court-appointed receiver can
demonstrate that the breach of existing contracts does not adversely affect the
debtor’s goodwill, the court may order the receiver not to perform the contract
even if the breach would render the debtor lable in damages.'” If the assets of
the debtor are likely to be sufficient to meet the debt to the security holder, the
court may not permit the raceiver to break a contract since, by doing so, the debtor
would be exposed to a clat r damages.'”* If the receiver chooses to adopt the
debtor's contract, the réceiver becomes personally liable for that performance
where it does not disclaim such liahility.

Insofar as employment contracts are concerned, the receiver requires the
existing employees initially on taking possession and during the continued
operation of the business. To avoid severance problems, successor employer
provisions, and personal liability for adopting the debtor’s contracts with the
employees, the receiver is best advised to continue with the employeess who have
knowledge of the debtor’s affairs if the receiver can enter such contracts without
personal liability, If the receiver is unable to do so, it ought to dismiss the debtor’s
employees and re-hire on a selective basis after they have obtained independent
tegal advice.

In private receiverships, the appointment of a receiver does not automat-
ically terminate existing contracts unless the contracts provide so. In private
receiverships, the debtor stands charged with the obligations of the contract and
therafore the privately appointed receiver, as agent of the debtor corporation,
incurs no obligation to perform existing contracts after the receivership has
commenced. There can be no novation of contract even if the receiver performs
the terms of such contract, but the receiver may be exposing the debtor to a claim

170 See Parsons v. Sovereign Bank of Can., [1913) A.C. 160, 9 D.L_R. 476 (P.C.). Sce also below
"5.(c) Sel-Off", -

171 Above,

172 Can, Commercial Bank v. Annandale Holdings Ltd. et al., ahove, note 161. See also above
“4,(b) Landlord in Receivership, (ii} Leases”,
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2002 ABQB 706
Alberta Court of Queen's Bench

Bank of Montreal v, Scaffold Connection Corp.

2002 CarswellAlta 932, 2002 ABQB 706, [2002] A W.L.D. 420,
[2002] A.J. No. 959, 115 A.C.W.8. (3d) 620, 36 C.B.R. (4th) 13

BANK OF MONTREAL (Plaintiff) and SCAFFOLD CONNECTION
CORPORATION, P.S.P, ERECTORS INC., SC ERECTORS INC.,
SCAFFOLD WORKS INC., INDUSTRIAL INNOVATIONS AND SERVICES
LIMITED, AND SCAFFOLD CONNECTION (USA) INC. (Defendants)

Wachowich C.J.Q.B.

Heard: July 23, 2002
Judgment: July 26, 2002
Docket: Edmonton 0103-23333

Counscl: J. Hocking, D. Polny, T, Reid, for Receiver

R. Rutman, for Plaintiff

D, 8hell, for Roynat Inc.

J. Topolniski, for Sit Down Export AB and Sit Down AB

Subject: Corporate and Commercial; Insolvency; Estates and Trusts
Table of Authorities

Cases considered by Waclowich CLQ.B.:

Bayhold Financial Corp, v. Clarkson Co,, 10 C.B.R. (3d) 159, 108 N.S.R, (2d} 198, 294 A.P.R. 198, (sub nom.
Bayhold Financial Corp. v. Community Hotel Co, (Receiver af)) 86 D.L.R. (4th) 127, 1991 CarswelINS 33 (N.5.
C.A) — followed

Statutes considered:

Bankruptey and Insolvency Act, R.3.C. 1985, c. B-3
5, 82(1) — considered

s, 82(2) — considered
APPLICATIONS by receiver for approval of sale of assets of debtor companies and for declaration that assets would vest in
purchaser frec and clear of all charges or claims.
Wachoewich C.L.Q.B.:

1 KPMG Ing., the Court-Appointed Recciver and Mannger (the "Receiver”) of the Defendants ("Scaffold"), seeks the Court's
approval of a sale of certain assets ("Seating Equipment") of Scaffold. Some or all of the Seating Equipment was acquired by
Scaffold from Sit Down Export AB, s secured crediter of Scaffold,
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2 The Receiver further secks a declaration that: the Seating Equipment shall vest in the Purchaser free and clear of all
encumbrances, charges, interests or ¢laims; and Sit Down Export AB, Swedish Export Funding AB and the Swedish Export
Credits Guarantec Board, or any party claiming through or under them, have no claims whatsocver to the Seating Equipment
or the proceeds of the Sale, or against the Receiver in respect of the Sale. The Receiver's applications were adjourned to allow
Sit Down to present its objection to the proposcd sale.

3 Under the Consent Receivership Order filed November 16, 2001, the Receiver is empowered to sell the property of Scaffold.

4 Sit Down disputes this Court's jurisdiction in this matter on the basis that the assessment of the propriety of the proposed
sale requires an interpretation of the Distributor Agreement between Sit Down and Scaffold, which Agreement specifies that
afl disputes arising in connection with the Agreement shall be arbitrated in London, Great Britain and that the Agreement shall
be construed according to the laws of Sweden,

5 The Distributor Agreement clearly provides that upon termination of the Agreement, Scaffold shall be allowed to sell any
existing units within its possession at the time of termination.

6 Inaletter dated November 23, 2001 to the Receiver, counsel for Sit Down advised that Sit Down considered the contract
between it and Scaffold to be at an end pursuant to Article 1,18 of the Distributor Agreement. Ina further letier dated November
28,2001 to Scaffold, Sit Down's Swedish counsel terminated the agreements in effect between Scaffold and Sit Down.

7 Counsel for Sit Down submits that the Distributor Agreement contains restrictions on the use of Sit Down's intellectual
property rights in and relating to the Seating Equipment, and requires the parties to exert reasonable efforts to "transit (which Sit
Down defines as "convey") the relationship of the parties”, which Sit Down understands to be the package of rights under the
Distributor Agreement. Counsel for Sit Down did not articulate the manner in which the proposed sale would result in breach
of uny intellectual property rights.

8 The Receiver, the Bank of Montreal and Roynat Inc. (sccured creditor) argue that the Receiver is not bound by the contracts
entered into by Scaffold. The contemplated sale does not purport to assign any interest in intellectual property, nor does it
purport 1o convey the distribution or manufacturing rights which arose under the agreements between Sit Down and Scaffold.
The clear language of the Distributor Agreement permits sale of units in Scaffold’s possession upon termination,

9  The Receiver provided evidence that there will not be sufficient assets to discharge the claims of Roynat and the Bank of
Montreal and therefore no funds will be available for subordinate creditors,

10 Further, under s. 82(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, where any property of a bankrupt
vesting in a trustee consists of patented articles that were sald to the bankrupt subject to any restrictions or limitations, the trustee
is not bound by the restrictions or limitations but may sell and dispose of the patented articles free and clear of the restrictions
or limitations. The Receiver argues that by annlogy, the Receiver likewise should not be bound. T note that ss. (2) provides
that where the manufacturer or vendor of the patented articles objects to the disposition and gives notice, the manufacturer
or vendor has the right to purchase the patented articles at the invoice prices thereof, subject to any reasonable deduction for
depreciation or deterioration.

11 The law is clear to the effect that in a court-appointed receivership, the receiver is not bound by existing contracts made
by the debtor: Bayhold Financial Corp. v, Clarkson Co. (1991), 10 C.B.R. (3d) 159 (N.8. C.A.), Bennett on Receivership,
2d ed. (Toronto: Carswell, 1999) at 169, 341. The Receiver in this case is not breaking a contract which it has adopted, as
the agreements between Sit Down and Scaffold were terminated by Sit Down shortly after the appointment of the Receiver,
Thus, there is no basis to suggest that the Receiver is bound by any of the contractual terms entered into between Sit Down
and Scaffold.




Bank of Montreal v, Scaffold Connection Corp., 2002 ABQB 706, 2002 CarswellAlta 932
2002 ABUB 706, 2002 CarswellAlta 832, [2002] A.W.L.D. 420, {2002] A.J. No. 859...

12 Although the Receiver is not bound by the Distributor Agreement, the Receiver does have a duty to act fairly and
reasonably, and 1 conclude that this Court may consider that Agreement in determining whether the Receiver has fulfilled its
duty in relation to the proposed sale.

13 The very clear language of the Distributor Agreement would have permitted Scaffold to sell the Seating Equipment
on termination. There is nothing before the Court beyond speculation to suggest that the provisions in question would be
interpreted any differently by a London arbitrator applying Swedish Iaw. Further, there is nothing before the Court beyond
vague speculation that the proposed sale will adversely affect any intelicetuat property rights of Sit Down, and counsel for Sit
Down did not propese any concrete method of avoiding the result it fears.

14 The applications of the Receiver are granted.
Applications granted,

Fard af Brucuement Copight - Peowson Heoters Cainada Limited oe Bt Heensors qescluding individual court doswngats) All eglsts
reservedd
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2005 BCCA 154
British Columbia Court of Appeal

New Skeena Forest Products Inc. v. Kitwanga Lumber Co.

2005 CarswellBC 578, 2005 BCCA 154, [2005] B.C.W.L.D. 2755, [2005] B.C.W.L.D.
2957, [2005] B.C.J. No. 546, 137 A.C.W.S. (3d) 1137, 210 B.C.A.C. 185, 251
D,L.R. (4th} 328, 348 W.A.C. 185, 39 B.C.L.R. (4th)} 327, o C.B.R. (5th) 267

In the Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢, C-36

And In the Matter of the Canada Business Corporations Act, R.8.C. 1985, ¢. C-44, as amended

And In the Matter of New Skeena Forest Products Inc., Orenda Forest Products Ltd., Orenda Logging
Ltd., and 9753 Acquisition Corporation, Kitwanga Lumber Co. Ltd. (Respondents / Petitioners) And
Don Hull & Sons Contracting Ltd., and K'Shian Logging & Construction Ltd. (Appellants / Respondents)

And In the Matter of the Bankruptcies of New Skeena Forest Products Inc., Orenda Forest Products
Ltd., Orenda Logging Ltd. and 9753 Acquisition Corporation (Respondents / Petitioners) And Don
Hull & Sons Contracting Ltd. and K'Shian Logging & Construction Ltd. (Appellants / Respondents)

And In the Matter of the Bankruptcies of New Skeena Forest Products Inc,, Orenda
Forest Products Ltd., Orenda Logging Ltd., and 9753 Acquisition Corporation
(Respondents / Petitioners) And Main Logging Ltd. (Appellant / Respondent)

Southin, Braidwood, Oppal JJ.A.

Heard: February 17, 2005
Judgment: March 18, 2005
Docket: Vancouver CA032519, CAog2539, CAo3z528

Proceedings: affirmed New Skeena Forest Preducts Inc. v. Kitwanga Lumber Co. ((December 13, 2004)), Doc. Vancouver
L0O33220 ((B.C. S.C.))

Counsel: P. Voth, Q.C., M.S. Oulton for Appellanis, Don Hull & Sons Contracting Ltd. and K'Shian Logging & Construction
Ltd.

R.A, Millar for Respondents, Emnest & Young Inc.

F.M. Kirchner for Respondents, Coast T'simshian Resources

S.B. Jackson for Appeliant, Main Logging

R. Leong for Attorney General of Canada

D.J. Hatter for H.M.T.Q. in Right of British Columbia

S.R. Ross for Intervenor, Truck Loggers Association

Subject: Natural Resources; Insolvency
Table of Anthoritics

Cases considered by Braidwood J.A.:

Bank of Montreal v. Scaffold Connecifon Corp. (2002}, 2002 ABQB 706, 2002 CarswellAlta 932, 36 C.B.R. (4th)
13 (Alta. Q.B.) — considered
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2005 BCCA 154, 2005 CarswellBC 578, [2005) B.C.W.L.D. 2755...

Bayhald Financial Corp, v, Clarkson Co, (1991}, 10 C.B.R. (3d) 159, 108 N.S.R. (2d) 198, 294 A.P.R. 198, (sub
nom, Bayliold Financial Corp. v. Community Hotel Co. (Receiver of)) 86 D.L.R. (dth) 127, 199! CarswellNS 33

{N.S. C.A.) — considered

Denison v. Smith (1878), 43 U.C.Q.B, 503, 1878 CarswellOnt 209 (U.C. Q.B.) — referred to

Erin Feanires No. 1 Lid,, Re (1991), 8 C.B.R, (3d)205, 1991 CarswellBC 498 (B.C. 8.C. [In Chambers]} — considered

Gibson v. Carruthers (1841), 8 M, & W. 321 (Eng. Ex. Ct. Pleas) - considered

Poiata Distributors Inc. v. Eastern Trust Co. (1955), 35 C.B.R. 161, | D.L.R. (2d) 147, 1955 CarswellPEI | (P.E.1.

C.A.) — cansidered

Repap British Columbia Inc., Re (hune 11, 1997), Doc. Vancouver A970588 (B.C. 8.C.) — referred to

Salok Hotel Co., Re (1967), 11 CB.R. (M.8,) 95, 62 W.W.R, 268, 66 D.L.R, (2d) 5, 1967 CarswellMan 4 (Man.

Q.B.) -~ referred to

Skeena Cellulose Inc., Re (2003), 43 C.B.R. (4th) 187, 184 B.CA.C, 54, 302 W.A.C. 54, 2003 BCCA 344, 2003

CarswellBC 1399, 13 B.C.L.R. (4th) 236 (B.C. C.A.) — considered

Sneezum, Re (1876), 3 Ch. D, 463 {Eng. C.A.) — considered

Stead Lumber Co. v, Lewis (Na, 2) (1957), 37 C.B.R. 24, 40 M.P.R. 363, 13 D.L.R. (2d) 34, 1957 CarswelINfid 3

(Nfld. T.D.) — referred to

Thomseon Knitting Co., Re (1925), 5 C.B.R, 489, 56 O.L.R. 625, [1925] 2 D.L.R, 1007, 1925 CarswellOnt 5 (Ont,

C.A.) —rcferred to
Statutes considered:

Bankruptcy Code, 11 U.S.C.
5. 365 ~ referred to

Bankrupicy Act, 1869 (32 & 33 Vict,), ¢, 71
Generally — referred to

8, 23w referred to

Bankruprcy Act 1966, No. 33, 1966
5 [33— rgfcrrcd to

Bankruptcy and Insolveney Act, R.8.C. 1985, c. B-3
Generally — considered

5, 30(1}(k) ~ considered

Companies’ Creditors Arrangement Act, R.8.C. 1985, ¢. C-36
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Generally — referred to

Forest Act, R.8.B.C. 1998, c. 157
Generally —- referred to

Insolvency Act, 1986, c. 45
5. 315 — referred to

Regulations considered:

Forest Act, R.S.B.C. 1998, ¢. 157
Timber Harvesting Contract and Subcontract Regulation, B.C. Reg. 22/96

Generally

5. 12(4)

APPEAL by logging companics from order allowing receiver to dispose of assets of company under protection of Companies'
Creditors Arrangement Act, .

Braidwood J.A.:

1 This is an appeal from an order of Brenner C.J.8.C. in which he vested all assets of New Skeena Forest Products Inc.
("New Skecna") in the court-appointed receiver of New Skeene, Ernst & Young (the "Recetver"), free and clear of the interests
of all creditors and contractors.

2 There are two main issucs in this case. First, there is 8 question of the relationship between the replaceable contract scheme
under the Forest Act, R.8.B.C. 1996, ¢. 157, which is intended to give financial seeurity to contractors in the forest industry,
snd bankruptey proceedings. Specifically, the appezl concerns the rights of the appeliant forestry contractars to continue their
harvesting contracts on Tree Farm Licence 1 ("TFL-1") after a sale by the Receiver of the TFL. Second, there is an issue of the
power of the Receiver to disclaim contracts like the contracts held by the contractor appellants.

Facts

3 The continuing saga of Skeena Forest Products is well known in this province, and indced in these courts. The
respondent New Skeena, the newest corporate incarnation of Skeena Cellutose Inc., afier several reorganization attempts filed
for bankruptcy in August 2004. Subsequently, a court appointed the Receiver in September 2004 and the Receiver thereafter
commenced liquidating New Skeena's assets, The appellants, Don Hull & Sons Contracting Ltd. and K'Shian Logging and
Construction Lid., had contracts with New Skeena under which they harvested trees from TFL-1, TFL-1 is a forest licence
granted by the Province to New Skeena under which New Skeena has the exclusive harvesting rights over certain lands around
Terrace, The TFL is a significant asset of the company.,

4  In November 2004, the Receiver entered into an asset purchase agreement for TFL-1 with the respondent Coast Tsimshian
Resources Limited Partnership ("Coast Tsimshian"), The agreement is contingent on Coast Tsimshian taking TFL-] free and
clear of any obligations to the appellants under the replaceable contracts, In the court below, Chief Justice Breaner found the
Coast Tsimshian offer for TFL-1 "highly favourable”. Indecd, none of the other offers made to the Receiver came close to the
Coast Tsimshian offer, The other offers also required cancellation of the appellants' replaceable contracts.

5 The replaceable forest Heence scheme is st out in the Forest Act and Timber Harvesting Contract and Subconiract
Regulation, B.C. Reg. 22/1996 [Timber Harvesting Regnlation]. Chief Justice Brenner described the replaceable forest licence
scheme at paragraph 13 of his reasens for judgment. According to his Lordship:
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The essential policy behind this regime is that it imposes an oblipation on holders of replaccable licences such as TFL-1 1o
harvest a proportion of the timber from the licence through contractors that have entered into these replaceable contracts.
The repiaccable contract is, in essence, o contract that will continue so long as the contractor's performance under the
contract is satisfactory. Provided that continues to be the case, the contractor is entitled o receive replacement contracts
from the licence holder under substantially similar terms for ns long as the licence subsists.

6  On 2 June 2004, the Province amended the Timber Harvesting Regularion to remove the requirement that future contracts
under a replaceable licence must also be repiaceable. However, the amendiment also prandfathered any replaceable contracts,
such as the appellents', in existence on the date of the amendments. In addition, the amendments added s. 12(4) to the regulation.
Section 12{4) rends:

If a replaceable contract has been terminated by o licence holder for default by the contractor, that licence holder must
enter into one or more replaccable contracts with other contractors, which contractors must in aggregate specify an amount
of work equal to er greater than the amount of work speeified in the terminated contract,

The appellants attnched much significance to this addition to the regulation both in this Court and in the court below,
Triul Judgment

7 [t his reasons for judgment, Chicf Justice Brenner noted that a court-appointed liquidator is entitled to disclaim executory
contracts, and persons who have contracted with the bankrupt thereafter have a claim in the bankruptey for damages, He
observed that the court-appointed receiver must have regard 1o equitable considerations when deciding whether to disclaim
a contract, and a court considering an application to transfer assets to a recciver must also weigh cquitable considerations
when deciding whether to transfer assets to a receiver free of contractual obligations, His Lordship then reviewed the equitable
considerations supporting the respective positions of the contractors and the Receiver, The appellants appear to take no issue
with his weighing of the equities.

8  Reparding the effect of the June 2004 regulatory amendments, Chief Justice Brenner considered the key question was
whether the regulstory amendment conferred a statulory right or a right greater than a simple contractual right for the benefit
of the appellants. In his view, the amendments did not, with one proviso. Under s. 12(4) of the Timber Harvesting Regulation,
there is a new statutory right in the cvent of termination because of default, However, as contractor default was not in issue in
the case before him, his Lordship was not of the view that the regulation created an in rem or proprictary right that attached to
the tree farm licence itself or would run with the tree farm licence in the event of a bankrupicy.

Analysls

9  The appellants argue in this Court that Chief Justice Brenner erred first in finding the Forest Act and the Timber Harvesting
Regulation did not give rise to an ongoing statutory duty on the part of New Skeena to enter into replaceable contracts unless
the contractor {5 terminated for cause; and, second, in finding that the Timber Harvesting Regulation did not create an in rem
or proprictary right that attaches to the tree farm licence and runs with the licence in bankruptcy.

10 In the appellants’ submission, forest contractors have a crystallized statutory right because under the legislation licencees
must use replaceable contracts for at least 50 per cent of their harvesting, must re-issuc replaceable contracts on their termination
or expiry, and must ensure replaceable contracts are offered on substantially the same terms and conditions as a contract they
replace. According to the appellants, the nddition of s, 12(4) to the regulation further clarifies that the obligation to enter into a
replacement contract is not personal to the licence holder, but rather integral to the licence itself.

11 Onthe other hand, both respondents say an earlicr decision of this Coun involving Skeena and other logging contractors
with replaceable contract rights, Skeena Cellulose Inc., Re (2003), 13 B.C.L.R. (4th) 236 (B.C. C.A.), is binding on this Courl, In
Skeena Cellilose Inc., Re, which involved the issue of Skecna's ability to terminate replaceable contracts during a reorganization
under the Companies Creditor Arrangement Act, Madam Justice Newbury concluded that the elimination of the contractors'
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replaccable contract rights did not amount to overriding the licence-holder's statutory obligation to replace the contracts, and
that accordingly, in approving an arrangement in which the debtor corporation terminated a replaceable logging contract, a court
did not override provincial legisiation. (The appellants, of course, argued vigorously that Clear Creek could be distinguished
for several reasons, notably because it concerned a reorganization rather than a bankruptey.)

12 The respondents also arguce that nothing in the 2004 amendments elevated the rights enjoyed by the appellants from the
contractual rights described by Madam Justice Newbury to siatutory rights claimed by the appellants,

13 The intervenor Truck Loggers Association submits that allowing the termination of replaceable contract rights during a
bankruptcy will reduce the number of replaceabie contracts in the provinee, and thus undermine an important protection against
financial uncertainty for logging contractors. It argues that the 2004 amendments were intended to maintain a province-wide
pool of replaceable contracts except where they are cancelled pursuant to specific provisions of the legislation, and that even
if this Court does not find the appellants’ replaccable contracts must be assumed by the purchaser, the new licence holder for
TFL-1 should be obligated to replace the appellants' contracts with other new replaceable contracts.

14 Afier considering the parties' submissions on the issuc of the nature of the contractors' replaceable contract rights, I agree
in substance with Chief Justice Brenner's reasons. [ sec no crror in principle in what he has said on the matter. In addition, I find
these comments of Mr. Justice Thackray, who was then a judge of the Supreme Court, in the context of an earlier reorganization
by New Skeena, persuasive:

I do not accept that allowing the petitioner to terminate renewable contracts is a striking down of provincial legislation.
I mentioned several times to Mr, Ross that 1 could and do go so far as to find that there is legislat[ive] involvement in
replaceable contracts under the Forest Act. However, T cannot accede to the position taken by Mr. Ross that these contracts
attain some classification that makes them almost statutory contracts and thereby subject to some different rule of the law
than genceral commercial contracts....

(Sce Repap British Columbia Inc., Re (June 11, 1997), Doc, Vancouver A970588 (B.C. S.C.), at para. 7). In my view, there is
nothing in the recent amendiments that changes this basic propoesition.

15 However, the Intervenor raises another question, which is the power of the Receiver to disclaim contracts like those at issue
in this case. It submits that as there is no statutory power for trustees to disclaim contracts, there is no such power in the Receiver,
The Intervenor relies on a decision of Donald J., as he then was, in Erin Features No. 1 Lid., Re [1991 CarswellBC 498 (B.C.
S.C. [In Chambers])] 15 C.B.R. (3d) 66 [Erin Features). In Erin Features, Donald J. “[a]ssumed without deciding that a trustee
in bankruptcy gencrally possesses a power to disclaim" (at para. 3). However, he observed that a trustee's power to disclaim is
only "weakly supported" by dicra in Canadian authorities (at para. 4} and that the issuc was "fraught with difficulty" (at para. 6).

16  However, Emst & Young in this case is not a trustee, but rather a court-appointed receiver, and the situation is somewhat
different in such a casc. In a recent decision of the Alberta Court of Queen's Bench Bank of Montreal v. Scaffold Conncetion
Corp., 2002 ABQB 706 (Alta. Q.B.), Wachowich C.J.Q.B., in considering whether to grant a declaration 1o a receiver-manager
that certain seating equipment would vest in the receiver free and clear of claims by a secured creditor, observed at para, |1

The law is clear to the effect that in a court-appointed receivership, the receiver is not bound by existing contracts made
by the debtor: Re Bayhold Financial v. Clarkson (1991), 10 C.B.R. (3d) 159 (N.5.C.A.), Bennett on Reccivership, 2d ed.
{Toronto: Carswell, 1999) at 169, 341,

17 Frank Bennett in his text, Bennett on Receiverships, 2d ed (Toronto: Carswell, 1999) at 341 writes:

In a court-appointed receivership, the receiver is not bound by existing contracts made by the debtor.... However, that
does not mean the receiver can arbitrarily break a contract. The receiver must exercise proper discretion in doing so since
ultimately the receiver may face the allegation that it could have realized more by performing the contract than terminating
it or that the receiver breached the duty by dissipating the debtor's assets. Thus, if the receiver chooses to break a material
contract, the receiver should seek leave of the court. The debtor remains liable for any damages as a result of the breach.
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18 1also observe that in Erin Fearures, Donald J. did not appear to take issue with the assertion of the applicant trustee in
that casc that "a receiver... can confidently be said [to] possess the right to disclaim an executory contract” (at para. 6).

19 In another leading case, Bayhold Financial Corp. v. Clarkson Co. (1991), 108 N.S.R. (2d) 198, 10 C.B.R. (3d) 159
(N.S. C.A.), the Nova Scotia Court of Appeal considered the content of the order appointing the receiver determinative of the
receiver's powers, and rcjected the proposition that a court cannot approve the repudiation of contracts entered into by a debtor
prior to the receiver's appointment.

20 The powers of the Receiver in this case are set out in the appointment order of 20 September 2004, in which Brenner
C.1.S.C. included in clause 14, inter alia:

The Receiver be and it is hereby authorized and empowered, if in its opinion it is necessary or desirable for the purpose of
receiving, preserving, protecting or realizing upon the Assets or any part or parts thercof, to do all or any of the following
acts and things with respect to the assets, forthwith and from time to time, until further or other order of this Court:

(c)y apply for any vesting Order or Orders which may be necessary or desirable in the opinion of the Receiver in Order
fo convey the Assets or any part or parts thereof to a purchaser or purchasers thereof free and clear of any security,
liens or encumbrances affecting the Assets....

[Emphasis added.]

In my view, this clause is the ¢nd of the matter. The court's order contemplates a power in the Receiver to apply to court for a
vesting order to convey the assets to a purchaser free and clear of the interests of other parties. That is what happened in this case,
and no serious challenge was mounted to the equitable considerations Chief Justice Brenner took into account when deciding
whether to grant the vesting order. [t is conceivable there may be an issue regarding whether the replaceable contracts fall within
the bounds of clause 14(c), but as no argument was advanced on this ground, T do not think it necessary to address the issue.

21 Although it is not nccessary for me to decide for the purposes of this case, in light of the Intervenor's submissions on
the confusion in the law regarding the power of trustees to disclaim contracts, and with a view to clarifying the matter, [ make
these obscrvations,

22 There is no provision in the Bankrupicy & Insolvency Act, R.S.C. 1985, c. B-3 that gives a trustee power to disclaim
contracts, The Aef only addresses those powers that may be exercised with permission of inspectors. Thus, under s. 30(1)(k)
of the Bankruptcy & Insolvency Act the trustce may disclaim a “lease of, or other temporary interest in, any property of the
bankrupt",

23 The power to disclaim contracts has been included in statutes in other common-law jurisdictions. Notably, s. 23 of the
English Bankrupicy Act, 1869 (32 & 33 Vict.), c. 71 first gave trustees the power to disclaim contracts of the bankrupt. The
modern English statute, nsolvency Aer 1986 (U.K.), 1986, c. 45, s. 315 confers the same right upon a trustee. Similarly, in
both Australia (Bankruptey Act 1966, (Cth.), s, 133) and the United States (11 U.S.C. § 365) there is a statutory power for
trustees to disclaim contracts.

24 However, the power of trustces to disclaim contracts has its roots in the English law where there was a common-law
power in assignees (who took control of debtor property prior to use of trusteeships in bankruptcy) to disclaim contracts. There
is o weight of authority supporting the existence of such a power prior to the enactment of the /1869 Act.

25 Inhis 1922 text, Lewis Duncan, in The Law and Practice of Bankrupicy in Canada (Toronto: Carswell, 1922) at 304-5,
cites several vencrable English cases for the proposition that:

There is no section in the Canadian Aer corresponding with section 54 of the English Acet [earlier s. 23] which gives the
trustee the right to disclaim onerous contracts or property. The law under The [Canadian] Bankrupicy Act will be the same

%
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as the law in England before the Act of 1869 was passed, with the exception that section 44 of the Bankruptcy Aet gives
a right of proof against the estate of the debtor with respeet to contracts entered into before the date of the receiving order
or authorized assignment. The law under the Bankrupicy Act would seem to be that o trustec may at his option perform
the contract into which the bankrupt has entered er he may abandon it.

26 InSneezum, Re (1876), 3 Ch.D. 463 (Eng. C.A.), 8t 472, James L.J. said that at common law, prior to the passing of the /869
Act, assignees in bankrupicy had the option of deciding whether or not to carry on with performance of an executory contract.

27  To similar effect, in Gibson v. Carruthers (1841), 8 M. & W. 321 (Eng. Ex, C1, Pleas), at 326 -27, a casc in which the
assignees wished to assume a contract under which the defendant, who had contracted with the bankrupt, had agreed to deliver
2000 quarters of linseed to a charter ship, Gurney B. said:

..it is clear that assignees of @ bankrupt arc entitied to the benefit of atl contracts entered into by the bankrupt and which
are in fieri at the time of the bankruptcy, They may clect 1o adopt or reject such contracts, according as they are likely
to be beneficial or onerous to the eslate.

28  In Canada, the Ontario Supreme Court Appellate Division in Thomsen Knitting Co., Re, [1925] 2 D.L.R. 1007 (Ont,
C.A.) recognized such a power; see also Denison v. Smith (1878), 43 U.C.Q.B. 503 (U.C. Q.B.); Stead Lumber Co. v, Lewis
{No. 2) (1957), 37 C.B.R. 24, 13 D.L.R. {2d) 34 (Nfld, T.D.), at 43; Salok Hotel Co., Re (1967), 11 C.B.R. (N.S.) 95,66 D.L.R,
(2d) 5 (Man, Q.B.), ot 8.

29  In more recent times, L.W. Houlden & G.B. Morowctz in their text Bankrupicy and Insalvency Law of Canada, 3d ed,
looscleaf (Toronto; Thomson Carswell, 2004) nt F§45.2 state quite unequivocally that a trustee may disclaim a contract entered
jnto by the bankrupt. Similarly, in a case comment on Potate Distributors Inc. v, Eastern Trust Ca. (1955}, 35 C.B.R, 16l
(P.E.I. C.AL}, at 166, L.W. Houlden writes:

Tt is well established law that a trustee may elect to carry on with a contract entered into prior to bankruptey, provided
he pays up arrears and is ready to perform the contract, The trustee could also, if he saw fit, clect not to go on with the
contract in which event the vendor would have the right to prove a claim for damages.

30  Iobserve that several Canadian commentators have recently opined that in the absence of an express statutory power,
trustecs in Canada may not disclaim excoutory contraets, specifically licences: see Fiero Ianuzzi, “Bankrupicy and the Trustee's
Power to Disclaim Intellectual Property and Technology Licencing Apreements; Preveniing the Chilling Effect of Licensor
Bankruptcy in Canada” (2001) 18 C.IP.R, 367; Gabor F.S. Takach and Ellen Hayes, "Case Comment," Re Erin Features #1
Lid (1993) 15 C.B.R. (3d) 66 (B.C.5.C.); Mario J. Forte and Amanda C. Chester, "Licences and the Effects of Bankruptey and
Insolvency Law on the Licensec" (2001} 13 Comm, Insol. R. 25. However, the position taken by the authors of these articles
departs from the traditional understanding of the law in this area,

3l In view of the position in thc English authoritics pre-dating the English Act of 1869, there is a common-law power
in rustecs to disclaim exccutory conlracts. This power has been relied on for many years by trusiees, and in the absence of
u clear statutory provision overriding the common law, in my view trustees should have this power to assist them fulfill the
duties of their office.

32 1 observe that recently, in its 2002 Report on the Operation of the Adminisiration of the Bankruptcy and Insolvency
Act and the Companies’ Creditors Arrangements Act, Industry Canada's Marketplace Framework Policy Branch considered the
extent to which insolvency law should intecvene in private contracts to ensure fair distribution or maximize value during an
insolvency. The Report noles there is not universal support for the enactment of a detailed statutory pravision like the American
one. In a 2001 report on business insolvency law reform, the Insolvency Institute of Canada and the Canadian Association of
Insolveney & Restructuring Professionals proposed the enactment of more detailed rules for both powers of trustees to disclaim
exccutory contracts (htip:/fwww.insalvency.calpapers/2001 ReporiScheduled. htnif). Ultimately, it may therefore be preferable
for the legislature to move to include a power in (he statute, but until that time, in my view, trustees cnjoy the power protected
by the common law.
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33 Inthe result, the order of 20 September 2004 grants the Receiver the power here exereised nnd I sce no reason in principle
that would cause me to alter that result,

Disposition

34 Accordingly, I would dismiss the appeal and erder costs payable to the Reeeiver by the appetlants,
Oppal J.A.:

I aprec,

Southin J.A:

35 I have had the privilege of reading in draft the reasons for judgment of my colleague, Braidwoad 1L A., concurred in
by my collcague, Oppal LA,

36  While ] am uncasy, without the opportunity for further study, as to his conclusions on both issues, further study would
require time. Being alive both to the importance to the parties of a decision being pronounced promptly and to the lack of
practical value cither 1o the parties or to the Iaw of a dissent, if that is where [ arrived after further study, 1 do not dissent from
his conclusion that the appeal should stand dismissed.

Appeal dismissed.
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Brenner J.:
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1 This is an application by the Receiver for certain declarations in connection with an asset purchase agreement entered
inte February 5, 2008 between Pope & Talbot Lid., as seller, and Pindo Deli Pulp & Paper Mills as purchaser. The Receiver
seeks a declaration from the court that it is at liberty to market and sell these assets free and clear of any claims of Pindo Deli
and/or its assignee, Columbia Pulp and Paper Ltd.

2 There is a cross motion by Columbia seeking to have the Receiver complete the Februnry 5 asset purchaser agreement,

3 Aspartofthe Chapter 11 and CCAA proceedings, Pope & Talbot Ltd. and Pope & Talbot Inc. initizted a court-approved
sale process in respect of the Fort St. James sawmill. On February 5, 2008, Pope & Talbot and Pinde Deli entered into an
agreement for the purchase of that sawmill, Subsequently, Pindo Deli assigned its interest to Columbia, The asset purchase
agrecment was approved by this court on February 20, 2008, and by the U.S. Bankruptcy Court on Febroary 25, 2008,

4 Under the terms of the agreement, the lermination date was set at April 30, 2008, The closing date was defined to be the third
business day aficr satisfaction of the conditions precedent to closing. If the clasing date was after the termination date cither
party was at liberty to terminate the asset purchase agrecment prior to closing. In the event of termination, the asset purchase
agrecment became void. Any amendments had to be in writing and any extensians of time for performance of obligations under
the agreement would only be valid if set forth in writing signed by the party to be bound thercby.

5 The parties here procecded with a planned closing date of April 30, 2008, which coincided with the termination date,
There were o number of conditions precedent 1o Pope & Talbot's obligations to complete the asset purchase agreement, These
included various notices to proceed and other cansents required under the Forest Act, and other povernmental matters.

6 These were not completed by the closing date: the notice to proceed was not received by Columbia until the middle of
the day of the closing on April 30, 2008, At that peint it became impossible for the parties to ¢lose the transaction before the
termination date.

7 Afterthe closing date had gone by, the partics continued discussions concerning the agreement. There were communications
between the parties through which various document drafts were exchanged, These exchanges continued for a number of days
afier April 30th.

8  Between May | and May 8, there were a number of e-mails exchanged with electronic documents attached, which, in
my view, make it clear that the partics were still attempting 1o finalize the terms of the various documents associated with
this transaction. On the closing date itself, April 30, 2008, numcrous documents were emailed between counsel for Pope &
Talbot and counsel for the purchaser. The inquiry that accompanied that e-mail said, "Please et us know if these changes are
acceptable to you and whether you will exceute the signature pages.”

9 On May 6, 2008, another ¢-mail was sent from the purchaser's lawyer, to Pape & Talbot's lawyer, inquiring, "with respect
to FST (the sawmitl), have you signed off on our other recent comments to the APA amendment.”

10 On May 10, 2008, the Receiver was sppointed. In the days leading up to that appointment, counsel for Pope & Talbot
started (o disengage from the process of exchanging documents and/or trying to scttle the terms of the documents sssociated
with this transaction. On May 8, Ms. Frizzley of Shearman and Sterling, sent an email to Ms, Sym, counsel for the purchaser,
advising that the court in Canada would be appainting a receiver cither the next day or on Saturday and that the U.S. court would
be appointing a Chapter 7 trustee, She went on to say, "We think it best that any further discussions await their appointment
as the company has limited autherity or capacity to take any action.”

11 On May 9, counsel for the purchaser in Vancouver sent an e-mail to counsel for the monitor (who was appointed the
Reeeiver the following day) in which counse! advised that they would be preparing a package for the benefit of the Receiver to
be appointed that would outline "the few remaining items that need to be addressed 1o complete the transaction.”

12 On Sunday, May 11, counsel for the purchasers sent another c-mail outlining a list of outstanding matters that needed
10 be dealt with for closing,
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t3  On May 14, 2008, there was an exchange between counsel for the purchaser, Columbia, and counsel for the Receiver.
Counsel for Columbia wrote to st out his client's position "regarding the sawmill agreement in the hopes that a prompt closing
of the transaction can occur.” On the sccond page he advised that: "We do not know what the Receiver's intentions are regarding
the sale of the Ft. St. James sawmill." He went on to express the hope that the transaction would close.

14 Later that day, a reply was sent by counsel for the Receiver to the purchaser's solicitor, advising that the Recciver was not
a party to the agreement between Pope & Talbot and Pindo Deli or its assignee, that the Receiver had not adopted the agreement
and was not obliged to close the transaction referenced in it. On the second page, the Receiver purported to disclaim the sawmill
agreement, confirming that it would not be adopting it or otherwise proceeding to closing or, alternatively, if it was bound in
some way by the sawmill agreement and not entitled to disclaim, it gave notice of termination of the agreement and reliance
on paragraph 8.01(a) of the agreement.

15 Finally, on May 22, counsel for Columbia Pulp and Paper advised the Receiver that Columbia waived all the conditions
precedent required to be performed by the counter party under the asset purchase agreement and that it was ready, willing and
able to complete the transaction.

16 The Receiver takes the position that the asset purchase agreement was terminated in accordance with its terms, and
sccondly, takes the position that the Recciver was entitled to disclaim the asset purchase agreement. In the submission of the
Receiver, even if the court is not satisfied that the asset purchase agreement was validly terminated, the Receiver is under no
obligation to complete the purchasc agreement.

17 The power of a receiver to disclaim contracts is set out in Bennett on Receiverships, (2d) Toronto, Carswell 1999, at page
341, which was referred to by both sides in their submissions on this application. That extract statcs:

In a court-appointed receivership, the receiver is not bound by existing contracts made by the debtor, nor is the receiver
personally liable for the performance of those contracts entered into before receivership.

The paragraph gocs on to outline the consequences of the steps that a receiver may choose to take.

18 This cxtract was recently the subject of judicial consideration in the Court of Appeal decision, New Skeena Forest Products
Inec., Re, 2005 BCCA 154 (B.C. C.A.). That judgment reaffirms the foreseeability of disclaimed contracts, even where the party
contracting with the debtor has an cquitable interest in a contract. In that case, apart from noting the authoritics supporting the
principle, Braidwood J. noted that the order appointing the receiver included a term granting the receiver the following power:

Apply for any vesting order or orders which may be necessary or desirable in the opinion of the Receiver in order to
convey the asscts or any part or parts thercof by a purchaser or purchasers thercof free and clear of any security, liens or
encumbrances affecting the assets.

In Braidwood J.A.'s opinion the foregoing clause determined the issue.

19 Inthat case the order appointing the Receiver contemplated a power to apply to the court for a vesting order to convey
the asscts to a purchaser free and clear of the interest of other parties,

20  Similar powers are contained in the order made by this court on May 10, 2008, which include a power to, "apply for any
vesting order or other order as necessary to convey the property or any part or parts thereof to a purchaser or purchasers thereof’
free and clear of any licns or encumbrances affecting such property.”

21 The issue the court has to consider is whether the Receiver is properly exercising its discretion. The affidavit of Michacl
Armstrong, sworn May 26, 2008 describes the interest that the Receiver has reccived with respect to the sawmill. There have
been inquiries from some 14 entities. Ten entities have executed confidentiality agreements and the Receiver has received six
expressions of interest and/or offers to purchase the Fort St. James sawmill and/or the forest licence as of May 26, 2008.
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22 The Receiver expresses the opinion that based upon the level of interest in the assets to date, the Receiver is of the view
that it can realize more from the sale of the Fort 81 James sawmill and the forest licence to another party rather then close
the sale to Columbia,

23 Columbia submits that the reference contained in Bennett on Receiverships docs not apply to contracts involving real
property or does not apply where there is an existing contract that is capable of specific performance. In my view, prior to May
22nd, the contract was not capable of speeific performance. Tt is clear that the parties were continuing te exchange drafts of
documents and trying o reach agrecment on the terms of critical documents. No consensus was reached between Pope & Talbot
and Columbis prior to the appointment of the receiver on May 10. Afier that the Receiver made its position clear by letter of
May 14 that it was expressly disclaiming or t¢rminating the asset purchase agreement.

24 Columbin says thal the court should not countenance what amounts to an expropriation of a beneficial interest, It says
that as of February 5, when the asset purchase agreement was signed, a beneficial interest in the rer) property involved was
transferred to the purchaser pending completion of the sale at which time the legal interest would also be transferred.

25  The specific argument is contained in paragraphs 57 and 58 of the purchaser’s brief, It says:

When a valid contract for the sale of land comes into existence, the vendar becomes in equity o constructive trustee for
the purchaser and the beneficial ownership passes to the purchaser,

In support is cited Victor De Castri Q.C., The Law of Vendor and Purchase, (3d), Toronto, Thompson Canada Limited, 2007,
at paragraph 17. Paragraph 58 goes on to submit:

Conscquently, Columbin is the beneficial owner of the Ft. St. James sawmill asscts and the seliers became the trustee of
those assets for Columbia,

The question is whether that is so.

26 It is clear that the extract from De Castri relied upon by the purchaser states, in the first paragraph, under paragraph
17 entitled "Trust,” on page 1-12, that: “The beneficial ownership passes to the purchaser.” However, the text pocs on to say,
at the bottom of that page that: "The purchaser's status as equitable owner is contingent upon the contract being specifically
enforeeable.”

27  Over the page, on 1-13, the first paragraph states:

it is clear, then, that the precise position which the parties stand with respect to each other is, in fieri until certainty as to
the consummation of the contract by conveyance or transfer is established, at which point the respective characters of the
partics as trustee and cesfui que trust relate back to the date of the contract and confirm that throughout the contract the
legal estate was in the vendor and the equitable interest in the purchaser,

So it appears that before a purchaser can achicve "cquitable owner” status, the parties must have reached “certainty."
28  Here no such certainty had been cither by May 14 when the Receiver's counsel wrote to the purchaser's lawyer,

29  The closing date of April 30 passed without a closing. The parties, Pope & Talbot and Columbia, continued to negotiate
the terms of necessary documents relating to the tansaction, and shortly before the receivership order was made, Pope & Talbot,
understandably, started to withdraw from these exchanges in light of the pending receivership. As of the receivership date on
May 10 there was certainly no consensus ad idem on all the outstanding matters.

30 After May 10, the Receiver never affirmed the asset purchase agreement. On May 14, the Receiver disclaimed the
agreement or, in the alternative, took the position that it had been terminated. Hence, it is my view that the contract was never
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specifically enforceable or capable of specific performance at any time prior to May [4. The certainty referred to by De Castri
in his text was in fact never achicved.

31 The purchaser subsmits that the conduct of the parties supports an estoppel by conduct argument, Tt is true that Pope &
Talbot continued to attempt to close the transaction aRer April 30, But by about May the 8th, Pope & Talbot withdrew from the
field, so to spesk, because of the impending receivership, There is no cvidence of any conduet of the part of the Receiver that
could give rise to an estoppel. The Reeeiver was entitled to a reasonable period of time, after May 10, to consider its position.
It did this, between May 10 and May 14, and on the latter date it took its position.

32 Soinmy view, under the principles sct out by the Court of Appeal in New Skeena Forest Products Inc., Re, the Receiver
was not bound by this contract which had been entered into by Pope & Talbot on February the 5th. Here cenainty had not
been established by the time the receiving order was made. The Receiver never nffirmed the contract cither explicitly or by its
conduct. Hence [ would allow the Receiver's application, filed May 27, and dismiss the eross moetion of Columbia.

33 Anything arising, counsel? You raised the deposit issue Mr. Hughes.

34 MR, HUGHES: Yes, there is one minor issue with respect to paragraphs 5 and 6 of the order, such that we need, essentially,
to be at liberty to apply to this eourt for directions with respect to the treatment of the deposit,

35 THE COURT: Certainly,

36 MR, JACKSON: My Lord, I could add, very quickly, I'm sure, with my friends' assistance, a paragraph afier 5 and 6
to say, notwithstanding anything hercin, that the partics are at liberty to make further application to this court regarding the
treatment of the deposit under the purchase agreement, something along those lines.

37 THE COURT: Sure, that will be fine.

38 MR. JACKSON: Thank you.
Applicarlon granted: cross-motion dismissed.

Footnotcs
* A corrigendum issued by the court on September 25, 2008 has been incorporated hercin.
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— followed

Statutes considered:

Condominium Act, 1996, 5.0. 1998, ¢. 19
Generally — referred to

s. 78 — considered

§. 79 ~ considered

Land Tirles Act, R.5.0., 1990, ¢. L.5
5. 44(1} 4 4 -— considered

s, 93(3) —~ referred to

MOTION by receiver for orders appraving sale of debtor's commercial property and authorizing vesting out of purchase
agreements and leases for units on property.
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Morawerz L

1 The Receiver brings this motion for an order (i) approving the Recciver's proposed marketing and sales process in respect
of the Respondent's commercial property in Brampton, Ontario (the "Property”); and (ii) authorizing the Receiver to terminate
and obtain an order vesting out certain unit purchase agreements and leases with respect to cerain units in the Property, such
vesting order to be issucd in the event that the Receiver receives an acceptabie offer to purchase the Property which requires
vacant possession,

2 The Receiver takes the position that the only practical approach to maximizing recovery for the stakeholders is to market
and scll the Property as a whole (in accordance with the process outlined in the First Report) to the widest of possible market
which would include (i) potential purchasers prepared to complete the project as a registered condominium and scll the units,
as well as {if) potential purchasers who may wish to purchasc the Property and lease out the units without registering the project
as a condominium. In order to reach both potential markets it is the Receiver's apinion that it is necessary for it to be able to
deliver the Property free and clear of the purchase agreements and leases. The Receiver therefore seeks approval of the proposed
marketing proposal with the express condition that it can offer the Property free and clear of the purchase agreements and
leascs. In effect, the Receiver is seeking an order that those agreements and leases can be "vested out” upon the approval of any
agreement to scll the Property, recommended by the Receiver at the completion of the marketing process, if vacant possession
is required by the terms of any recommended purchase agreement.

3 Further, the Receiver recognizes that there is a possibility that a potential purchaser may wish to complete the project as
a condominium and may therefore wish to adopt one or mere of the agreements or leases or renegotiate such agreements or
leases. The Receiver therefore secks an order that it be authorized, but not bound, to terminate the agreements and leases to
allow for the possibility that termination may not be necessary.

4 On the other hand, o group of purchasers (the "Unitholders") have entered into agrecments with 2012241 Ontario Limited
("the Debtor™) and have made significant investments in the project, it some cases having paid the entire purchase price for
their units or having invested many thousands of dollars for the leaschold improvements for businesses which are currently
operating out of the premises. Some of the Unitholders made payments of the entire purchase price at the time of accupancy
closings. Others made partial payments and began to make occupancy payments for taxcs, maintenance end insurance and have
made those payments to the Debtor and later the Receiver,

5 At the time of accupancy, the Debtor ndvised that registration and the final closing would take place in approximately
three months. However, registration did not take place as anticipated and in 2011, TD Bank, the first mortgagee, appointed a
receiver of the Property. TD subsequently assigned its position to Firm Capital Mortgage Fund Inc ("Firm Capital"},

6 Subscquent to the registration of the TD/Firm Capital mortgage, the debtor entered inte a number of "pre-sale” agreements,
referenced above, pursuant to which several persons agreed to purchase units in the proposed condominium, to close when the
Property was registered as such,

7 The Unitholders take the position that the Receiver's proposed course of action would favour Firm Capital and would
disregard the interests of the Unitholders. The Unitholders take the position that the Receiver should recognize their purchase
agreements and proceed to complete the condominium project and bring it to registration at which point the existing purchase
agreements could be closed and the balance of the units sold.

8  The Deblor also entered into a number of leases of units afler the registration of the TD/Firm Capital mortgage. Although
the records are not clear, the Receiver reports that it appears that the Debtor entered into agreements of purchase and sale with
respect to 29 units and leases with respect to 5 units, The balance of 30 units appear to be unsold and not leased.

9  None of the agrcements and leases are registered against the title to the Property.
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10 All of the agreements of purchase and sale contain clauses expressly subordinating the purchasers' interests thercunder
to the Firm Capital mortgage security. The provisions read as follows:

26, Subordination of Agreement

The Purchaser agrees that this Agreement shall be subordinate to and postponed to any mortgages arranged by the Vendor
and any advances thercunder from time to time, and lo any casement, service agreement and other similar agreements made
by the Vendor concerning the property or lands and also to the registration of all condominium documents. The Purchaser
agrees to do alf acts necessary and exccute and deliver all necessary documents as may be reasonably required by the
Vendor from time to time to give effect to this undertaking and in this regard the Purchaser hereby irrevocably nominates,
constitutes and appoints the Vendor or any of its authorized signing officers to be and act as his lawful attorney in the
Purchaser's name, place and stead for the purpose of signing all documents and doing all things necessary to implement
this provision,

11 Three of the five lcases also contain similar subordination clauses. The other two leases contain subordination clauses
that only refer to mortgages or charges created after the date of the leases. However, the Receiver has been informed that the
tenant of one of the units recently terminated its lease and the other unit is vacant and the former Receiver has advised that it
believes the lease was terminated or abandoned.

12 Tt appears from the Debtor’s records that most of the Unitholders who entered into agreements (o purchase units paid
deposits to the Debtor which are held in trust pursuant to the provisions of the Condominium Act, 1998, The Receiver advises
that while those records contain numerous inconsistencies which made it impossible for the Receiver to determine with certainty
whose deposit remains in trust, it appears that most of the initial purchase deposits remain in trust.

13 However, five purchasers apparently paid to the Debtor or its solicitors the balance of the purchase price, notwithstanding
that the project had not been registered and further authorized the law firm in question to release the funds from trust and pay
them to the holder of the second mortgage registered against title, Those payments total more than $1.2 million.

14 The Receiver advises that it does not have the financial resources to complete the Property to the point of registration as a
condominium or to market the unsold units, The Receiver is of the view that the revenue currently generated by the Property is
not sufficient to cover ongoeing operational expenses, let alone the costs of completing construction, marketing and other related
costs. Further, Firm Capital is not prepared to advance funds for this purpose, nor is Firm Capital prepared to subordinate its
meortgage security to any new lender.

15 Inaddition, the Receiver has advised that it will not be in a position to close at least five of the pre-sold units due to the fact
that the purchasers of those units paid to the Debtor the full balance of purchase price under their agreements and authorized
the Debter to pay those funds to the second mortgagee instead of being held in trust,

16  From the standpoint of the Unitholders the main issuc on this motion is whether the Receiver should be permitted to
terminate the agreements of purchase and sale and effectively vest out the interests of the Unitholders,

17 Counsel to the Unithalders points out that at the time of the commencement of the receivership, all stakeholders had
the expectation that the project would proceed to registration and that the existing agreements of purchase and salc and lease
agreements would be honoured.

18  Counsel to the Unitholders argued that in moving to the appointment of the Reeeiver, TD had indicated that its goal was
to expedite registration and that this was a reasonable goal given that the project was virtually complete and that owners and
tenants were operating businesses from their units,

19 Counsel further submits that developers and their successors have a statutory obligation to expedite registration of the
condominium so that title to the individual units can be conveyed. Counsel referenced s. 79 of the Condominium Act, 1998
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(the "Act") with respect to the duty to register declaration and description and that the existence of these duties, although not
binding on the Receiver, are relevant considerations in determining the actions which the Receiver should be approved to 1ake.

20 The position put forth by the Unitholders was adopted by counsel to LawPro as insurer for Paltu Kumar Sikder.

21 In my view, this secondary argurnent can be disposed of on the basis that neither Firm Capital nor the Receiver is a
“declarant” or "owner" of the Property. In my view the activities of Firm Capital and the Receiver are not governed by the
provisions of ss. 78 and 79 of the Act. Neither Firm Capital nor the Receiver have statutory obligations to the Unitholders,

22 With respect to the main issue, counsel to the Receiver submits that as a matter of law the first mortgage takes legal
priority over the interests, il any, of the purchasers and the lessees. (See: Subscction 93 (3) of the Land Titles Act.)

23 In this case, the first mortgage was registered on October 20, 2008, The mortgage is in default. The unit purchase
agreements and leases are all dated afier that date and are not registered.

24 Counsel to the Receiver also points out that with respect to the leases, ss. 44 (11(4) of the Land Titles Act provides that
any lease "for a period yet to run that does not exceeds three years" is decmed not to be an encumbrance. All of the leases in
question are unregistered and run for periods exceeding three months. Accordingly, counscl submits that they are subordinate
to the registered first mortgage.

25  In addition, the purchase agreements and leases contain expressed clauses subordinating the interests thereunder to the
first mortgagee, The Court of Appeal has held that the existence of such express subordination provisions negate any argument
that the mortgagee is bound by actual notice of a prior interest. (See: Counsel Holdings Canada Ltd, v. Chanel Club Lid. (1997),
33 O.R. (3d) 285 (Ont. Gen. Div.)))

26 Further, counsel submits that in any event, it is doubtful that the purchase agreements create an interest in Jand, referencing
paragraph 19 of the Purchase Agreements which provide in part as follows:

19. Agreement not to be Registered
The purchaser acknowledges this Agreement confers a personal right only and not any interest in the Unit or property...
27 lagree that the position of Firm Capital takes legal priority over the interests of the purchasers and lessees.

28 Counsel to the Receiver submits that the position taken by the Unitholders is esscntially that they wish specific performance
of their purchase agreements. Counsel to the Receiver submits that this court has previously held that specific performance
(specifically in the context of an unregistered condominium project) should not be ordered where it would amount to "a
mandatory order that requires the incurring of borrowing obligations against the subject property and completion of construction
ordered to bring the property into existence". (See: 1565397 Ontario Inc., Re (2009), 54 C.B.R. (5th) 262 (Ont. 8.C.J.).} Taccept
this submission,

29 In my view, the law is clear that the Receiver is not required to borrow the required funds to close the project nor is the
first secured creditor required to advance funds for such borrowing,

30  Having reviewed the evidence and hearing submissions, I am satisfied that the recommendation of the Receiver that
it be authorized to market the property in accordance with the process recommended in the First Report is reasonable in the
circumstances.

31 With respect to the second issue, namely, whether the Receiver should be authorized to terminate purchase agreements and
leases and be entitled to a vesting order that terminates the interest of parties to purchase agreements and leases, it is necessary
for the Receiver to take into account equitable considerations of all stakeholders,
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32 The remaining question is whether there are any “equities” in favour of the purchasers and lessees that would justify
overriding first mortgagee's legal priority rights,

33 Counsel to Firm Capital submits that the equitable considerations with respect to the Unitholders are limited. The interests
of the Unitholders fall into four categorics:

i. Those who paid deposits that are still held in trust;
ii. Those who purpart to have purchased units and paid deposits but which are apparently not held in trust;

iit. Those who paid the balance due on closing under their agreement and authorized release of those funds to the
second mortgagee;

iv, Those who claim to have incurred expenses in renovating or improving their units.

34 With respect to the first category, it scems to me that these purchasers would be entitled to the return of their deposits
held in trust if the Sale Agreements are terminated and they will not incur any significant financial losses,

35  The sccond category of purchasers, whose deposits are not held in trust for whatever reason, may have some remedy
against the Debtor, ot perhaps its advisers.

36  The third category of purchasers paid the balance of their purchase price and expressly authorized the release of those
funds from trust to be paid to the second mortgagee, notwithstanding the subordination clauses of their Sale Agreements and
the fact that they would not be receiving title to their unit at that time. It seems to me that these purchasers ran the risk of losing
thosc payments, but they may have recourse against other parties.

37  The fourth category of purchasers claim that they have spent significant sums of money on renovations and improvements
to their proposed units, and on equipment. As counsel for Firm Capital points out these purchasers spent this money at their
own risk and are subject to the subordination clause in their Sale Agreement.

38 In considering the equities of the situation, it scems to me that a review of the above categories establishes that the equities
do not favour the Unitholders. These Unitholders either have a remedy to receive back their original deposits or, alternatively,
they are responsible for sny losses over and above that amount. In the result, I have not been persuaded that the positions of
the Unitholders/opposing purchasers, as supported by LawPro have merit.

39  The Receiver's motion is granted and an order shall issue approving its proposed process of marketing and sale, with
related relief, as set forth substantially in the form of a draft order atiached as Schedule "A" to the notice of motion with revisions
to reflect the Receiver's intent as expressed in paragraphs 20 and 21 of the factum submitted by counsel to the Receiver.

Motion granted.
kond of Document Copyaight © Thonsan Resors Canada Linmvted or s leensors (exchiding mdividual court documents). Al righus
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Court File No. CV15-10882-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE CONSTRUCTION LIEN ACT,
R.S.0. 1990, c. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY
JADE-KENNEDY DEVELOPMENT CORPORATION

FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE
CONSTRUCTION LIEN ACT, R.8.0. 1990, c. C.30, AS AMENDED

ENDORSEMENT

June 4, 2015

Harvey Chaiton and Sam Rappos for Trustee

David Shiller for Purchasers

[1]  This is a motion by Collins Barrow Toronto Limited in its capacity as court appointed
Construction Lien Act (“CLA”) trustee (the “Trustee”) for an order authorizing it to terminate or
disclaim two residential agreements of purchase and sale (the “Agreements™) dated February 9,
2015 between Jade-Kennedy Residential Corporation as vendor and Roger James Dol on the one
hand and Anna Gayle Andrew on the other (the “Purchasers”). In each case the Agreements
related to the purchase of a residential condominium unit in Phase II of a development by Jade-
Kennedy Development Corporation known as South Unionville Square for a purchase price for

each unit of $200,000 and a deposit of $5,000.
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[2] The Purchasers submit that the court should order the Trustee to complete the
Agreements. They submit the court has no basis for determining if the sale of the units was
improvident because the Trustee has not provided any evidence of the true market value of the
units. They further submit the Trustee has provided no evidence of bad faith or improper

conduct on the part of the Purchasers.

[3] The Trustee does not rely on the fact that sales of the units are improvident or that there
was bad faith or improper conduct on the part of the Purchasers. Rather, it relies on the principal
that a court appointed receiver is not bound by existing contracts made by the debtor: Bank of
Montreal v. Scaffold Connection Corp., [2002] A.J. No. 959, 36 C.B.R. (4™ 13 (Alberta C.A.);
New Skeena Forest Products Inc. v. Kitwanga Lumber Co., [2005] B.C.J. No. 546, 9 C.B.R. (5™

267 (B.C.C.A.).

[4] In this case, the Trustee was appointed pursuant to s. 68 of the CLA which provides in
subparagraph (2) that “subject to the supervision and direction of the court, a trustee appointed
under subsection (1) may, (a) act as receiver and manager...” Further, paragraph 3 of the
Trustee’s appointment order dated February 11, 2015 authorizes and empowers the Trustee to act
as receiver and manager of the property and take any steps reasonably incidental to the exercise
of the powers. Based on the above, therefore, I am satisfied that the Trustee is not bound by the
Agreements entered into prior to its appointment. That, however, does not end the matter.
Although the Trustee is not bound by prior agreements, it is clear that it cannot arbitrarily
terminate them: see Bennett on Receiverships, 2™ ed. Carswell p. 341. Any decision to terminate

must be done in a fair and proper manner.
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[5] In Firm Capital Mortgage Fund Inc. v. 2012241 Ontario Ltd., 2012 ONSC 4816, 99
CBR. (Sm) 120 (Ont. S.C.J.), Morawetz J. (as he then was) dealt with the issue of a receiver
terminating certain purchase agreements for units in an unregistered condominium in connection
with the approval of a proposed marketing and sales process of the respondent’s commercial
property. In considering the receiver’s right to terminate the purchase agreements, Morawetz J.
held it was necessary for the receiver to take into account the equitable considerations of all
stakeholders. In my view, the Trustee’s decision to terminate the Agreements is appropriate
having regard to the interests of all stakeholders. In that regard, the Trustee has presented
evidence in the form of a recent listing for sale of a similar unit; previous sales in 2014 (2) and
2013 (1) of similar size units; and an offer in March 2015 for Unit 117, one of the two units in
dispute. That evidence is sufficient, in my view to establish that the purchase price in each of the
Agreements is materially below fair market value for the unit. Aeccordingly, to permit the
Agreements to close would be prejudicial to the mortgagees, lien claimants and other creditors of

Jade-Kennedy.

[6] The Agreements (which are, except for the purchaser and unit number, identical) contain
clauses subordinating the Purchasers’ rights to any mortgagees (para. 15) and acknowledging
that the Purchaser, by executing the Agreement, has not acquired any equitable or legal interest
in the unit or property (para. 16). The Purchasers each paid a deposit of $5,000 at the time the
Agreements were executed but the Trustee has agreed to return the deposit. In my view, when
the equitable considerations of all the stakeholders, including the Purchasers, are taken into
consideration, termination of the Agreements is appropriate. Given the evidence, I am of the
view that the Trustee has a reasonable basis for terminating the Agreements. Order authorizing
same, as requested, to issue.
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[7] The Confidential Supplement to the Third Report of the Trustee contains confidential
information as to the net sale price the agent indicated it could sell Unit 117 for. In the

circumstances and at the request of the Trustee that Supplemental Report shall be sealed until

further order of the Court.

f8] As the Trustee does not request costs, no order as to costs.

Pattillo J.
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IN THE MATTER OF THE CONSTRUCTION LIEN ACT, R.S.0. 1990, c. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY 144 PARK LTD. FOR THE APPOINTMENT OF A TRUSTEE
UNDER SECTION 68(1) OF THE CONSTRUCTION LIEN ACT, R.S.0. 1990, ¢. C.30, AS AMENDED

Court File No. CV15-10843-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceedings commenced at Toronto

BOOK OF AUTHORITIES
OF THE TRUSTEE

(re motion for Advice and Directions)
(motion returnable October 16, 2015)

Doc#3463154v1

CHAITONS LLP
5000 Yonge Street, 10™ Floor
Toronto, ON M2N 7E9

Harvey Chaiton (LSUC #21592F)
Tel: (416)218-1129

Fax: (416)218-1849

E-mail: harvey@chaitons.com

Sam Rappos (LSUC #51399S)
Tel: (416)218-1137

Fax: (416) 218-1837

E-mail: samr@chaitons.com

Lawyers for the Trustee



