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Court File No. CV15-10843-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE CONSTRUCTION LIEN ACT,
R.8.0. 1990, ¢. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY 144 PARK LTD.
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE
CONSTRUCTION LIEN ACT, R.8.0. 1990, c. C.30, AS AMENDED

NOTICE OF MOTION
(returnable May 25, 2016)

COLLINS BARROW TORONTO LIMITED (“CBTL”), in its capacity as Court-
appointed Construction Lien Act (Ontario) (the “CLA™) trustee in this proceeding (the
“Trustec”) will make a motion to a Judge of the Commercial List on May 25, 2016 at 10:00
a.m., or as soon after that time as the motion can be heard, at 330 University Avenue, Toronto,

Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:

(a) an order vesting the right, title and interest of 144 Park Ltd. (“144 Park™) in

residential condominium unit known as suite 702, parking unit known as unit 26,
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(b)

{c)

(d)

-2.

level 3, and locker unit known as unit 27, level 2, in and to Janice Victoria Bryson
free and clear of all claims and encumbrances (except for permitted

encumbrances) upon delivery of a Trustee’s certificate to the purchaser;

an order vesting the right, title and interest of 144 Park in residential
condominium unit known as suite 1506, parking unit known as unit 40, level 1,
and locker unit known as unit 31, level 2, in and to Rohit Rocky Jain free and
clear of all claims and encumbrances (except for permitted encumbrances) upon

delivery of a Trustee’s certificate;

an order authorizing the Trustee to make a distribution of $88,882.72 from the net
sale proceeds of the Property (as defined below) being held by the Trustee
pursuant to the Order of The Honourable Mr. Justice Newbould dated August 5,
2015 (the “August 5" Order”), to 694643 Ontario Limited cob O’Connor
Electric (“O’Connor Electric”) with respect to its entitlement to the deficiency in

the holdback amount required to be retained under the CLA; and

such further and other relief as counsel may request and this Honourable Court

may permit.

THE GROUNDS FOR THE MOTION ARE:

Background

1. On January 22, 2015, CBTL was appointed as Trustee under the CLA with respect to

lands and premises owned by 144 Park known municipally as 142, 144 and 148 Park

Street and 21 Allen Street West, Waterloo, Ontario, and legally described in Schedule

Dock3637848v1
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“A" to the Appointment Order (the “Property”) pursuant to the Order of The Honourable

Mr. Justice Penny dated January 22, 20135.

2. There were 128 units that were the subject agreements of purchase and sale with 144

Park, and 20 unseld units (collectively, the “Unsold Units™).

3. Pursuant to the August 5™ Order, the Trustee was authorized to sell, convey, or transfer
the Unsold Units without the approval of the Court if the purchase price is within 95% of
the listing price for the residential unit or the Trustee has obtained the written consent of

the first mortgagee of the Property or its assignee to the sale price.
4, The Unsold Units included residential condominium units known as suites 702 and 1506.

5. The Trustee entered into an agreement of purchase and sale with Janice V. Bryson dated
January 18, 2016 for the sale of suite 702, along with a parking unit and a locker unit to

be allocated by the Trustee.

6. The listing price for suite 702 was $419,900 and the purchase price is $410,000, which
amounts to 97.62% of the listing price. As a result, pursuant to the August 5" Order, the
Trustee has been authorized by the Court to complete this sale transaction. However, to
do so, the Trustee requires the Court to grant a vesting order for the property to be sold to

Ms. Bryson.

7. The Trustee entered into an agreement of purchase and sale with Rohit Rocky Jain dated
February 26, 2016 for the sale of suite 1506, along with a parking unit and a locker unit

to be allocated by the Trustee.

Doc#36378949v1
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The listing price for suite 1506 was $524,990 and the purchase price is $510,000, which
amounts to 97.14% of the listing price. As a result, pursuant to the August 5™ Order, the
Trustee has been authorized by the Court to complete this sale transaction. However, as
with the sale transaction for suite 702, to do so the Trustee requires the Court to grant a

vesting order for the property to be sold to Mr. Jain.

Construction Lien Claims Process

9.

10.

11.

12,

Pursuant to the Order (re Construction Lien Claims Process) of The Honourable Mr.
Justice Wilton-Siegel dated April 23, 2015 (the “Claims Process Order”), the Trustee is

to implement and administer a construction lien claims process.

The Claims Process Order authorized and directed the Trustee to make recommendations
to the Court regarding the determination of holdback(s) and priorities with respect to the
improvement and the Property, including priorities with respect to any proceeds of sale of

the Property.

Pursuant to the August 5™ Order, the Trustee was authorized and directed to retain $5.4
million from net sale proceeds of the Property in an interest bearing trust account in

respect of construction lien claims pending further order of the Court (the “Reserve™).

Pursuant to the Order of the Honourable Mr. Justice Newbould dated October 16, 2015
(the “October 16" Order”), the Trustee was authorized to distribute the aggregate
amount of $932,948.74 from the funds in the Reserve to nine construction lien claimants
that had properly perfected construction lien claims and had agreed to the quantum of

their holdback amounts.

Doc#3637949v1
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13. Pursuant to the Order of The Honourable Madam Justice Mesbur dated December 3,
2015, the Trustee was authorized by the Court to distribute $305,237.54 from the funds in
the Reserve to eight construction lien claimants that had properly perfected construction
lien claims and had agreed to the quantum of their holdback amounts..

14.  All but three (3) registered lien claimants have been paid their holdback amounts, other
than, among others, O’Connor Electric.

15.  O’Connor Electric registered a construction lien against the Property in the amount of
$254,350.23.

16.  The Trustee and O’Connor Electric have agreed that its holdback amount for distribution
purposes is $88,882.72. As a result, the Trustee requests that the Court grant an order
authorizing the Trustee to distribute $88,882.72 to O'Connor Electric on account of its
entitlement to the deficiency in the holdback required to be retained pursuant to the CLA.

General

17.  The Ninth Report of the Trustee dated May 20, 2016 (the “Ninth Report™).

18. Rules 1.04, 1.05, 2.01, 2.03, and 37 of the Rules of Civil Procedure (Ontario).

19. Sections 22 and 78 of the CLA.

20.  The inherent jurisdiction of the Court.

21.  Such other grounds as counsel may advise and this Honourable Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:

Doc#3637849v1
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Li The Ninth Report and the Appendices annexed thereto; and

2 such further and other material as counsel may advise and this Honourable Court may
permit.

May 24, 2016 CHAITONS LLP
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INTRODUCTION AND PURPOSE OF THE NINTH REPORT

1. Pursuant to the Order of the Ontario Superior Court of Justice (Commercial List) (the
“Court”) dated January 22, 2015 (the “Appointment Order”), Collins Barrow Toronto
Limited was appointed Construction Lien Act (Ontario) (the “CLA™) trustee (the

“Trustee™) with respect to certain lands and premises owned by 144 Park Ltd. (“144
Park”) and known municipally as 142, 144 and 148 Park Street and 21 Allen Street
West, Waterloo, Ontario, and legally described in Schedule “A™ to the Appointment
Order (the “Property”).

The purpose of this Ninth Report of the Trustee (the “Ninth Report”) is to request that

the Court grant orders:

a)

b)

vesting the right, title and interest of 144 Park in residential condominium unit known
as suite 702, parking unit known as unit 26, level 3, and locker unit known as unit 27,
level 2, in and to Janice Victoria Bryson free and clear of all claims and
encumbrances (except for permitted encumbrances) upon delivery of a Receiver’s

certificate to the purchaser;

vesting the right, title and interest of 144 Park in residential condominium unit known
as suite 1506, parking unit known as unit 40, level 1, and locker unit known as unit
31, level 2, in and to Rohit Rocky Jain free and clear of all claims and encumbrances

(except for permitted encumbrances) upon delivery of a Receiver’s certificate; and

authorizing the Trustee to make a distrilbution of $88,882.72 from the net sale
proceeds of the Property being held by the Trustee pursuant to the Order of Mr.
Justice Newbould dated August 5, 2015 (the “August 5™ Order™), to 694643 Ontario
Limited cob O’Connor Electric (“O*Connor Electric”) with respect to its entitlement

to the deficiency in the holdback amount required to be retained under the CLA.



3. The Appointment Order together with related Court documents has been posted on the

Trustee’s website, which can be found at htip://www.collinsbarrow.com/en/cbn/current-

engagements-toronto/ 144-park-ltd.

TERMS OF REFERENCE

4, In preparing this Ninth Report and making the comments herein, the Trustee has relied
upon unaudited financial information, the books and records of 144 Park, discussions
with management and employees of 144 Park and other companies within the MADY
group of companies, and information received from third-party sources (collectively, the
“Information™). Certain of the information contained in this Ninth Report may refer to,
or is based on, the Information, As the Information has been provided by 144 Park, lien
claimants or other parties, the Trustee has relied on the Information and, to the extent
possible, reviewed the Information for reasonableness. However, the Trustee has not
audited or otherwise attempted to verify the accuracy or completeness of the Information
in a manner that would wholly or partially comply with Generally Accepted Assurance
Standards pursuant to the CPA Canada Handbook and, accordingly, the Trustee expresses

no opinion or other form of assurance in respect of the Information.

SALE OF SUITES 702 AND 1506

5. As has been previously reported to the Court, 144 Park was the owner of a 19-storey

residential condominium project containing 148 residential units and 1 guest unit.

6. Pursuant to the Appointment Order, the Trustee was authorized and empowered to,

among other things:

a) act as receiver and manager of the Property;

b) take possession and control of the Property and any and all proceeds, receipts and

disbursements arising out of or from the Property; and



10.

11.

12.

13.

c) complete the existing agreements of purchase and sale for the pre-sold residential

units and related parking units and storage units that form part of the Property.

As of the date of the Trustee’s appointment, 144 Park had entered into agreements of
purchase and sale with purchasers for the sale of 129 residential units and parking and

locker units to be allocated by 144 Park to the purchasers.

One of the sale transactions was an agreement of purchase and sale with a lien claimant,
Brody Wall System Ltd., dated December 5, 2014, which was terminated by the Trustee
on May 4, 2015 in accordance with the Order of Mr. Justice McEwen dated April 29,
2015.

As a result, there were 128 units that were the subject of sale agreements with 144 Park,
and 20 unsold units (coliectively, the “Unsold Units™).

The Unsold Units included residential condominium units known as suites 702 and 1506.

The Appointment Order did not authorize or empower the Trustee to market or seill the
Unsold Units.

Pursuant to the August 5™ Order, the Trustee was authorized by the Court to sell, convey,
or transfer the Unsold Units or any part or parts thereof without the approval of the Court
if the purchase price is within 95% of the listing price for the residential unit or the
Trustee has obtained the written consent of the first mortgagee of the Property or its

assignee.

The Trustee entered into an agreement of purchase and sale with Janice V. Bryson dated
January 18, 2016 for the sale of suite 702, along with a parking unit and a locker unit to
be allocated by the Trustee.



14.

15.

16.

17.

The listing price for suite 702 was $419,900 and the purchase price is $410,000, which
amounts to 97.62% of the listing price. As a result, pursuant to the August 5™ Order, the
Trustee has been authorized by the Court to complete this sale transaction. However, to
do so, the Trustee requires the Court to grant a vesting order for the property to be sold to
Ms. Bryson. Collectively attached hereto as Appendix “A” are the parcel registers for

the property subject to this sale transaction.

The Trustee entered into an agreement of purchase and sale with Rohit Rocky Jain dated
February 26, 2016 for the sale of suite 1506, along with a parking unit and a locker unit
to be allocated by the Trustee.

The listing price for suite 1506 was $524,990 and the purchase price is $510,000, which
amounts to 97.14% of the listing price. As a result, pursuant to the August 5" Order, the
Trustee has been authorized by the Court to complete this sale transaction. However, as
with the sale transaction for suite 702, to do so the Trustee requires the Court to grant a
vesting order for the property to be sold to Mr. Jain. Collectively attached hereto as

Appendix “B” are the parcel registers for the property subject to this sale transaction.

As a result, the Trustee requests that the Court grant vesting orders with respect to the

above-noted sale transactions for suites 702 and 1506.

DISTRIBUTION TO O’CONNOR ELECTRIC

18.

As set out in detail in the Trustee’s Sixth Report dated November 30, 2015, a copy of

which, without appendices, is attached hereto as Appendix “C”:

a) pursuant to the Order (re Construction Lien Claims Process) of Mr. Justice Wilton-
Siegel dated April 23, 2015 (the “Claims Process Order”), the Trustee was

authorized to implement and administer a construction lien claims process;



19.

20.

21.

b) the Claims Process Order authorized and directed the Trustee to make
recommendations to the Court regarding the determination of holdback(s) and
priorities with respect to the improvement and the Property, including priorities with

respect to any proceeds of sale of the Property;

c¢) pursuant to the August 5™ Order, the Trustee was authorized and directed to retain
$5.4 million from net sale proceeds of the Property in an interest bearing trust account
in respect of construction lien claims pending further order of the Court (the

“Reserve”);

d) pursuant to the Order of Justice Newbould dated October 16, 2015, the Trustee was
authorized by the Court 1o distribute $932,948.74 to nine construction lien claimants

from the Reserve; and

e) pursuant to the Order of Madam Justice Mesbur dated December 3, 2015, the Trustee
was authorized by the Court to distribute $305,237.54 to eight construction lien

claimants from the Reserve.

Certain lien claimants asserted that their full lien claim may rank in priority to a first
ranking mortgage in favour of Laurentian Bank of Canada (“LBC”) on its own behalf
and on behalf of National Bank of Canada, securing the principal amount of
approximately $39.0 million (the “LBC Mortgage™). In order to address this issue, the
Trustee sought an order from the Court to establish a process whereby lien claimants
could assert a priority claim to the LBC Mortgage, if they believed that the information to
be provided by LBC and the Trustee warranted same.

Pursuant to the Order (Priority Resolution Process) of Justice Mesbur dated January 11,
2016, the Court approved a process to determine the priority of claims of the construction

lien claimants and LBC to the remaining funds being held by the Trustee.

Any lien claimant wishing to assert a priority claim over the LBC Mortgage beyond the

basic holdback amount was required to assert such priority claim and provide supporting

6



22.

23.

24,

25.

26.

documentation by January 29, 2016 (the “Bar Date”). No lien claimants submitted
documentation to the Trustee asserting a priority claim over the LBC Mortgage by the
Bar Date.

On the basis that no lien claimants came forward to assert a priority claim over the LBC
Mortgage, the Trustee paid to LBC all but $208,072 of the Reserve.

As set out in the Trustee’s report dated May 6, 2016, the Trustee continues to hold
$208,072 in the Reserve, which relates to claims for holdback by three lien claimants.
The Trustee is continuing to discuss the claims for holdback of two lien claimants with
their legal counsel and while the third lien claim holdback amount has been agreed to
with the lien claimant, O’Connor Electric, the Trustee has yet to obtain authorization
from the Court to pay this lien claimant. The O’Connor Electric holdback amount is

discussed below.

All other proven lien claimants have been paid their holdback amounts and the Trustee
has not been contacted by any other parties claiming or asserting liens over the Property

that have not yet been addressed.

As detailed in paragraphs 31 and 34 of the Sixth Report, O’Connor Electric registered a
construction lien against the Property in the amount of $254,350.23.

The Trustee and O’Connor Electric have agreed that its holdback amount for distribution
purposes is $88,882.72. As a result, the Trustee requests that the Court grant an order
authorizing the Trustee to distribute $88,882.72 to O’Connor Electric on account of its

entitlement to the deficiency in the holdback required to be retained pursuant to the CLA.



TRUSTEE’S REQUEST OF THE COURT

27.  Based on the foregoing, the Trustee respectfully requests that the Court grant the orders

described in paragraph 2 above.

All of which is respectfully submitted to this Court as of this 20th day of May, 2016.

COLLINS BARROW TORONTO LIMITED
in its capacity as Court-appointed Trustee of
the Property and not ip-ty personal capacity

Per:

/
Name: Bryan A/ Tannenbaum, FCPA, FCA, FCIRP
Title: President

I have the authority to bind the corporation



APPENDIX “A”
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APPENDIX “C”



Court File No, CV15-10843-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE CONSTRUCTION LIEN ACT,
R.S.0. 1990, ¢, C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY 144 PARK LTD.
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE
CONSTRUCTION LIEN ACT, R.S.0. 1990, c. C.30, AS AMENDED

SIXTH REPORT OF THE TRUSTEE

November 30, 2015
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INTRODUCTION AND PURPOSE OF THE SIXTH REPORT

1, Pursuant to the Order of the Ontario Superior Court of Justice (Commercial List) (the
“Court”) dated January 22, 2015 (the “Appointment Order”), Collins Barrow Toronto
Limited was appointed Construction Lien Act (Ontario) (the “CLA™) trustee (the
“Trustee”) with respect to certain lands and premises owned by 144 Park Litd. (“144
Park”) and known municipally as 142, 144 and 148 Park Street and 21 Allen Street
West, Waterloo, Ontario, and legally described in Schedule “A” to the Appointment
Order (the “Property™). A copy of the Appointment Order is attached hereto and marked

as Appendix “A”.

2, The purpose of this Sixth Report of the Trustee (the “Sixth Report”) is to request that the

Court grant an Order:

(a) authorizing the Trustee to engage Mint Realty Inc. Brokerage (“Mint Realty”) to
market the Remaining Units (as defined belaw) on the terms of the Mint Realty
Proposal (as defined below), including advertising and soliciting offers in respect

of the Remaining Units;

(b)  authorizing the Trustee to sell, convey, or transfer the Remaining Units without
the approval of the Court if the purchase price is at least within 95% of the listing
price for the applicable residential unit or the Trustee has obtained the written

consent of the first mortgagee of the Property or its assignee to the sale price;

(©) authorizing the Trustee to make distributions to construction lien claimants of

holdback amounts in the aggregate amount of $315,038.40 from the net sale

Dac#3408688v3
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«3.

proceeds of the Property being held by the Trustee pursuant to the Order of the

Honourable Mr. Justice Newbould dated August 5, 2015 (the “Reserve”);

authorizing the Trustee to continue to hold in the Reserve the aggregate amount of
$363,138.53 in respect of holdback amounts claimed by three (3) construction
lien claimants (694643 Ontario Limited cob as O'Connor Electric (“O’Connor
Electric”), Clonard Group Inc. (“Clonard”), and Sereen Painting Lid.

(“Sereen™)) pending further Order of the Court;

authorizing the Trustee to distribute the balance of the funds in the Reserve to

Laurentian Bank of Canada (“LLBC” or the *Bank™); and

authorizing the Trustee to make further distributions of the net sale proceeds of
the Property to the Bank or its assignee up to the amount of the Bank’s secured

indebtedness without further Court order.

TERMS OF REFERENCE

3. In preparing this Sixth Report and making the comments herein, the Trustee has relied
upon unaudited financial information, the books and records of 144 Park, discussions
with management and employees of 144 Park and other companies within the MADY
group of companies, and information received from third-party sources (collectively, the
“Ynformation™). Certain of the information contained in this Sixth Report may refer to,
or is based on, the Information. As the Information has been provided by 144 Park, lien
claimants or other parties, the Trustee has relied on the Information and, to the extent
possible, reviewed the Information for reasonableness. However, the Trustee has not

audited or otherwise attempted to verify the accuracy or completeness of the Information
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in a manner that would wholly or partially comply with Generally Accepted Assurance
Standards pursuant to the CPA Canada Handbook and, accordingly, the Trustee expresses

no opinion or other form of assurance in respect of the Information.

144 PARK PROJECT

Background

4. As has been previously reported to the Court, the Property was acquired by 144 Park in
September 2011 for the purpose of developing and constructing a 19 story residential
condominium project containing 148 residential units and 1 guest unit (the “144 Park

Project”).

5. 144 Park sought the appointment of the Trustee in January 2015 as it was insolvent and

was not in a position to:

(8) take the necessery steps to have the condominium declaration finalized and

registered;

()  complete the sale transactions for the residential units that had been pre-sold; and

(©)  complete the marketing and sale of the imsold residential units.

6. Pursuant to the Appointment Order, the Trustee was authorized and empowered to,

among other things:

(@  actas receiver and manager of the Property;

(b)  take possession and control of the Property and any and ail proceeds, receipts and

disbursements arising out of or from the Property; and

Doc#34966886v3
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(c)  complete the existing agreements of purchase and sale for the pre-sold residential

units and related parking units and storage units that form part of the Property.

As of the date of the Trustee’s appointment, 144 Park had entered into agreements of
purchase and sale (“Sale Agreements”) with purchasers for the sale of 129 residential

units and parking and storage units to be allocated by 144 Park to the purchasers.

One of the sale transactions was an agreement of purchase and sale with a lien claimant,
Brody Wall System Ltd., dated December 5, 2014, which was terminated by the Trustee
on May 4, 2015 in accordance with the Order of the Honourable Mr. Justice McEwen

dated April 29, 2015.

As a result, there were 128 units that were the subject of Sale Agreements with 144 Park,

and 20 unsold units (collectively, the “Unsald Units”).

The Appointment Order did not authorize or empower the Trustee to market or sell the

Unsold Units.

Pursuant to the Order of Justice Newbould dated August 5, 2015 (the “August 5t
Order”), the Trustee was authorized to engage Mint Realty to market any or all of the
Unsold Units on the terms of Mint Realty’s proposal (the “Mint Realty Proposal”),
including advertising and soliciting offers in respect of the Unsold Units or any part or
parts thereof. The August 5% Order also authorized the Trustee to sell, convey, or
transfer the Unsold Units or any part or parts thereof without the approval of the Court if

the purchase price is within 95% of the listing price for the residential unit or the Trustee

Doc#3408606v3
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has obtained the written consent of the first mortgagee of the Property or its assipnee. A

copy of the August 5 Order is attached hereto as Appendix “B".

Sold Units

12.  As noted above, there were 128 units that were subject to Sale Agreements that the
Trustec was authorized to take steps to close pursuant to the Appointment Order (the

“Sold Units”").

13. As of the date of this Sixth Report, the Trustee has closed the sale of 107 of the 128 Sold
Units. Two more Sold Units are scheduled to close on November 30, 2015. Assuming
that such sale transactions close, as of December 1, 2015, the Trustee will have closed the

sale of 109 of the 128 Sold Units, The remaining 19 Sold Units are as follows:

(8)  six (6) units' that were the subject of the Trustee’s motion for advice and
directions with respect to parking matters that was heard by this Court on October
27, 2015. As a result of the Court’s Endorsement dated November 2, 2015 that
concluded the Court did not suthorize the Trustee to terminate these sale
transactions, counsel to the Trustee has been in contact with counsel to these

purchasers to schedule the closing of these sale transactions;

(b)  three (3) units® that were impacted by the parking motion. Counsel to the Trustee
has been in contact with counsel to these purchasers to schedule the closing of

these sale transactions;

! Units 105, 1201, 1504, 1701, 1804 and 1901
2 Units 604, 704 and 903

Doc#3406686v3
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unit 1802, where the Trustee is in the process of completing required construction
of the unit that 144 Park agreed to complete prior to closing, to the point where
the purchaser has agreed to close the transaction and finish the remaining

construction on his own. A closing date is in the process of being finalized;

two (2) units® where the purchaser has commenced an application seeking to
terminate the sale transactions. The purchaser’s application was originally
commenced in Kitchener and has been transferred to this Court. A hearing date

has yet to be scheduled by the parties;

two (2) units® where the Trustee terminated the Sale Agreements due to purchaser

defaults;

four units® where the Trustee and the purchasers have agreed to terminate the Sale
Agreements in accordance with the terms of the Order of Justice Newbould dated
October 16, 2015 (the “October 16" Order™), a copy of which is attached hereto

as Appendix “C”;% and

unit 1310, where the Trustee and the purchaser are discussing whether the parties
will agree to terminate the Sale Agreement in accordance with the October 16"

Order.

3 Units 1407 and 1408
4 Units 610 and 1009
$ Units 609, 1102, 1801 and 1902

§ These purchasers have agreed to vacate the units by November 30, 2015 (other than 1801, which will vacate the
unit by December 31, 2015) and will be entitled to reimbursement of certain deposit and upgrade monies that were
insured by Aviva Insurance Company of Canada.

Doc#3480680v3



Remaining Units

14.

13.

As noted above, there are six (6) units where Sale Agreements have been terminated by
the Trustee due to purchaser defaults or terminated on consent of the parties. There may
be three (3) additional units terminated on consent of the parties or pursuant to Court

Order (collectively, the “Remaining Units™).

To the extent that the Sale Agreements for the Remaining Units have been or will be
terminated, the Trustee is requesting that the Court authorize it to engage and retain Mint
Reaity to market and sell the Remaining Units in the same manner and pursuant to the
same terms that the Trustee has retained Mint Realty to date to market and sell the

Unsold Units pursuant to the August 5% Order and the Mint Realty Proposal.

CONSTRUCTION LIEN CLAIMS PROCESS

Construction Liens

16.

17.

Construction liens had been registered against the Property in a total amount of
approximately $4.3 million. Attached as Appendix “D” is a chart that sets out the
twenty (20) parties (collectively, the “Construction Lien Claimants”) that registered
twenty one (21) construction liens against the Property, and the amount of their

respective liens.’

Pursuant to the August 5™ Order, the Trustee was authorized and directed to retain $5.4
million from net sale proceeds of the Property in an interest bearing trust account in

respect of construction lien claims pending further order of the Court. This amount

7 Adlers Main Tile & Carpet Co. Ltd. registered two construction liens and has, through its counsel, confirmed to the
Trustee's counsel that the first registered lien is subsumed by the second registered lien.

Doc#dA0Beaava
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19.

20.

21,

-9.

represents approximately 125% of the total face value amounts of the registered

construction liens.

Pursuant to the Order (re Construction Lien Claims Process) of the Honourable Mr.
Justice Wilton-Siegel dated April 23, 2015 (the “Claims Process Order”), the Trustee is
to implement and administer a construction lien claims process (the “Claims Process™).

A copy of the Claims Process Order is attached hereto as Appendix “E*,

The Claims Process Order authorized and directed the Trustee to make recommendations
to the Court regarding the determination of holdback(s) and priorities with respect to the
improvement and the Property, including priorities with respect to any proceeds of sale of

the Property.

As has been previously reported, as of the date of the Trustee’s appointment, there were

no funds being held by 144 Park or the Bank with respect to holdback amounts.

The Trustee has received documentation with respect to the construction liens of each of
the Construction Lien Claimants. The Trustce and its counsel, Chaitons LLP
(“Chaitons™), have reviewed the claims filed by the Construction Lien Claimants
pursuant to the Claims Process. The Trustee has discussed the quantum of each claim
with former employees of 144 Park to confirm whether the amounts claimed by the
Construction Lien Claimants were consistent with the amounts set out in 144 Park’s

books and records.

Doci#3408688va
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Based on such review, it has been determined that each of the Construction Lien
Claimants entered into a contract directly with 144 Park, and there was no general

contractor with respect to the 144 Park Project.

The Trustee has been advised by Chaitons that, pursuant to section 22 of the CL4, 144
Park as owner of the Property was required to maintain a holdback for each Construction
Lien Claimant of ten per cent (10%) of the price of services and materials as they were

actually supplied.

The Trustee has also been advised by Chaitons that, pursuant to section 78(2) of the CL4,
a properly perfected construction lien has priority over mortgages to the extent of any
deficiency in the holdbacks that 144 Park was required to retain under the CLA. As there
were no funds being held by 144 Park, the deficiency in the holdbacks is the entire

amount of the holdbacks.

Distributions from the Reserve

25,

26.

As was previously reported by the Trustee in its Fifth Report to the Court dated October
13, 2015 (the “Fifth Report”), agreement had been reached with nine (9) of the 20
Construction Lien Claimants that had properly perfected construction lien claims as to the
quantum of the holdbacks. A copy of the Fifth Report (without appendices) is attached

hereto as Appendix “F”.

As a result, the Trustee brought a motion returnable October 16, 2015 to obtain an order
suthorizing it to distribute the aggregate amount of $932,948.74 from funds in the

Reserve to the following 9 Construction Lien Claimants:

Doc#3488688v3
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CONSTRUCTION LIEN CLAIMANT AGREED TO OUTSTANDING
HOLDBACK AMOUNT

Global Fire Protection Ltd. $ 85,645.54

J & I Gaweda Construction Limited 103,632.60

T.L.C. Contracting Ltd. 292,217.30

Global Precast Inc, 115,179.62

2050491 Ontario Inc. o/a The Downsview Group 54,202.46

Weston Flooring Limited 468,639.79

Great Pyramid Aluminum Ltd. | 9,410.75

DKS Stone Fabrication & Design Inc. ‘ 42,087.16

Aluminum Window Design Installations Inc. 161,933.52

TOTAL $932,948.74 |

27.  Pursuant to the October 16" Order, the Trustee was authorized to distribute the
$932,948.74 to the 9 Construction Lien Claimants. The Trustee has distributed such
amounts in accordance with the Order.

28.  As a result of the distribution, the Reserve, which originally was in the amount of $5.4

million, is now in the amount of $4,472,242.62 inclusive of accrued interest as of

November 26, 2015.

Additional Distributions from the Reserve

29,

30.

As set out in the Fifth Report, the Trustee required additional time to complete
discussions with the remaining 11 Construction Lien Claimants regarding the quantum of

their holdbacks.

Based on extensive discussions and correspondence between Chaitons and counsel to
Construction Lien Claimants, a review of 144 Park's books and records, discussions with
144 Park management and employees, nine (9) of the remaining 11 Construction Lien

Claimants have properly perfected construction lien claims and the quantum of their
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holdbacks has been agreed to or not disputed as of the date of this Sixth Report for a total

amount of $315,038.40:
CONSTRUCTICON LIEN CLAIMANT AGREED TO OUTSTANDING
HOLDBACK AMOUNT

Bast Home Comfort Inc. $ 10,182.84

Frendel Kitchens Limited 24,471.54

Sam Tortola Enterprises Inc. 10,400.86

CRS Contractors Rental Supply General Partner Inc. 15,869.50

Hammerschlag & Joffe Inc, 13,721.79

Adlers Main Tile & Carpet Co. Ltd. 86,000.00

Brody Wall System Ltd. 26,000.00

Skyway Canada Ltd. 4,257.84

Clonard Group Inc. 124,134.03

TOTAL £315,038.40 |

31, Discussions continue with the three remaining (3) Construction Lien Claimants
(O'Connor Electric, Clonard, and Sereen) concerning the quantum of their holdback
amounts, as discussed below.

32.  With respect to Clonard, based on 144 Park’s books and records, the holdback amount
should be $124,134.03. Clonard has provided documentation in support of its claim that
the holdback amount should be $158,173.33, resulting in a difference of $34,039.30.

33,  The Trustee continues to review the documentation provided by Clonard. At this time,
the parties have agreed that the Trustee will seek Court authority to distribute
$124,134.03 to Clonard, and retain $34,039.30 in the Reserve pending further Order of
the Court.

34,  With respect to the claim of O’Connor Electric, the parties continue to discuss matters

related to its claim. O'Connor Electric has claimed that it is entitled to a holdback
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amount of $254,350.23. The parties have agreed that the Trustee will retain this amount

in the Reserve pending further Order of the Court.

With respect to the claim of Sereen, the parties continue to discuss matters related to its
claim, Sereen has claimed that it is entitled to a holdback amount of $74,749.00. The

Trustee will retain this amount in the Reserve pending further Order of the Court.
As a result, the Trustee is requesting that the Court grant an order authorizing it to:

(a) distribute the agpregate amount of $315,038.40 from the Reserve to the 9

Construction Lien Claimants listed above on account of holdback amounts; and

(b)  retain the aggregate amount of $363,138.53% in the Reserve pending further Order
of the Court in connection with the claims of Clonard, O’Connor Electric and

Sercen;

(c) distribute the balance of the funds in the Reserve in the amount of $3,794,065.69

plus additional interest accrued to date of distribution to the Bank.

Prioritics between the Bank and ihe Construction Lien Claimants

37.

As noted above, the Trustee was advised by Chaitons that the Construction Lien
Claimants were entitled to payment of the deficiency in the holdback amounts from the
net sale proceeds of the Property in priority to the claims of the mortgagees pursuant to

section 78(2) of the CLA.

¥ Calculated by adding the holdback amounts claimed by O'Connor Electric ($254,350.23) and Sereen (574,749)
and the disputed amount of the holdback amount claimed by Clonard ($34,039.30).
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In accordence with the Claims Process Order, the Trustee is to provide recommendations

to the Court regarding priorities with respect to any proceeds of the sale of the Property.

At the request of counsel to certain of the Construction Lien Claimants, the Trustee made
available documentation related to the 144 Park Project, such as appraisals, construction

draw worksheets, and progress draw reports.

The Trustee has been advised by Chaitons that, based on its review of all documentation
and information available to it to date, its view is that the Construction Lien Claimants
arc only entitled to the deficiency in their holdback amounts in priority to the claims of

the Bank as first building mortgagee on the basis of section 78(2) of the CLA.

In a letier dated November 13, 2015, Chaitons wrote to counsel to the Construction Lien
Claimants and set out its view as to the priority between the Bank as building mortgagee
and the Construction Lien Claimants., In the letter, Chaitons requested that counsel
provide their comments on the holdback and priority determinations set out in the letter.

A copy of the November 13, 2015 letter is attached hereto as Appendix “G”.

One issue raised in the letter concerned the final advance made by the Bank to 144 Park
on October 24, 2014, as the first construction lien was registered against the Property on

that date.

At the request of the Trustee, the Bank delivered the Affidavit of Nicole Yap sworn
November 18, 2015 that provides documentary support that the funds advance by the

Bank on October 24, 2014 was advanced prior to the registration of the first construction
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lien. A copy of the Affidavit was provided to counsel to the Construction Lien Claimants

and is attached hereto as Appendix “H",

The Trustee has been informed that, as of the date of this Sixth Report, no Construction
Lien Claimant has challenged or objected to Chaitons’ view as to the extent of the
priority of the Bank’s mortgage over the Construction Lien Claimants (other than with

respect to the deficiency in the holdbacks).

DISTRIBUTION TO LBC FROM NET SALE PROCEEDS

45,

46,

47,

438,

As has previously been reported to the Court, LBC financed the development of the 144
Park Project and registered a charge/mortgage against the Property in the principal
amount of approximately $40 million on May 25, 2012. As a result of postponements
registered in favour of the Bank, the Bank has the first ranking building mortgage against

the Property.

The Trustee obtained an opinion from Chaitons that, subject to customary qualifications

and assumptions, the Bank has a valid and enforceable first building mortgage against the

Property.

Pursuant to the August 5™ Order, the Trustee was authorized to distribute $14 million to
the Bank. In accordance with the Order, the Trustee has distributed the amount of §14

million to the Bank.

Pursuant to the October 16™ Order, the Trustee was authorized to distribute up to $6
million to the Bank. In accordance with the Order, the Trustee has distributed the amount

of $4.5 million to the Bank.
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49,  The Trustee has been informed that, as of November 23, 2015, the Bank was owed

approximately $22,059,111 in connection with the credit facilities it extended to 144 Park

and secured by the Bank’s mortgage.

50.  The Trustee is requesting that the Court authorize it to make future distributions to the

Bank or its assignee from the net sale procceds of the Property up to the amount owed to

the Bank without further Court order.

TRUSTEE’S REQUEST TO THE COURT

51,  Based on the foregoing, the Trustee respectfully requests that the Court issue an Order:

(@

(b)

©

(d)

Doc#3496686v3

authorizing the Trustee 10 engage Mint Realty to market the Remaining Units on

the terms of the Mint Realty Proposal;

authorizing the Trustee to sell, convey, or transfer the Remaining Units without
the approval of the Court if the purchase price is at least within 95% of the listing
price for the residential unit or the Trustee has obtained the written consent of the

first mortgagee of the Property or its assignee to the sale price;

authorizing the Trustee to make distributions to Construction Lien Claimants with
respect to holdback amounts in the aggregate amount of $315,038.40 from funds

in the Reserve;

authorizing the Trustee to continue to hold in the Reserve the amount of
$363,138.53 in respect of the holdback amounts claimed by Clonard, O’Connor

Electric and Sereen pending further Order of the Court,
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(e)  authorizing the Trustee to distribute the balance of the Reserve to the Bank; and

63 authorizing the Trustee to make further distributions of the net sale proceeds of
the Property to the Bank or its assignee up to the amount of the Bank’s secured

indebtedness without further Court order.
All of which is respectfully submitted to this Court as of this 30" day of November, 2015.

COLLINS BARROW TORONTO LIMITED,
in its capacity as Cgprt-appointed Trustee of
the Propgety andf0f in its personal capacity

Per: '
Nanfey B#{af A. Tannenbaum, FCPA, FCA, FCIRP
Title: President

I have the authority to bind the corporation
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