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Court File No. CV15-10843-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE CONSTRUCTION LIEN ACT,
R.S.0. 1990, c. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY 144 PARK LTD.
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE
CONSTRUCTION LIEN ACT, R.S.0. 1990, ¢. C.30, AS AMENDED

NOTICE OF MOTION
(re Vesting Orders for Four Sale Transactions)
(returnable December 16, 2016)

COLLINS BARROW TORONTO LIMITED (“CBTL”), in its capacity as Court-
appointed Construction Lien Act (Ontario) trustee in this proceeding (the “Trustee”) will make a
motion to a Judge of the Commercial List on Friday December 16, 2016 at 10:00 a.m., or as soon

after that time as the motion can be heard, at 330 University Avenue, Toronto, Ontario.
PROPOSED METHOD OF HEARING: The motion is to be heard orally.
THE MOTION IS FOR:

(a) an order abridging the time for service of this notice of motion and the motion

record so that the motion is properly returnable on December 16, 2016;
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(b)

©

(d)

(©
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an order vesting the right, title and interest of 144 Park Ltd. (“144 Park”) in
residential condominium unit known as suite 503, and storage unit known as unit
34, level 2, in and to Margaret Barton and Thomas O'Brien (collectively, the “503
Purchaser”), free and clear of all claims and encumbrances (except for permitted

encumbrances) upon delivery of a Trustee’s certificate to the purchaser;

an order vesting the right, title and interest of 144 Park in residential
condominium unit known as suite 1110, parking unit known as unit 38, level 1,
and storage unit known as unit 29, level 2, in and to Michael Robert McDonell
and Lisa Dawn McDonell (collectively, the “1110 Purchaser”), free and clear of
all claims and encumbrances (except for permitted encumbrances) upon delivery

of a Trustee’s certificate to the purchaser;

an order vesting the right, title and interest of 144 Park in residential
condominium unit known as suite 1203, and storage unit known as unit 43, level
3, in and to Jean Clara Andrey (the “1203 Purchaser”), free and clear of all
claims and encumbrances (except for permitted encumbrances) upon delivery of a

Trustee’s certificate to the purchaser;

vesting the right, title and interest of 144 Park in residential condominium unit
known as suite 1408, parking unit known as unit 43, level 1, and storage unit
known as unit 92, level 2, in and to Lee Hornberger (the “1408 Purchaser”), free
and clear of all claims and encumbrances (except for permitted encumbrances)

upon delivery of a Trustee’s certificate to the purchaser;



-3-

® an order approving the Fifteenth Report of the Trustee dated December 9, 2016
(the “Fifteenth Report”) and the conduct and activities of the Trustee as

described therein; and

(2 such further and other relief as counsel may request and this Honourable Court

may permit,

THE GROUNDS FOR THE MOTION ARE:

Background

1. 144 Park was the owner of a 19-storey residential condominium project containing 148

residential units and a guest suite.

2. On January 22, 2015, CBTL was appointed as Trustee with respect to lands and premises
owned by 144 Park known municipally as 142, 144 and 148 Park Street and 21 Allen
Street West, Waterloo, Ontario, and legally described in Schedule “A” to the
Appointment Order (the “Property”) pursuant to the Order of The Honourable Mr.

Justice Penny dated January 22, 2013.

3. There were 128 units that were the subject of agreements of purchase and sale between
144 Park and purchasers (“144 Park Sale Agreements”), and 20 unsold units (the

“Unsold Units”).

Sale of suites 503, 1110 and 1203

4, Pursuant to the Order of The Honourable Mr, Justice Newbould dated August 5, 2015,
the Trustee was authorized by the Court to sell the Unsold Units, which includes suites

503, 1110 and 1203, without the approval of the Court if the purchase price is within 95%
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of the listing price for the residential unit or the Trustee has obtained the written consent

of the first mortgagee of the Property or its assignee.

As detailed in the Fifteenth Report, the purchase prices for suites 503, 1110 and 1203
under the sale agreements with the 503 Purchaser, the 1110 Purchaser and the 1203

Purchaser are in excess of 95% of the listing prices for the suites.

As a result, the Trustee does not require Court approval with respect to these sale
transactions. However, the Trustee requires the Court to grant a vesting order with

respect to each of the sale transactions.

Sale of suite 1408

7.

At the time of the Trustee’s appointment, the residential unit known as suite 1408 was

subject to a 144 Park Sale Agreement between 144 Park and Gregory Moore.

Pursuant to the Order of The Honourable Madam Justice Mesbur dated December 3,
20135, the Trustee was authorized by the Court to sell the “Remaining Units” (which was
defined to include suite 1408) or any part or parts thereof without the approval of the
Court if the purchase price is within 95% of the listing price for the residential unit or the
Trustee has obtained the written consent of the first mortgagee of the Property or its

assignee.

Mr. Moore defaulted under the sale transaction and as a result, the sale transaction was
terminated by the Trustee on May 27, 2016. The termination of the sale transaction by
the Trustee was approved by the Court pursuant to the Order of The Honourable Mr.

Justice Wilton-Siegel dated July 21, 2016.
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10.  As detailed in the Fifteenth Report, the purchase price for suite 1408 under the sale
agreement with the 1408 Purchaser is in excess of 95% of the listing price for the suite.
As a result, the Trustee does not require Court approval with respect to this sale

transaction, but requires the Court to grant a vesting order with respect thereto.

General

11.  The Fifteenth Report.

12. Rules 1.04, 1.05, 2.01, 2.03, and 37 of the Rules of Civil Procedure (Ontario).

13.  The inherent jurisdiction of the Court.

14.  Such other grounds as counsel may advise and this Honourable Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

1. The Fifteenth Report and the appendices annexed thereto; and

2. such further and other material as counsel may advise and this Honourable Court may

permit.

December 9, 2016 CHAITONS LLP
5000 Yonge Street, 10th Floor
Toronto, ON M2N 7E9

Sam Rappos (LSUC # 51399S)
Tel: (416)218-1137

Fax: (416) 218-1837

E-mail: samr@chaitons.com

Lawyers for the Trustee
TO: THE SERVICE LIST
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INTRODUCTION AND PURPOSE OF THE FIFTEENTH REPORT

L. Pursuant to the Order of the Ontario Superior Court of Justice (Commercial List) (the
“Court”) dated January 22, 2015 (the “Appointment Order”), Collins Barrow Toronto
Limited was appointed Construction Lien Act (Ontario) trustee (the “Trustee™) with
respect to certain lands and premises owned by 144 Park Ltd. (“144 Park”) and known
municipally as 142, 144 and 148 Park Street and 21 Allen Street West, Waterloo,
Ontario, and legally described in Schedule “A” to the Appointment Order (the

“Property”).

2 The purpose of this Fifteenth Report of the Trustee (the “Fifteenth Report”) is to request

that the Court grant orders:

a) vesting the right, title and interest of 144 Park in residential condominium unit
known as suite 503, and storage unit known as unit 34, level 2, in and to Margaret
L. Barton and Thomas P. O’Brien (collectively, the “503 Purchaser”), free and
clear of all claims and encumbrances (except for permitted encumbrances) upon

delivery of a Trustee’s certificate to the purchaser;

b) vesting the right, title and interest of 144 Park in residential condominium unit
known as suite 1110, parking unit known as unit 38, level 1, and storage unit
known as unit 29, level 2, in and to Michael Robert McDonell and Lisa Dawn
McDonell (collectively, the “1110 Purchaser”), free and clear of all claims and
encumbrances (except for permitted encumbrances) upon delivery of a Trustee’s

certificate to the purchaser;
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d)

vesting the right, title and interest of 144 Park in residential condominium unit
known as suite 1203, and storage unit known as unit 43, level 3, in and to Jean C.
Andrey (the “1203 Purchaser”), free and clear of all claims and encumbrances
(except for permitted encumbrances) upon delivery of a Trustee’s certificate to

the purchaser;

vesting the right, title and interest of 144 Park in residential condominium unit
known as suite 1408, parking unit known as unit 43, level 1, and storage unit
known as unit 92, level 2, in and to Lee Hornberger (the “1408 Purchaser™), free
and clear of all claims and encumbrances (except for permitted encumbrances)

upon delivery of a Trustee’s certificate to the purchaser; and

approving the Fifteenth Report and the activities and conduct of the Trustee as

described herein.

TERMS OF REFERENCE

3. In preparing this Fifteenth Report and making the comments herein, the Trustee has

relied upon unaudited financial information, the books and records of 144 Park,

discussions with management and employees of 144 Park and other companies within the

MADY group of companies, and information received from third-party sources

(collectively, the “Information”). Certain of the information contained in this Fifteenth

Report may refer to, or is based on, the Information. As the Information has been

provided by 144 Park, lien claimants or other parties, the Trustee has relied on the

Information and, to the extent possible, reviewed the Information for reasonableness.

However, the Trustee has not audited or otherwise attempted to verify the accuracy or
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completeness of the Information in a manner that would wholly or partially comply with
Generally Accepted Assurance Standards pursuant to the CPA Canada Handbook and,
accordingly, the Trustee expresses no opinion or other form of assurance in respect of the

Information.

4. Copies of all documents referred to in this Fifteenth Report that are not attached hereto as
appendices can be found on the Trustee’s website at
http://www.collinsbarrow.com/ern/toronto-ontario/toronto/144-park-ltd, along with copies
of all materials served and filed in this proceeding and Court orders and endorsements.

5. All references to dollars in this Fifteenth Report are in Canadian currency.

BACKGROUND

6. As has been previously reported to the Court, 144 Park was the owner of a 19-storey
residential condominium project containing 148 residential units and a guest suite.

7. Pursuant to the Appointment Order, the Trustee was authorized and empowered by the

Court to, among other things:

a) act as receiver and manager of the Property;

b) take possession and control of the Property and any and all proceeds, receipts and

disbursements arising out of or from the Property; and

c) complete the existing agreements of purchase and sale for the pre-sold residential

units and related parking units and storage units that form part of the Property.
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8. As of the date of the Trustee’s appointment, 144 Park had entered into agreements of
purchase and sale with purchasers (“144 Sale Agreements”) for the sale of 129
residential units and parking and storage units to be allocated by 144 Park to the

purchasers.

9. One of the sale transactions was a 144 Park Sale Agreement with a construction lien
claimant, Brody Wall System Ltd., dated December 5, 2014 with respect to residential
unit known as suite 1503, which was terminated by the Trustee on May 4, 2015 in

accordance with the Order of The Honourable Mr. Justice McEwen dated April 29, 2015.

10.  As aresult, there were 128 units that were the subject of 144 Park Sale Agreements, and

20 unsold units (collectively, the “Unsold Units™).

SALE OF SUITES 503, 1110 AND 1203

11.  The Appointment Order did not authorize or empower the Trustee to market or sell the

Unsold Units.

12. The Unsold Units included residential condominium units known as suites 503, 1110 and

1203.

13. Pursuant to the Order of The Honourable Mr. Justice Newbould dated August 5, 2015
(the “August 5™ Order™), the Trustee was authorized by the Court to retain and engage
Mint Realty Brokerage to market any of the Unsold Units on the terms and conditions of
the Mint Realty Proposal (as defined in the Third Report of the Trustee dated July 30,
2015) and to sell, convey, or transfer the Unsold Units or any part or parts thereof without

the approval of the Court if the purchase price is within 95% of the listing price for the
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14.

15..

16.

17,

residential unit or the Trustee has obtained the written consent of the first mortgagee of

the Property or its assignee.

The Trustee entered into an agreement of purchase and sale with the 503 Purchaser dated
November 16, 2016 for the sale of suite 503, along with a storage unit to be allocated by

the Trustee.

The listing price for suite 503 was $219,990 and the purchase price is $210,000, which
amounts to approximately 95.4% of the listing price. As a result, pursuant to the August
5t Order, the Trustee has been authorized by the Court to complete this sale transaction.
However, to do so, the Trustee requires the Court to grant a vesting order for the property
to be sold to the 503 Purchaser. Collectively attached hereto as Appendix “A” are the

parcel registers for the property subject to this sale transaction.

The Trustee entered into an agreement of purchase and sale with the 1110 Purchaser
dated November 19, 2016, for the sale of suite 1110, along with a parking unit and a

locker unit to be allocated by the Trustee.

The listing price for suite 1110 was $404,990 and the purchase price is $386,000, which
amounts to approximately 95.3% of the listing price. As a result, pursuant to the August
5" Order, the Trustee has been authorized by the Court to complete this sale transaction.
However, to do so the Trustee requires the Court to grant a vesting order for the property
to be sold to the 1110 Purchaser. Collectively attached hereto as Appendix “B” are the

parcel registers for the property subject to this sale transaction.
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18.

19.

20.

The Trustee entered into an agreement of purchase and sale with the 1203 Purchaser
dated November 10, 2016 for the sale of suite 1203, along with a storage unit to be

allocated by the Trustee.

The listing price for suite 1203 was $232,990 and the purchase price is $228,750, which
amounts to approximately 98.1% of the listing price. As a result, pursuant to the August
5™ Order, the Trustee has been authorized by the Court to complete this sale transaction.
However, to do so; the Trustee requires the Court to grant a vesting order for the property
to be sold to the 1203 Purchaser. Collectively attached hereto as Appendix “C” are the

parcel registers for the property subject to this sale transaction.

As a result, the Trustee requests that the Court grant vesting orders with respect to the

above-noted sale transactions for suites 503, 1110 and 1203.

SALE OF SUITE 1408

21,

22,

At the time of the Trustee’s appointment, the residential unit known as suite 1408 was

subject to a 144 Park Sale Agreement between 144 Park and Gregory Moore.

Pursuant to the Order of The Honourable Madam Justice Mesbur dated December 3,
2015 (the “December 3 Order”), the Trustee was authorized by the Court to sell,
convey, or transfer the “Remaining Units” or any part or parts thereof without the
approval of the Court if the purchase price is within 95% of the listing price for the
residential unit or the Trustee has obtained the written consent of the first mortgagee of
the Property or its assigneé. Suite 1408 was included in the definition of the Remaining

Units in the event that the sale of suite 1408 was not completed with Mr. Moore, as he

Doc#3803180v1

13



had commenced an application with the Court seeking an order terminating the sale

transaction.

23.  Asset out in detail in the Eleventh Report of the Trustee dated July 15, 2016, Mr. Moore
defaulted under the sale transaction and as a result, the sale transaction was terminated by
the Trustee on May 27, 2016. The termination of the sale transaction by the Trustee was
approved by the Court pursuant to the Order of The Honourable Mr. Justice Wilton-

Siegel dated July 21, 2016.

24.  The Trustee entered into an agreement of purchase and sale with the 1408 Purchaser

dated November 21, 2016, for the sale of suite 1408, along with a parking unit and a

storage unit to be allocated by the Trustee.

25.  The listing price for suite 1408 was $429,990 and the purchase price is $410,000, which
amounts to approximately 95.3% of the listing price. As a result, pursuant to the
December 3 Order, the Trustee has been authorized by the Court to complete this sale
transaction. However, to do so the Trustee requires the Court to grant a vesting order for
the property to be sold to the 1408 Purchaser. Collectively attached hereto as Appendix

“D” are the parcel registers for the property subject to this sale transaction.

TRUSTEE’S REQUEST TO THE COURT

26.  Based on the foregoing, the Trustee respectfully requests that the Court grant the orders

described in paragraph 2 above.

All of which is respectfully submitted to this Court as of this 9™ day of December, 2016.
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COLLINS BARROW TORONTO LIMITED,
in its capacity as Court-appointed Trustee of
the Property and not in its personal capacity

Per:

Name: Bryan A. Tannenbaum, FCPA, FCA, FCIRP, LIT
Title: President

I have the authority to bind the corporation

Doc#3803180v1
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IN THE MATTER OF THE CONSTRUCTION LIEN ACT, R.S.0. 1990, c. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY 144 PARK LTD. FOR THE APPOINTMENT OF A TRUSTEE
UNDER SECTION 68(1) OF THE CONSTRUCTION LIEN ACT, R.S.0. 1990, ¢. C.30, AS AMENDED

Court File No. CV15-10843-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceedings commenced at Toronto

MOTION RECORD
(re Vesting Orders for
Four Sale Transactions)
(returnable December 16, 2016)

CHAITONS LLP
5000 Yonge Street, 10" Floor
Toronto, ON M2N 7E9

Sam Rappos (LSUC #513998)
Tel: (416)218-1137

Fax: (416)218-1837

E-mail: samr@chaitons.com

Lawyers for the Trustee
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