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ENDORSEMENT OF JUSTICE PENNY: 

[1] There are four motions before the Court. 

[2] The Receiver brings two motions: 1) for an amended receivership order; and, 2) for an order approving a 
lien and trust claims process. The Monitor brings a motion for the continuation of the stay under the 
CCAA ARIO in favour of the Monitor. Finally, the now former directors of the Applicants move for an 
extension of the CCAA stay of claims against directors. 

[3] The Receiver engaged in significant consultation with stakeholders about the revisions to the “bare bones” 
receivership order I issued on October 31. As a result, the revised order was not opposed by any 
stakeholder. There is also no opposition to the Monitor’s motion and the former directors’ motion, 
although there were, in all cases, certain reservations of rights relating to a number of priority issues 
which remain outstanding and will be dealt with in future motions. 
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[4] I am satisfied with the proposed terms of the revised receivership order. It adheres to the model order, 
with specific provisions to deal with unique features of this case. Where there was potential for conflict 
between the appointment of the Receiver and the prior CCAA ARIO appointing the Monitor, the parties 
have found a reasonable resolution which is embodied in the terms of the revised order. 

[5] Both the Monitor and the Receiver believe that it makes sense to preserve the existence of the CCAA 
proceedings. Although the role of the Monitor will be limited to the provision of information and/or 
background on a number of outstanding disputed issues (principally the priority issues referred to above), 
I am satisfied that that it would be premature to discharge the Monitor or terminate the CCAA 
proceedings altogether. The CCAA stay of proceedings, however, expires today and, subject, to two 
exceptions dealt with below, shall not be continued. The operative stay is now the stay provision of the 
receivership order. 

[6] I am also satisfied with the form of the claims procedure order proposed by the Receiver for dealing with 
lien and trust claims. The Receiver will endeavor to provide claimants in that process with relevant 
records in the possession of the Applicants, where they are not otherwise available to the claimant. The 
claims procedures deal with advancing and deciding lien and trust claims. The pending motions about 
priorities will address certain remedial issues associated with how a successful claim can and should be 
recovered. 

[7] These orders shall issue in the form signed by me this day. 

[8] The Monitor has co-operated with the Receiver and will remain available to continue to do so in the 
context of the outstanding disputes over priorities and any other matters. To this end, the Monitor is not 
seeking a discharge but, given its continued involvement (on a reduced, focused basis), seeks an extension 
of the CCAA stay of proceedings against the Monitor and its counsel pending further order of the court. 
The Monitor also seeks the usual approvals of it reports and fees and those of its counsel. 

[9] I am satisfied with the Monitor’s reports. The fees of the Monitor and its counsel reflect the intense, and 
difficult, work undertaken in these complex proceedings. They are approved. I am also satisfied with the 
Monitor’s proposal that the CCAA proceedings remain open and that the stay be temporarily extended as 
it applies to the Monitor until the Monitor’s participation is no longer required.  

[10] The former directors and officers of the Applicants also seek a temporary extension of the CCAA stay of 
proceedings against them. The D&Os resigned upon the appointment of the Receiver, although they are 
largely still employees and continue to assist the Receiver with the task of maximizing realizations. The 
CCAA ARIO provides for a D&O Charge, which remains outstanding at this point. It is not possible to 
determine now whether there will be viable claims against the D&O personally, as it is not known what 
debts giving rise to such liabilities might remain unpaid. The extension of the stay is sought as a 
temporary measure, to avoid a multiplicity of proceedings and enhance stability in this critical period of 
maximizing realizations. Any stakeholder is, in the meantime, able to come forward with a motion to lift 
the stay in appropriate circumstances, where a basis for such a claim can be established. For these reasons, 
I am satisfied that a continuation of the CCAA stay for D&Os is also appropriate. 

[11] The Monitor’s proposed form of order, with the language affecting the D&Os, shall issue in the form 
signed by me this day. 



[12] I have alluded several times to outstanding priority disputes which will be resolved in the weeks to come. 
The orders issued today are without prejudice to the positions parties may wish to assert in those pending 
motions, including seeking retroactive orders in appropriate circumstances. 

 

Penny J. 


