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I, RONI GILYANA, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am the sole officer and director of the Respondent, Areacor Inc. (“Areacor”) and, as such, 

have knowledge of the matters contained in this affidavit. Where I have been advised by 

others, I state the source of such information and that I do verily believe it to be true.  

2. I make this affidavit, on behalf of Areacor, in response to the Motion Record of the Court 

Appointed Receiver, RSM Canada Limited (the “Receiver”) returnable October 3, 2022.  

BACKGROUND 

3. On January 13, 2022, the Receiver was appointed pursuant to the Order of the Honourable 

Justice Cavangh of all of the assets, undertakings and properties of Areacor.  
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4. The main asset of Areacor is the real property known municipally as 11-15 Cannon Street 

West, Hamilton, Ontario (the “Property”).  

5. At the time of the appointment of the Receiver, Areacor was developing a 40-unit 

condominium project on the Property known as the “Jamesville Lofts”. At the time, 

construction of the super-structure of the condominium building was up to the 5th level 

pending the last sequence to complete the final three levels, being the 5th floor, the 6th floor, 

and the 7th floor rooftop level (the “Project”).  Areacor had pre-sold 29 of the 40 units in 

the Project.  

6. The Applicant, MarshallZehr Group Inc. (“MarshallZehr”) holds the first position 

mortgage on the Property securing the loan advances made pursuant to the commitment 

letter dated May 15, 2018 and the amendments thereto (the “Commitment Letter”).   

7. Pursuant to the Commitment Letter, Areacor was required to deliver a progress draw to 

MarshallZehr’s quantity surveyor, Glynn Group Inc., (the “QS”). The QS would review 

and issue a funding report to MarshallZehr and following same, MarshallZehr was required 

to advance funds to Areacor for the particular advance requested.  

8. On or about June 8, 2021, Areacor delivered draw request no. 27 to MarshallZehr. 

MarshallZehr arbitrarily and in breach of the Commitment Letter, refused to make an 

advance in response to draw request no. 27 and ultimately MarshallZehr refused any further 

advances under the Commitment Letter.  

9. As a result of MarshallZehr refused to advance, Areacor was incapable of delivering 

payment to its general contractor, FusionCorp Developments Inc., which thereafter ceased 

work on the Project. Thereafter, MarshallZehr sought the appointment of the Receiver.   

THE SALE PROCESS  

10. The Receiver has delivered two reports to date: (a) First Report of Receiver, dated 

September 2, 2022 (the “First Report”) and (b) second Report of Receiver, dated September 

8, 2022 (the “Second Report”).  
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No Appraisal  

11. At paragraphs 70 – 88 of the Second Report, the Receiver details the sale process it 

conducted in respect of the Property.  

12. The Receiver elected not to obtain an appraisal of the Property.  

13. Ms. Sara Mosadeq, (“Ms. Mosadeq”) counsel for Areacor, inquired with Mr. Graham 

Phoenix (“Mr. Phoenix”), counsel for the Receiver, in respect of the absence of an 

appraisal.  

14. Mr. Phoenix advised that “the Receiver determined in this case that an appraisal was not 

necessary as the market would determine the value”. Attached hereto and marked as 

Exhibit “A” to this my affidavit is a true copy of the email exchange between Ms. Mosadeq 

and Mr. Phoenix dated September 9, 2022.   

15. It is not clear to me what characteristics of the Property would make it unnecessary to 

obtain an appraisal.  

16. In fact, there are several reasons why the Property requires an appraisal setting out its fair 

market value such that the Receiver is best equipped to determine the price at which the 

Property should be sold.  

17. The following are specific reasons why the circumstances surrounding the sale of this 

Property necessitated an appraisal:   

i. The super-structure on the Property is under construction as such it is impossible to 

determine the ‘as-built’ value of the structure without a quantitative assessment by 

a qualified appraiser of the value of the ‘as-built’ structure;  

ii. It is not clear how the ‘market’ would determine the ‘as-complete’ value of the 

Property once construction is complete – such value being an important component 

in determining the fair market value of the Property; and  
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iii. Given the current uncertainty in the real estate market and rising interest rates, it is 

prudent to verify the fair market value of the Property before attempting to list it 

for sale.  

18. Moreover, there is no indication that the Receiver made any attempts to obtain any 

information regarding the value of the Property before commencing its sale process.  

19. The very fact that there is a significant disparity between the purchase prices in the offers 

received by the Receiver through its bid process and the offer for which it now seeks court 

approval, indicates that the market does not always determine the value and in fact it did 

not determine the value of this Property.  

20. Therefore, while such a strategy may be an effective marketing tool for perhaps a 

residential home or an existing commercial building – it is clear that this strategy was not 

effective in this instance, which ought to have been known to the Receiver.  

21. Even eight months after the Receiver was appointed, it still does not have any information 

to verify the fair market value of the Property it was tasked with selling for the benefit of 

all creditors of Areacor.  

No Listing Brokerage  

22. The Receiver elected not to list the Property for sale with a real estate brokerage, but rather 

it conducted its own marketing and sale process.  

23. Ms. Mosadeq inquired with the Receiver, in respect of its election not to list the property 

with a real estate brokerage. In response, Mr. Jeff Berger (“Mr. Berger”), on behalf of the 

Receiver, advised that it chose not to do so because it would eliminate commissions 

payable to the brokerage. Attached hereto and marked as Exhibit “B” to this my affidavit 

is a true copy of the email exchange between Ms. Mosadeq and Mr. Berger dated April 24, 

2022.    

24. It is not clear to me what expertise the Receiver believed it had superior to the expertise of 

any reputable real estate brokerage in terms of selling the Property.  Moreover, the unique 

aspects of the Property, which the Receiver was aware of, made it incumbent on the 
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Receiver to retain a reputable real estate brokerage for the marketing and sale of the 

Property.   

25. All of the offers submitted to the Receiver including the offer the Receiver wishes to accept, 

will result in a shortfall to MarshallZehr, as the first priority secured creditor.  

26. It appears that the Receiver’s inability to yield any offers sufficient to satisfy even the 

indebtedness to MarshallZehr can be attributed to its failure to retain an experienced 

commercial real estate brokerage to market and sell the Property.  

Disclaimer of Existing Purchase Agreements  

27. The offer the Receiver is seeking to accept, if approved, will require the disclaimer and/or 

termination of all 29 agreements of purchase and sale executed by Areacor (the “Existing 

Purchase Agreements”).  

28. At paragraph 11 of the Second Report, the Receiver has confirmed that of the 

$2,612,468.16 of deposits collected under the Existing Purchase Agreements, 

$2,235,921.00 was released to Areacor for use on the Project.  

29. Therefore, the offer, if approved, will result in no distribution available to repay the second-

place mortgage registered in favour of Aviva Insurance Company of Canada in connection 

with the Tarion Bond and the deposit insurance facility obtained in connection with the 

Project.  

MarshallZehr and the Proposed Purchaser 

30. At paragraph 78 of the Second Report, the Receiver states that MarshallZehr was in 

discussions with the proposed purchaser. Furthermore, the terms of the agreement of 

purchase and sale were negotiated by MarshallZehr and counsel for MarshallZehr with 

‘input’ from the Receiver.  

31. It is troubling that MarshallZehr negotiated the terms of the agreement of purchase and sale 

rather than direct the proposed purchaser to contact the Receiver.  

6



6 
 

32. It is concerning to me that MarshallZehr may have asserted control over the sale process, 

particularly where the proposed agreement will only result in a minor shortfall to 

MarshallZehr, who has additional security that it can look to satisfy the shortfall.  

33. In short, it appears that the Receiver permitted MarshallZehr to negotiate an offer which 

offer will be sufficient to satisfy most of MarshallZehr’s indebtedness.   

34. Moreover, it is important to note that MarshallZehr will continue to finance the 

construction of the Project with the proposed purchaser, which is contrary to its intention 

to terminate its relationship with the Project by seeking the appointment of the Receiver.  

COMPARABLE DEVELOPMENTS  

35. I have conducted research in respect of comparable condominium projects currently selling 

units. I have located three separate projects:  

i. Television City Phase 2 located at 163 Jackson Street West, Hamilton, Ontario 

(“Television City Project”); 

ii. Radio City Condos located at 206 King Street West, Hamilton, Ontario (“Radio 

City Project”); and  

iii. Apex Condos located at 235 Main Street West, Hamilton, Ontario (“Apex 

Project”).  

36. The Project is within 2 kms of each of the Television City Project, Radio City Project and 

the Apex Project (collectively the “Comparable Projects”).  

 

37. The Television City Project consists of a high-rise condominium tower. The Radio City 

Project is a 14-storey, 122-unit condominium tower. The Apex Project consists of a 23-

storey condominium tower.    

 

38. On or about July 13, 2022, I obtained pricelists for each of the Comparable Projects (the 

“Pricelists”). Attached hereto and marked as Exhibit “C” to this my affidavit is a true copy 

of the Pricelists.  
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39. Based on the Pricelists, the average cost per square foot for a unit across the Comparable 

Projects is $1,000.00-$1,200.00, with some units listed for sale at more than $1,200.00 per 

square foot.  

 
40. The Project was a limited selection of 40 quality boutique micro condo units compared to 

the Comparable Projects that consist of a large supply of hundreds of conventional 

condominium tower units.  

 
41. Since the Project is limited in supply, it would be reasonable to expect the Project would 

garner on the higher end of the average price per foot of $1,200.00.  

 
42. Whereas the average cost per square foot for the 29 units sold in the Project was $640.00 

per square foot, the remaining 11 units would have been marketed at $1,200.00 per square 

foot, had MarshallZehr fulfilled it obligations under the Commitment Letter to advance 

funds.   

 
43. Based on the previous 29 units sold at $640.00 per square foot, the remaining 11 units to 

be sold at $1,200.00 per square foot, the gross revenue for the Project is estimated to be 

$21,608,108.  

 
44. However, if the units are resold at the current market rate of $1,200.00 per square foot, the 

proposed purchaser can expect to receive an estimated gross revenue of $31,589,868.  

 
45. Therefore, the proposed purchaser can expect to see an increased gross revenue of 

approximately $9,981,760. Attached hereto and marked as Exhibit “D” to this my 

affidavit, is a true copy of an excel spreadsheet setting out the variance in gross revenue. 

 
46. The significant disparity between the gross revenue for the Project and that which the 

proposed purchaser can expect to receive indicates that the Property was sold at 

significantly below market value.  
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