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NOTICE OF MOTION

RSM CANADA LIMITED in its capacity as receiver of the property, assets and 

undertaking (in such capacity, the “Receiver”) of 3070 Ellesmere Developments Inc. (“3070 

Ellesmere” or the “Borrower”) in these receivership proceedings (the “Receivership 

Proceedings”) will make a motion to a Judge presiding over the Commercial List on a date to be 

set by the Court at a 9:30 Chambers scheduling appointment on Friday, January 24, 2020 at 9:30 

o’clock in the morning, at 330 University Avenue, in the City of Toronto, in the Province of 

Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.
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THIS MOTION IS FOR: 

1. an Order substantially in the form attached at Tab 2 of this Motion Record, inter alia:

(a) expanding the powers of the Receiver;

(b) prohibiting any other Person from purporting to take any steps to deal with the 

Real Property (as defined below);

(c) sealing Confidential Schedule “1”, which contains an unredacted Agreement of 

Purchase and Sale dated December 23, 2019 purportedly executed by the 

Borrower as vendor of the Real Property and 11696289 Canada Inc. as purchaser, 

together with the reference to such purchase price in e-mail correspondence 

between counsel to the Receiver and counsel to the Borrower; 

(d) approving the activities of the Receiver as set out in the First Report of the 

Receiver; and

(e) for certain ancillary relief.

THE GROUNDS FOR THE MOTION ARE: 

1. the Borrower filed a Notice of Intention to Make a Proposal (the proceedings commenced 

thereby, the “Proposal Proceedings”) pursuant to the Bankruptcy and Insolvency Act

(the “BIA”) on August 20, 2019. 

2. The Receiver was appointed pursuant to the Order of Justice Hainey dated September 13, 

2019 (the “Receivership Order”), which Receivership Order was held in abeyance for a 

two-week period in accordance with an Endorsement of Justice Hainey. The Receivership 
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Order was issued by the Court and became effective on September 27, 2019 on consent 

of the Borrower.

3. In granting the Receivership Order on September 13, 2019, the Court rejected the 

Borrower’s request and its pending motion seeking an Order permitting the Borrower to 

continue to deal with, and sell, real property it owned that is located at 3070 Ellesmere 

Road, Scarborough, Ontario (the “Real Property”) pursuant to the Proposal Proceedings, 

and instead granted the Receivership Order.

4. Pursuant to the Receivership Order:

(i) the Receiver was appointed to take possession of all property, assets and 

undertaking of the Borrower, including the Real Property, to exercise 

control over the Property to the exclusion of all other persons including 

the Borrower, and to exercise all rights which the Borrower may have 

arising from or in relation to the Property, without any interference from 

any other Person (defined to include the Borrower’s current and former 

directors, officers, counsel and all other persons acting on its instructions 

or behalf, among others);

(ii) No Proceedings in respect of the property of the Borrower, including the 

Real Property, can be continued except with the written consent of the 

Receiver or leave of the Court, and all Proceedings currently underway in 

respect of the Property are stayed and suspended pending further Order of 

the Court;
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(iii) The Receiver is entitled to seek advice and directions of the Court in the 

discharge of its powers;

(iv) The Receivership Order provides that nothing contained therein prohibits 

the Receiver from acting as trustee in bankruptcy of the Borrower.

5. On September 27, 2019 (the day that the September 13, 2019 Receivership Order was 

issued by the Court), the Borrower filed a proposal in the Proposal Proceedings with 

Crowe Soberman Inc., in its capacity as proposal trustee (in such capacity, the “Proposal 

Trustee”).   The Proposal filed by the Borrower is premised upon the Borrower itself 

having the ability to sell the Real Property.

6. The Proposal Trustee had discussions with the Official Receiver regarding the Proposal 

Proceedings, which discussions did not include the Receiver or its counsel.   A meeting 

of creditors in the Proposal Proceedings was automatically scheduled by the Official 

Receiver for Friday, October 18, 2019 at 2 pm.  Such meeting was adjourned sine die. 

7. On October 15, 2019 new counsel for the Borrower (David Ullmann of Blaney McMurtry

LLP) served a Notice of Appeal in respect of the Receivership Order.

8. On November 18, 2019, the Lender served and filed a Motion to Quash the Appeal of the 

Borrower (the “Motion to Quash”).  On January 7, 2020 the Court of Appeal for Ontario 

issued an Order quashing the appeal brought by the Borrower.

9. The Appeal has been disposed of and the Receiver remains the only party with the 

authority to deal with the Property.  However, the Borrower continues to attempt to sell 

the Real Property notwithstanding the Receivership Order.  
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10. There is no circumstance where a proposal to the Borrower’s creditors would be viable in 

the circumstances.  

11. The Receiver is seeking an Order that, among other things, gives the Receiver the 

authority to make an assignment in bankruptcy of the Borrower and allows the Receiver 

to act as the Trustee in Bankruptcy.  

12. Bankruptcy will have the effect of vesting the Property in the Trustee subject to the rights 

of secured creditors, and terminating all rights of the Borrower.  This step would appear 

necessary in view of the Borrower’s continuing attempts to deal with the Real Property.

13. The provisions of the BIA and, in particular but without limitation, sections 49(1), 49(4),

50(4.1), 70(1), 71, and 249 thereof.

14. Section 142 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended. 

15. Rules 1.04, 2.03, 3.02, 16.04 and 37 of the Rules of Civil Procedure, RRO 1990, Reg. 

194, as amended.

16. The inherent, statutory and equitable jurisdiction of this Honourable Court; and

17. Such further and other grounds as counsel may advise and this Honourable Court may 

permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion:

(a) the First Report of the Receiver; and
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(b) such further and other evidence as counsel may advise and this Honourable Court 

may permit.
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INTRODUCTION 

1. Pursuant to an order of the Ontario Superior Court of Justice (Commercial List) (the 

“Court”) dated September 13, 2019 (the “Receivership Order”), RSM Canada Limited 

(“RSM”) was appointed receiver (the “Receiver”) of all property, assets and undertakings 

(collectively, the “Property”) of 3070 Ellesmere Developments Inc. (the “Borrower”). A 

copy of the Receivership Order is attached hereto as Schedule “1”.  

2. The purpose of this report (the “First Report”) is to:  

(a) provide the Court and all stakeholders with information about activities undertaken 

and developments that have occurred since the issuance of the Receivership Order, 

including the appeal of the Receivership Order filed by the Borrower and the 

disposition of that appeal; 

(b) inform the Court of the status of a proposal filed by the Borrower on September 27, 

2019 (the “Proposal Proceeding”) pursuant to Part III, Division I of the 

Bankruptcy and Insolvency Act (“BIA”); 

(c) report to the Court on the Receiver’s intended next steps and process to sell the 

Real Property; 

(d) provide the Court with copies of communications received from the Borrower’s 

counsel, including an offer purportedly accepted by the Borrower as vendor for the 

sale of the Real Property, and the responses delivered on behalf of the Receiver; 

and 

(e) seek an Order from the Court that: 

(i) in furtherance of and in addition to the powers granted to the Receiver 

pursuant to the Receivership Order, authorizes the Receiver to make an 

assignment in bankruptcy on behalf of the Borrower with RSM being 

named as trustee in bankruptcy;  
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(ii) prohibits the Borrower and its principal, Mr. Liu, and anyone acting on its, 

his or their behalf, from: (a) holding themselves out as having any capacity 

whatsoever to deal with the Property, including the Real Property, (b) 

negotiating, as vendor, any terms for a sale of the Real Property, (c) 

engaging, as vendor, with any third parties with respect to a sale of the Real 

Property, (d) taking any steps to delay or hinder the Receiver’s sole and 

exclusive power to sell the Real Property pursuant to the Receivership 

Order; or (e) taking any steps whatsoever with respect to any Property of 

the Borrower, including but not limited to the commencement or 

continuation of litigation; and 

(iii) approving this First Report and the activities of the Receiver set out herein.  

TERMS OF REFERENCE  

3. In preparing this First Report and making the comments herein, the Receiver has relied 

upon information from third-party sources (collectively, the “Information”). Certain of 

the information contained in this First Report may refer to, or is based on, the Information. 

As the Information has been provided by other parties, or obtained from documents filed 

with the Court in this matter, the Receiver has relied on the Information and, to the extent 

possible, reviewed the Information for reasonableness. However, the Receiver has not 

audited or otherwise attempted to verify the accuracy or completeness of the Information 

in a manner that would wholly or partially comply with Canadian Auditing Standards 

pursuant to the Chartered Professional Accountants of Canada Handbook and, accordingly, 

the Receiver expresses no opinion or other form of assurance in respect of the Information. 

4. Unless otherwise stated, all monetary amounts contained in the First Report are expressed 

in Canadian dollars. 

5. Capitalized terms used in the First Report and not defined herein are as defined in: (i) the 

Receivership Order or, if not defined therein, (ii) the Goldberg Affidavit. 
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ACTIVITIES OF THE RECEIVER  

6. The Receivership Order, among other things, authorizes and grants the Receiver the 

exclusive ability to market and sell the Real Property.  Since the issuance of the 

Receivership Order, the Receiver has taken certain steps and conducted the following 

activities:  

(a) took possession of the Real Property; 

(b) registered a copy of the Receivership Order against title to the Real Property;  

(c) arranged for insurance coverage in respect of the Real Property; 

(d) established a website for these Receivership proceedings: 

<rsmcanada.com/3070-ellesmere-developments-inc>; 

(e) arranged for certain repairs and maintenance to be completed at the Real Property 

pursuant to demands from the City of Toronto;  

(f) consulted with the secured creditors and other stakeholders as to the appropriate 

method of marketing for the Real Property;  

(g) requested proposals from commercial real estate brokers regarding the sale of the 

Real Property; 

(h) issued the notices required pursuant to Sections 245 and 246 of the BIA to known 

creditors of the Borrower; and 

(i) prepared this First Report.  

BORROWER’S APPEAL OF RECEIVERSHIP ORDER 

7. The Receivership Order was granted by Justice Hainey on September 13, 2019 on 

application of the Lender which holds a first mortgage over the Real Property, with the 

support of other mortgagees and creditors.  Details as to the events leading to the 

Receivership Order being granted were set out in the Affidavit of Henry Goldberg of the 
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Lender sworn September 11, 2019 (the “Goldberg Affidavit”), a copy of which is attached 

(without Exhibits) as Schedule “2” to this Report.   

8. The Receivership Order was signed and granted on September 13, 2019 on consent of the 

Borrower, and was held in abeyance by the Lender’s counsel, Thornton Grout Finnigan 

LLP (“TGF”), for a 2 week period.  This was to allow the Borrower a final opportunity to 

repay all amounts owing to the Lender in full, which at that time was $13,616,330.52 based 

on a mortgage payout statement delivered to the Borrower’s counsel on September 18, 

2019.  On September 27, 2019, as payment had not been made by the Borrower by that 

date, the Receivership Order was issued and entered by the Court.  

9. Also on September 27, 2019, the Borrower filed a proposal to its creditors, pursuant to the 

provisions of the BIA, with the Official Receiver in the Proposal Proceeding (the 

“Proposal”).  The Receiver only became aware of this fact on October 9, 2019 as a result 

of the Receiver following up with the Borrower and the Proposal Trustee, Crowe Soberman 

Inc., for responses to information and documentation requests that were made in 

accordance with the Receivership Order.  The Proposal Proceeding is addressed in more 

detail below. 

10. On October 10, 2019, the Receiver sent a request for information to Mr. Thomas Liu, the 

principal of the Borrower (“Mr. Liu”), to request, inter alia: 

(a) copies of all bank statements for the period October 1, 2018 through September 30, 

2019; 

(b) a digital copy of the Company’s accounting records (i.e. Quickbooks file); 

(c) copies of any contracts entered into by the Borrower, including sales agreements, 

leases, service agreements, contractor agreements, etc.; 

(d) payroll records, if applicable; 

(e) legal files; and 
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(f) information relating to any Property of the Borrower (i.e. environmental reports, 

blueprints and architectural drawings, vehicle registrations, etc.). 

11. In an email dated October 14, 2019, Mr. Liu responded to the Receiver and agreed to meet 

with the Receiver on Wednesday, October 16, 2019 to provide and review the requested 

information.  

12. On October 15, 2019 the Borrower, through its new counsel, Blaney McMurtry LLP, 

served a Notice of Appeal regarding the Receivership Order (the “Notice of Appeal”), 

pursuant to which the Borrower sought to appeal the Receivership Order.  Attached as 

Schedule “3” to this Report is a copy of the Notice of Appeal. 

13. In view of the Notice of Appeal, the meeting scheduled for October 16, 2019 between Mr. 

Liu and the Receiver was cancelled. As of the date of this First Report, Mr. Liu has not 

provided any of the requested information to the Receiver.  

14. The Lender brought a Motion to Quash the Appeal of the Borrower (the “Motion to 

Quash”) to the Court of Appeal for Ontario (the “Court of Appeal”).  Attached as 

Schedule “4” to this Report is a copy of the Notice of Motion filed by the Lender for the 

Motion to Quash.  No responding materials to the Motion to Quash were filed at any time 

by counsel on behalf of the Borrower. 

15. The Motion to Quash was scheduled to be heard January 7, 2020, being the first available 

date provided by the Court of Appeal.  The Borrower’s counsel sought an adjournment of 

the date set by the Court of Appeal for the Motion to Quash, as discussed below.   The 

Borrower’s counsel then advised TGF by email on January 2, 2020 that it expected to 

receive instructions that it would not be opposing the Motion to Quash, and ultimately 

confirmed that position on January 6, 2020.  

16. On January 7, 2020, the Court of Appeal for Ontario issued an Order quashing the appeal 

brought by the Borrower.   Attached as Schedule “5” to this Report is a copy of the Court 

of Appeal’s Order and Endorsement dated January 7, 2020. 
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PRIOR ORDER AFFECTING THE REAL PROPERTY 

17. An Order had previously been issued by Justice Hainey in a separate proceeding in Court 

File No. CV-18-592726-00CL on February 26, 2019, on motion brought by one of the 

Borrower’s shareholders (now a judgment creditor), prohibiting and restraining the 

Borrower from taking any steps in respect of the Real Property, including any sale thereof 

(the “Prohibition Order”).  Paragraph 5 of the Prohibition Order provides as follows:  

5. THIS COURT ORDERS that the Defendants, including 3070 
Ellesmere Developments Inc., are enjoined from taking any steps to sell or 
otherwise encumber the property known municipally as 3070 Ellesmere 
Road in Scarborough, Ontario (the “Property”) … and the Land Registrar 
… shall be authorized to register this Order against title to the Property on 
Application by the Plaintiff. 

A copy of the Prohibition Order is attached hereto as Schedule “6”. 

18. The Receiver understands that the Prohibition Order was never appealed by the Borrower 

or set aside by any further Order of the Court. 

BIA PROPOSAL PROCEEDINGS 

19. The Borrower filed a Notice of Intention to Make a Proposal (“NOI”) on August 20, 2019, 

commencing the Proposal Proceeding.  The underlying premise of the Proposal Proceeding 

was to effect a sale of the Real Property by the Borrower and its advisors. 

20. The Borrower brought a motion within the Proposal Proceedings returnable September 13, 

2019 seeking, inter alia, an Order permitting it to deal with the Real Property by way of a 

debtor-run sales process.  The Borrower’s motion was denied, and the Lender’s application 

for the Receivership Order was granted on September 13, 2019. 

21. On the same day on which the Receivership Order became effective, and two weeks after 

the Receivership Order was granted by the Court, the Borrower filed the Proposal in, what 

appears to the Receiver to be, an attempt by the Borrower to be able to continue to deal 

with the Real Property.  A copy of the Proposal is attached hereto as Schedule “7”. 
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22. The Receivership Order had the effect of staying all further dealings by the Borrower with 

its Property, including the Real Property, and declared that the Receiver was the sole party 

with authority to deal with all Property to the exclusion of all others. 

23. Upon the filing of the Proposal, certain statutory steps under the BIA automatically 

occurred, including the scheduling of a general meeting of creditors (the “Creditors’ 

Meeting”). The Creditors’ Meeting was scheduled for October 18, 2019. 

24. Counsel for all parties and the Receiver attended a Chambers attendance before Justice 

Hainey to obtain an endorsement adjourning the Creditors’ Meeting.  On October 18, 2019, 

the Creditors’ Meeting in the Proposal Proceedings was adjourned sine die. 

25. To the Receiver’s knowledge, since the adjournment of the Creditors’ Meeting, no steps 

have been taken in the Proposal Proceedings pending the outcome of the Appeal.  As the 

Appeal has now been quashed and the Receivership Order is a final order of the Court, the 

Receiver continues to be the only party with the authority to deal with the Property, 

including the Real Property.  

26.  On January 16, 2020, counsel to the Receiver corresponded with the Borrower’s counsel 

outlining the intended motion being brought by the Receiver for the expansion of the 

Receiver’s powers to authorize the Receiver to file an assignment in bankruptcy of the 

Borrower, and requesting that the Borrower file an assignment in bankruptcy itself to bring 

the Proposal Proceedings to an end.  The Borrower’s counsel responded to advise that Mr. 

Liu would not consent to doing so, but had no instructions as to whether any such step by 

the Receiver to effect an assignment in bankruptcy would be opposed.  A copy of the email 

exchange between the Receiver’s counsel TGF and the Borrower’s counsel on the issue of 

bankruptcy is attached to this Report as Schedule “8”. 

BORROWER’S ATTEMPTS TO DEAL WITH THE REAL PROPERTY 

27. The Receiver understands that prior to these receivership proceedings the Borrower had 

made several attempts to market and sell the Real Property, both privately and through a 

broker.  The Receiver further understands that a number of offers may have been received 
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by the Borrower, but none of the offers were accepted or, if accepted by the Borrower, no 

transaction was concluded. 

28. The Borrower and its sole officer and director, Mr. Liu, continue subsequent to the 

commencement of these receivership proceedings, to attempt to deal with the Real Property 

directly, notwithstanding the Prohibition Order and the Receivership Order.  The Receiver 

is concerned that these repeated attempts are likely to: (i) create confusion in the market 

with respect to who is authorized to deal with prospective purchasers or sell the Real 

Property, (ii) create or perpetuate confusion with creditors and stakeholders as to what is 

actually occurring with the Real Property, and with the parallel Proposal Proceedings and 

the receivership, and (iii) ultimately have a negative impact on the ability of the Receiver 

to maximize realizations for the benefit of creditors. 

29. The Borrower has made allegations against the Receiver and its counsel in carrying out the 

provisions of the Receivership Order.   

30. On January 9, 2020, the Receiver received correspondence from counsel to the Borrower, 

Blaney McMurtry LLP, confirming that the Borrower was still trying to deal with the Real 

Property by purporting to negotiate and accept an agreement of purchase and sale with 

respect to the Real Property, a copy of which was provided to the Receiver’s counsel as 

part of that correspondence.  In addition to the lack of authority and lack of capacity of the 

Borrower to purport to sell the Real Property pursuant to the offer provided by the 

Borrower’s counsel to the Receiver’s counsel, the offer is not acceptable to the Receiver 

for a number of other reasons.  That includes the conditions contained in the offer and the 

Receiver’s concern based on listing proposals it has received, that the offer is not reflective 

of the potential market value of the Real Property following a robust, arms-length sale 

process conducted by a court officer.  

31. TGF responded on behalf of the Receiver to advise that the proposed offer was not valid 

as the Borrower has no capacity with which to accept any offer for the Real Property, and 

that the Receiver would be continuing with its sales process in accordance with the 

Receivership Order.  In response, the Borrower’s counsel suggested that “sanctions” 

against the Receiver and/or its counsel, TGF, may be appropriate.  Attached as Schedule 
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“9” are redacted copies of the recent exchange of correspondence with the Borrower’s 

counsel and TGF regarding the attempts by Mr. Liu to deal with the Real Property. 

Unredacted copies of such correspondence (which were redacted only as to reference to 

the offer price) are attached to this Report as Confidential Schedule “1”.  

32. The Receiver notes that responding to matters raised by the Borrower such as these will 

only serve to further increase the costs of the receivership, to the ultimate detriment of the 

Borrower’s creditors. 

LISTING THE REAL PROPERTY FOR SALE 

33. The Receivership Order authorizes the Receiver to market the Real Property for sale, 

including advertising and soliciting offers in respect of the Real Property.  

34. Upon the Borrower’s appeal of the Receivership Order being quashed, the Receiver invited 

four realtors to each submit listing proposals for the marketing and sale of the Real 

Property. 

35. The Receiver is presently reviewing the proposals submitted, including having 

discussions/correspondence with some or all of the realtors, in connection with the 

proposals. The Receiver intends on shortly entering into a listing agreement for the sale of 

the Real Property. 

36. The Receiver will provide information on the Receiver’s marketing efforts at the time that 

the Receiver seeks the approval of the Court of an agreement of purchase and sale entered 

into by the Receiver. 

LITIGATION INVOLVING THE BORROWER 

37. On January 17, 2020, the Receiver, through its counsel, became aware that Blaney 

McMurtry LLP had commenced an action on December 19, 2019 on behalf of a group of 

Plaintiffs, including the Borrower, notwithstanding the Receivership Order.  A copy of the 

Statement of Claim filed in court file CV-19-00632309-0000 is attached to this Report as 

Schedule “10”. 
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38. The Borrower is also the defendant in several litigation claims:  

(a) 2518358 Ontario Inc. v. 3070 Ellesmere Developments Inc. bearing court file no. 

CV-18-00598800-0000 (the “Rise Action”);  

(b) Xiuhong Du, Yunduan Chen and Guohua Xu v. Lemine Investment Group Inc., 

3070 Ellesmere Developments Inc., Jin Zhi Chen and Tong Liu a.k.a. Thomas Liu 

bearing court file no. CV-18-00607231-0000 (the “Du Action”); and 

(c) Jianji Ma and Cunyi Hu v. Lemine Investment Group Inc., Lemine Real Estate 

Consulting Inc., 3070 Ellesmere Developments Inc., Academy Management Inc., 

Tong Liu, also known as Thomas Liu, Yixuan Wang, also known as Yi Xuan Wang 

or Jessica Wang, Elliott Law Professional Corporation and Nancy Myles Elliott 

bearing court file no. CV-19-00616535-0000 (the “Ma Action”). 

39. In the Rise Action the plaintiff is asserting a 50% interest in the Real Property pursuant to 

a joint venture agreement it entered into with the Borrower in addition to payment of 

$3,950,000 it claims is owing. The Borrower filed a statement of defence in the Rise 

Action; the Rise Action was stayed as against the Borrower when it filed the NOI, and 

continues to be stayed against the Borrower by virtue of the Receivership Order.  

40. In the Du Action, the plaintiffs seek, among other things, the return of $1,873,523.13 and 

damages in the amount of $3,000,000, which claim arises out of a series of agreements 

they entered into with one of the defendants for the purchase of condominium units that 

were meant to be constructed on the Real Property. The plaintiffs in the Du Action allege 

that they were told the purchase of such units would make them eligible for a permanent 

residency program, which the plaintiffs allege did not in fact exist. The Borrower filed a 

statement of defence in the Du Action; the Du Action was stayed as against the Borrower 

when it filed the NOI, and continues to be stayed against the Borrower by virtue of the 

Receivership Order.   

41. The allegations raised in the Ma Action are substantially the same as those raised in the Du 

Action, though the quantum and nature of the relief differs slightly. The Borrower filed a 

statement of defence in the Du Action, following which the plaintiffs issued a reply to such 
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statement of defence. The Ma Action was stayed as against the Borrower when it filed the 

NOI, and continues to be stayed against the Borrower by virtue of the Receivership Order.  

42. With the Borrower’s appeal of the Receivership Order having been quashed, the Receiver 

and its counsel will review the above-noted litigation claims to consider the appropriate 

steps to be taken within the receivership. The Receiver will also determine whether any 

retainers were paid to any law firms by the Borrower in respect of such claims, or 

otherwise.  

IMPACT OF APPEAL ON POTENTIAL RECOVERIES TO CREDITORS 

43. The filing of the Notice of Appeal to the Receivership Order caused the Receiver to pause 

its efforts with respect to the immediate listing and sale of the Real Property.  Prior to 

learning of the Notice of Appeal on October 15, 2019, the Receiver had taken certain steps 

in connection with securing the Real Property, cleaning up the site, and having borrowings 

advanced to the Receiver to fund the receivership administration pursuant to a Receiver’s 

Certificate. 

44. The Receiver had intended to commence a sale process immediately following its 

appointment by the Court, leading to the intended completion of a sale transaction by the 

end of 2019.  The timing of that intended process has been delayed by approximately three 

months as a result of the Appeal.   

45. Carrying costs for the Real Property have continued to be incurred as a result of the delay 

arising from the Appeal.  That amount is in addition to legal fees incurred by the Lender 

as respondent in the Appeal, which will be added to the indebtedness secured by its 

mortgage over the Real Property.  All of these costs will impact the ultimate recovery for 

creditors (based on the priority waterfall) on a sale of the Real Property.  In a letter filed 

by TGF with the Court of Appeal in response to the Borrower’s request for an adjournment 

of the January 7, 2020 date for the Motion to Quash the Appeal of the Receivership Order, 

reference was made to the carrying costs of the Real Property.   A copy of TGF’s letter to 

the Court of Appeal on that issue which lists some of those costs is attached hereto as 

Schedule “11”. 
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RELIEF REQUESTED BY THE RECEIVER 

46. The Proposal filed by the Borrower on September 27, 2019 is not viable, as it is based on 

the Borrower being permitted to sell the Real Property itself in order to make a proposal to 

creditors.  That relief was sought by the Borrower in its motion returnable within the 

Proposal Proceeding on September 13, 2019 and was rejected by Justice Hainey in favour 

of the request by the various creditors and mortgagees, including the Lender, for the 

Receivership Order to be granted. Further, the secured creditors holding mortgages over 

the Real Property do not support the Proposal or any sale of the Real Property by the 

Borrower, and as a result the Proposal is not viable.  As the Borrower/Mr. Liu continue 

their efforts to sell the Real Property notwithstanding the Prohibition Order and the 

Receivership Order, any continuation of the Proposal Proceedings may create a false 

impression with third parties that the Borrower has the authority to deal with the Real 

Property.   

47. The Receiver is therefore seeking an Order expanding its powers from that set out in the 

Receivership Order, in order to authorize it to file an assignment in bankruptcy on behalf 

of the Borrower.  This will result in an automatic vesting of all the Property, including the 

Real Property, in the Trustee, and terminate the rights of the Borrower.  The Receiver 

believes that this step is appropriate in view of the Borrower’s continuing attempts to deal 

with the Real Property, and the unnecessary separate proceedings that continue to exist. 

48. A bankruptcy will also allow examinations under section 163 of the BIA to be undertaken, 

if that is determined to be useful in obtaining all necessary information to maximize the 

available realizations for the benefit of the creditors.  Creditors of the Borrower will then 

have only one court officer to make all inquiries to, and all communications will be from 

one source.   In an assignment in bankruptcy being filed by the Receiver, RSM would be 

named as trustee in bankruptcy of the Borrower.  Paragraph 28 of the Receivership Order 

provides that nothing contained therein prevents the Receiver from acting as Trustee in 

Bankruptcy of the Borrower.  

49. Although the Receiver is of the view that a bankruptcy should prevent any further 

confusion or attempts by the Borrower to interfere with or compete with the Receiver’s 
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mandate, including to market and sell the Real Property for the benefit of all of the 

Borrower’s creditors, the Receiver is also requesting that the Court specifically preclude 

the Borrower and its principal, Mr. Liu, and anyone acting on its, his or their behalf, from 

holding themselves out as having any capacity whatsoever to deal with the Real Property, 

to negotiate any terms for a sale of the Real Property as vendor, to engage as vendor with 

any third parties with respect to a sale of the Real Property, or to take any steps to delay, 

hinder or interfere with the Receiver’s role pursuant to the Receivership Order.  This 

additional relief will allow the Receiver to complete its mandate unimpeded. 

50. In addition, the Receiver requires the Borrower and its principal Mr. Liu to comply with 

the information requests that have previously been made, which to date have not been 

complied with, as set out in paragraph 10 herein.    

51. In accordance with the Receivership Order, TGF acts as counsel to the Receiver and was 

counsel to the Lender in the application for the appointment of the Receiver by the Court.  

The Receiver will utilize independent counsel in the event of a conflict arising at any time 

between the Lender and the Receiver and/or the Trustee in Bankruptcy. 

52. The Receiver will provide further updates to the Court and all stakeholders in its next 

report. 

CONCLUSIONS AND RECOMMENDATIONS  

53. Based on the foregoing, the Receiver respectfully requests that the Court make an Order:  

(a) expanding the powers of the Receiver pursuant to the Receivership Order to 

specifically authorize the Receiver to file an assignment in bankruptcy on behalf of 

the Borrower in which RSM will be named as Trustee in Bankruptcy;  

(b) prohibiting the Borrower and its principal, Mr. Liu, and anyone acting on its, his or 

their behalf from: (i) holding themselves out as having any capacity whatsoever to 

deal with the Real Property, (ii) negotiating, as vendor, any terms for a sale of the 

Real Property, (iii) engaging, as vendor, with any third parties with respect to a sale 

of the Real Property, (iv) taking any steps to delay or hinder the Receiver’s sole 
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and exclusive power to sell the Real Property pursuant to the Receivership Order, 

or (v) taking any steps whatsoever with respect to any Property of the Borrower, 

including but not limited to the commencement or continuation of litigation; and 

(c) approving this First Report and the activities of the Receiver set out herein.  

 

All of which is respectfully submitted to this Court as of this 20th day of January, 2020.  

RSM Canada Limited, in its capacity as Court-appointed Receiver of 
3070 Ellesmere Developments Inc., and not in its personal or corporate capacity 

 
Per: 

 

Bryan A. Tannenbaum, FCPA, FCA, FCIRP, LIT 
President 
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DOC ID: 227251

Court of Appeal No.:
Bankruptcy Court File No.: BK-19-2547832-31

Estate File No.: 31-2547832
Commercial List Court File No.: CV-19-00627187-00CL

COURT OF APPEAL FOR ONTARIO

B E T W E E N:

2478888 Ontario Inc.

Applicant

(Respondent in Appeal)

and

3070 Ellesmere Developments Inc.

Respondent

(Appellant)

NOTICE OF APPEAL

THE APPELLANT, 3070 Ellesmere Developments Inc. APPEALS to the Court of 

Appeal from the decision of The Honourable Justice Hainey dated September 27, 2019 (the 

“Receivership Order”) made at Toronto.

THE APPELLANT ASKS that the Receivership Order be set aside and an Order be 

granted as follows:

1. Rescinding and declaring null and void the Order of Justice Hainey issued September 27th, 

2019 appointing a receiver over the assets of the Appellant including the real property known as 

3070 Ellesmere Road, Scarborough, Ontario (the “Property”);

2. Dismissing, with prejudice, the Application by the Respondent to appoint the Receiver  (the 
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“Application”);

3. Costs of this appeal in favour of the Appellant on a substantial indemnity basis; 

4. Costs of the Application below in favour of the Appellant on a substantial indemnity basis; 

and

5. Such further or other relief as this Honourable Court deems just.

THE GROUNDS OF APPEAL are as follows:

6. On August 20th, 2019, the Appellants filed a notice of intention to file a proposal in 

accordance with section 50.4 of the Bankruptcy and Insolvency Act (the “Act”) with the 

Superintendent of Bankruptcy and commenced restructuring proceedings pursuant to the Act (the 

“NOI Proceedings”).

7. Pursuant to the provisions of the Act, in particular section 69, all creditors (including 

secured creditors) were thereafter stayed from enforcing any rights which they held against the 

Appellant or its property.  Section 69 states:

69 (1) Subject to subsections (2) and (3) and sections 69.4, 69.5 and 69.6, on the filing of 

a notice of intention under section 50.4 by an insolvent person,

(a) No creditor has any remedy against the insolvent person or the insolvent person’s 

property, or shall commence or continue any action, execution or other proceedings, for 

the recovery of a claim provable in bankruptcy,

8. On September 13, 2019, the Appellant brought a motion before Justice Hainey of the 

Ontario Superior Court (Commercial List) to, inter alia, approve a sale process for the sale of its 

principal asset (being the Property, which is valued at the least $16,000,000) (the “Sale Process 

Motion”).
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9. In accordance with the Sale Process Motion, the Appellant intended to conduct a stalking 

horse process which would have resulted in the sale of the Property by November 30, 2019 with a 

guaranteed minimum price for the Property of $16,000,000.

10. The Appellant had entered into a binding agreement with a proposed Stalking Horse, which 

agreement was put before the court for approval (the “Stalking Horse Agreement”).

11. The Sale Process and Stalking Horse Agreement was recommended for approval to the 

Court by the Proposal Trustee.

12. In response to that motion, the Respondent issued the Application to appoint a receiver in 

accordance with section 243 of the Act and section 101 of the Courts of Justice Act (Ontario), 

which was also returnable and heard on September 13, 2019.

13. The Respondent asserts that they hold the first mortgage on the Property in the amount of 

approximately $6,500,000 and are therefore a secured creditor.

14. The Respondent did not bring a motion in the NOI Proceedings to lift the stay, or a motion 

to terminate the proposal proceedings under section 50.4(11) of the Act. Their application sought 

only the appointment of a receiver.

15. The court issued a one page endorsement on September 13, 2019, with effect as at 

September 27, 2019, granting an order appointing a receiver in accordance with the Respondent’s 

Application.

16. The Receivership Order appointed a receiver over the Property, and contained the standard 

provisions of the Commercial List Users Committee standard form of order, including a borrowing 

charge provision allowing borrowing up to $500,000 and an unlimited charge for the payment of 

professional fees incurred in the receivership.
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17. The Receivership Order did not terminate the NOI Proceedings.

18. The two week period between the endorsement and the Receivership Order was created to 

allow the Appellant to repay the Respondent. The Appellant failed to do so and the Receivership 

Order appealed from was effective on September 27, 2019.

19. In concluding that the Respondent was entitled to the appointment of a receiver, the learned 

application Judge made the following errors:

(a) The court failed to dismiss the Application as fatally flawed (given the existence of 

the stay of proceedings in the NOI Proceedings pursuant to section 69 of the Act), 

given that the Application did not ask to lift the stay to allow the receiver to be 

appointed.

(b) The court did not properly consider whether or not the Respondent met the test for 

the lifting of the stay pursuant to section 69.4 of the Act. In particular, the court did 

not consider or make any finding required by the Act that:

(i) the creditor or person [seeking to lift the stay] is likely to be materially 

prejudiced by the continued operation of those sections [being the stay 

provisions]; or,

(ii) it is equitable on other grounds to make such a declaration.

(c) The court erroneously failed to dismiss the Application, given the existence of the 

NOI Proceedings, given that the Respondent failed to require that the NOI 

Proceedings be terminated in accordance with section 50.4(11) of the Act.

(d) The court did not properly consider whether or not the Respondent met the factors 

set out in section 50.4(11) of the Act allowing for the NOI Proceedings to be 
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terminated, which factors are:

(i) the insolvent person has not acted, or is not acting, in good faith and with 

due diligence;

(ii) the insolvent person will not likely be able to make a viable proposal before 

the expiration of the period in question;

(iii) the insolvent person will not likely be able to make a proposal, before the 

expiration of the period in question, that will be accepted by the creditors; 

or,

(iv) the creditors as a whole would be materially prejudiced were the application 

under this subsection rejected.

(e) The court erroneously considered a Notice of Intention to Enforce Security (a 

“NITES”) in accordance with section 244 of the Act issued by the Respondent in 

November 2017 and again in August 2018, the latter being 12 months prior to the 

issuance of the NOI, when in fact those NITES had lapsed and were of no force or 

effect at the time of the NOI filing or the hearing of the Application.

(f) The court provided no reasons or authority to explain or support its decision to 

allow the Application for the appointment of a receiver in these unusual 

circumstances.

(g) The court erroneously concluded that the Application had to be heard on an urgent 

basis when there was no urgency, given that the Respondent was under court 

supervision in the NOI Proceedings and under the supervision of the Proposal 

Trustee in those proceedings (who supported the Appellant’s motion and opposed 
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the appointment of a receiver).

(h) The court erred in appointing a receiver while allowing the NOI Proceedings to 

continue, thereby creating an unnecessarily duplicative process dealing with the 

same assets and parties.

(i) The court did not properly consider the law set out in section 244 (2.1) of the Act 

that consent to earlier enforcement of a security may not be obtained by a secured 

creditor prior to the sending of the notice required by section 244 of the Act.

(j) The court did not properly consider the law set out in section 69 of the Act that,

(b) No provision of a security agreement between the insolvent person and a 

secured creditor that provides, in substance, that on

(i) The insolvent person’s insolvency,

(ii) The default by the insolvent person of an obligation under the 

security agreement, or,

(iii) The filing by the insolvent person of a notice of intention 

under section 50.4.

the insolvent person ceases to have such rights to use or deal with assets secured 

under the agreement as he would otherwise have, has any force or effect.

(k) The court did not properly consider that granting a receivership in these 

circumstances frustrates the intent of Parliament who expressly provided in the Act 

the opportunity for debtors to have protection from enforcement by all of its 

creditors, including secured creditors, for a finite period of time, as was being 

sought by the Appellant in this case.
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(l) The court erred in determining that it had inherit jurisdiction to contravene the 

express provisions of the Act or in finding that there was a “gap” in the Act into 

which inherit jurisdiction could apply.

(m) The court erred in failing to approve the Sale Process which was in the best interest 

of the secured and unsecured creditors of the Appellant. The debt claimed as owing 

by the Respondent was materially less than the amount to be realized by the 

Stalking Horse Agreement.

(n) The court erred in failing to give proper weight to the impact of the Application and 

the Sale Process on the other stakeholders of the Appellant beyond the Respondent 

(who would be fully repaid upon the completion of the Stalking Horse sale). 

(o) The Court erred in failing to provide any reasons why the Stalking Horse was not 

in the best interest of the creditors in the NOI Proceedings.

THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS:

20. Section 6(1)(b) of the Courts of Justice Act, RSO 1990, c C43, as amended, as the order 

under appeal is a final order of a judge of the Superior Court of Justice and is not an order referred 

to in section 19(1)(a) or an order from which an appeal lies to the Divisional Court under another 

Act; and,

21. The Receivership Order appointed a receiver jointly under the Courts of Justice Act and 

the Act;

22. Although the motion was heard on Sept 13, and an endorsement was issued that same day, 

the Receivership Order was suspended, in accordance with its terms until September 27, 2019;

23. No publically known steps have been taken by the Court appointed receiver since 
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September 27, 2019, in respect of the receivership. No further court attendances have been 

scheduled and no sale process has been commenced. The parties remain in the same position on 

October 15 as they were in on September 27;

24. There remains a parallel insolvency proceeding in accordance with the NOI Proceedings 

as set out above. The suspension of the Receivership Order pending appeal does not leave the 

assets or the business exposed or without the oversight of a court officer;

25. Sections 193 (a), (b), and (c) of the Act;

26. The appointment of a receiver and the decision to appoint the receiver in place of allowing 

for the Sale Process involved property that exceeds $10,000 in value as the motion empowers the 

receiver to sell the Property worth in excess of $16,000,000 and denies the Appellant’s motion to 

sell that Property;

27. The Receivership Order also empowers the receiver to borrow up to $500,000 in priority 

to all creditors and grants charges over the Property in an unlimited amount for professional fees 

in priority to all creditors;

28. The Receivership Order also impacts the future rights of the creditors in the NOI 

Proceedings who are prejudiced by the appointment of the receiver and the dismissal of the Sale 

Process in the NOI Proceedings; and,

29. As such, leave to appeal is not required.

30. The question as to how long a secured creditor can continue to rely upon a NITES (which 

it issues but takes no steps to enforce for more than a year) to exempt that secured creditor from 

the stay of proceedings in an NOI is an essential question which must be understood to allow the 

proper operation of the law of insolvency in Canada.
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31. In the alternative, if leave to appeal is required under section 193(e) of the Act, the 

Appellant seeks leave to appeal for the reasons set out above, and requests that the motion for 

leave be heard at the same time as the appeal.

Date: October 15, 2019 BLANEY McMURTRY LLP
Barristers and Solicitors
2 Queen Street East, Suite 1500
Toronto, ON  M5C 3G5

David Ullmann (LSO #423571)
Tel: (416) 596-4289
Fax: (416) 594-2437
dullmann@blaney.com

Lea Nebel (LSO # 45484C)
Tel: (416) 593-3914
Fax: (416) 593-2969
lnebel@blaney.com

Lawyers for 3070 Ellesmere Developments Inc.
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SERVICE LIST

TO: Thornton Grout Finnigan LLP
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto, ON, M5K 1K7

D. J. Miller
Tel: (416) 304-0559
Email: djmiller@tgf.ca

Rebecca Kennedy
Tel: (416) 304-0603
Email: rkennedy@tgf.ca

Owen Gaffney
Tel: (416) 304-1109
Email: ogaffney@tgf.ca

Lawyers for 247888 Ontario Inc.

AND TO: Crowe Soberman Inc.
2 St. Clair Avenue East
Suite 1100
Toronto, ON, M4T 2T5

Hans Rizarri
Tel: (416) 963-7175
Email: hans.rizarri@crowesoberman.com

Graeme Hamilton
Tel: (416) 963-7140
Email: graeme.hamilton@crowesoberman.com

Proposal Trustee
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AND TO: Miller Thomson LLP
Scotia Plaza
40 King Street West
Suite 5800
Toronto, ON, M5H 3S1

Gregory Azeff
Tel: (416) 595-2660
Email: gazeff@millerthomson.com

Counsel for the Proposal Trustee

AND TO: Paliare Roland Rosenberg Rothstein
155 Wellington Street West
Floor 35
Toronto, ON, M5V 3H1

Jeffrey Larry
Tel: (416) 646-4330
Fax: (416) 646-4301
Email: jeff.larry@paliareroland.com

Counsel for 2518358 Ontario Inc.

AND TO: EME Professional Corporation
5050 Dufferin Street
Suite 123
Toronto, ON, M3H 5T5

Peter Doyun Kim
Tel: (416) 800-1783
Fax: (647) 872-1638
Email: peter@emecorp.ca

Joel Etienne
Email: etiennelaw@rogers.com

Counsel for CoStone Development Inc. and Campus Suites Inc.
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AND TO: 2478888 Ontario Inc.
1030 Sheppard Avenue West, Suite 3
Toronto, ON, M3H 6C1

Frank Mondelli
Email: frank@torontocapital.com

AND TO: Metcalfe, Blainey & Burns LLP
202-18 Crown Steel Drive
Markham, ON, L3R 9X8

Janet Lee
Tel: (905) 475-7676 ext. 338
Email: janetlee@mbb.ca

Counsel for 2615333 Ontario Inc.

AND TO: Hodder, Wang LLP
Adelaide Place
181 University Avenue
Suite 2200
Toronto, ON, M5H 3M7

Yan Wang
Tel: (416) 601-6814
Fax: (416) 947-0909
Email: ywang@hwlawyers.ca

Counsel for Xiuhong Du, Yunduan Chen and Zu Guohua

AND TO: Adair Goldblatt Bieber LLP
95 Wellington Street West
Suite 1830, P.O. Box 14
Toronto, ON, M5J 2N7

Nathan Read-Ellis
Tel: (416) 351-2789
Fax: (647) 689-2059
Email: nreadellis@AGBLLP.com
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Lerners LLP
130 Adelaide Street West
Suite 2400
Toronto, ON, M5H 3P5

Domenico Magisano
Tel: (416) 601-4121
Email: dmagisano@lerners.ca

Christopher Shorey
Tel: (416) 601-2389
Email: cshorey@lerners.ca

Counsel for 2449880 Ontario Inc.

AND TO: Harris Sheaffer LLP
Suite 600, 4100 Yonge Street
Toronto, ON, M2P 2B5

Gary Harris
Tel: (416) 250-5800
Email: gharris@harris-sheaffer.com

Agent for Aviva Insurance Company of Canada

AND TO: Department of Justice
The Exchange Tower
130 King Street West, Suite 3400
Toronto, ON, M5X 1K6

Diane Winters
Tel: (416) 973-3172
Fax: (416) 973-0810
Email: diane.winters@justice.gc.ca

AND TO: Ministry of Finance
Legal Services Branch
777 Bay Street, 11th Floor
Toronto, ON, M5G 2C8

Tel: (416) 327-8463
Fax: (416) 325-1460
Email: kevin.ohara@ontario.ca
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AND TO: City of Toronto
Metro Hall
55 John Street
26th Floor
Toronto, ON, M5V 3C6

Christopher Henderson
Tel: (416) 397-7106
Fax: (416) 397-5624
Email: christopher.henderson@toronto.ca
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SCHEDULE “4” 
  



Court File No. C67565 

COURT OF APPEAL FOR ONTARIO 

 

B E T W E E N: 

 

 

2478888 ONTARIO INC. 

Applicant (Respondent) / Moving Party 

 

- and - 

 

 

3070 ELLESMERE DEVELOPMENTS INC. 

  

Respondent (Appellant) / Responding Party 

 

NOTICE OF MOTION 

The Applicant (Respondent) / Moving Party, 2478888 Ontario Inc., will make a motion to 

a panel of the Court of Appeal on a date to be fixed by the Registrar, at Osgoode Hall, 130 Queen 

Street West, Toronto, Ontario.  

PROPOSED METHOD OF HEARING:  The motion is to be heard orally. 

 

THE MOTION IS FOR: 

1. An Order quashing the Appellant’s appeal from the Order of the Honourable Justice 

Hainey dated September 13, 2019 (the “Receivership Order”). 

2. In the alternative to (1), an Order: 

(a) granting the Respondent security for costs of the appeal in the amount of 

$50,000, or some other amount as the Court deems just; and 
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(b) directing that the appeal from the Receivership Order be heard on an expedited 

basis. 

3. Costs of this motion on a full indemnity scale. 

4. Such further and other relief as this Court shall deem just. 

THE GROUNDS FOR THE MOTION ARE AS FOLLOWS: 

Overview 

1. The Appellant, 3070 Ellesmere Developments Inc. (the “Appellant” or the “Borrower”), 

is a single purpose entity incorporated as a holding company for a future residential real 

estate development. The Borrower is the registered title holder of certain real property 

municipally known as 3070 Ellesmere Road, Scarborough (the “Property”).  

2. The Property is a vacant parcel of land with no rental or other income derived from it.  

The Borrower does not carry on any other business or have any tangible assets other than 

the Property.   

3. The Appellant is insolvent, and had commenced proceedings pursuant to the Bankruptcy 

and Insolvency Act (Canada) (the “BIA”) confirming its insolvency prior to the 

Receivership Order being issued. 

4. As set out in more detail below: 
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(a) The Borrower is prohibited by two court Order in two separate proceedings 

from taking any steps to sell or encumber the Property.  One of those orders is 

the Receveirship Order which is the subject of this appeal.  The other order was 

made in a separate proceeding on February 26, 2019, as discussed below, and 

has never been appealed or set aside and remains in effect. 

(b) The Receivership Order was issued on terms which included the consent of the 

Appellant, in consideration for a period of time given to the Appellant by the 

Motions Judge to satisfy his obligations to the Respondent, which terms were 

not fulfilled. 

(c) This appeal was brought outside of the ten-day time period required by the 

Bankruptcy and Insolvency Act Rules, and no extension of time was requested 

or ought to be granted. 

(d) As the Receivership Order that is the subject of this appeal was a consent order, 

leave to appeal is required pursuant to section 133 of the Courts of Justice Act 

(Ontario) and leave ought not to be granted. 

(e) In accordance with section 193 of the BIA and the decisions of this Court 

providing guidance on the circumstances within which leave may be granted 

from orders appointing a Receiver, leave to appeal is required and ought not to 

be granted. 
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(f) The appeal is frivolous and moot in any event, by virtue of a prior Order which 

has never been appealed, prohibiting the Appellant from being able to deal with 

the Property over which the Receiver was appointed, which is what the 

Appellant seeks to be able to do through the appeal. 

(g) The Appellant contractually agreed that it would not take any steps at any time 

to delay or thwart enforcement steps taken by the Lender (as defined below) 

specifically including any application for the appointment of a Receiver which 

is the Receivership Order that is the subject of the appeal. 

(h) Leave to appeal ought not be granted and, if granted, the appeal ought to be 

expedited.  Creditors of the insolvent Appellant are prejudiced by the appeal 

for which there is no ability to mitigate or be compensated, due to the single-

asset nature of the Appellant’s property and the ongoing costs in respect of the 

Property during the period of any non-expedited appeal. 

The Relationship Between the Appellant and Respondent 

5. Pursuant to certain transactions, 2478888 Ontario Inc. (the “Lender” or the 

“Respondent”) is the holder of a mortgage that is secured by a charge registered against 

the Property (the “Mortgage”).  As of September 18, 2019, the amount required to 

discharge the Mortgage was $13,616,330.52. 
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6. On May 18, 2018 following earlier defaults under the Mortgage, the Lender and Borrower 

entered into a Borrower Confirmation Agreement (the “Borrower Confirmation 

Agreement”). Pursuant to the Borrower Confirmation Agreement, the Borrower 

confirmed the amount of its indebtedness at that time and, among other things, confirmed 

that it would not take, or cause or permit any other person to take on its behalf, any steps 

or actions by which, among other things, the enforceability of the Mortgage and the rights 

of the Lender under the Borrower Confirmation Agreement would be challenged, 

delayed, defeated, impaired or diminished in any way. Furthermore, the Borrower agreed 

that it would not challenge, object to, compete with or impede in any manner any 

enforcement action, including the appointment of a Receiver, whether by the Court upon 

application by the Lender or by the Lender privately, in respect of the Mortgage.  

Default and Issuance of Notice of Sale and Intent to Enforce Security 

7. As a result of certain defaults under the Mortgage, the Lender issued Notices of Intent to 

Enforce Security pursuant to s. 244 of the BIA on September 29, 2017 and August 14, 

2018 (the “Notices of Intent”).   

8. The Borrower was given ample time to repay the indebtedness secured by the Mortgage 

following the Notices of Intent.   No such repayment or redemption occurred.  
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Borrower Prohibited from Selling the Property 

9. The Borrower had been involved in ongoing litigation with, among others, one of its 

shareholders (and now its judgment creditor), 2449880 Ontario Inc.   

10. In those separate court proceedings, an Order was granted on February 26, 2019 by 

Justice Hainey against the Borrower and others ordering, among other things, that the 

Appellant is “enjoined from taking any steps to sell or otherwise encumber the property 

known municipally as 3070 Ellesmere Road in Scarborough, Ontario…” (the 

“Prohibition Order”).  The Prohibition Order was never appealed or set aside. 

The NOI Proceeding 

11. Notwithstanding the Prohibition Order, on August 20, 2019 the Borrower filed a Notice 

of Intention to File a Proposal with the Official Receiver of the Superintendant of 

Bankruptcy’s Office (the proceedings commenced thereby, the “NOI Proceeding”) 

pursuant to the BIA.  The Borrower subsequently served motion materials within the NOI 

Proceeding dated August 29, 2019 for a motion originally returnable on September 11, 

2019 (the “September 11 Motion”) in which the Borrower sought, among other things:  

(a) the appointment of a Chief Restructuring Advisor of the Borrower, whose only 

asset is the Property - a parcel of vacant land;  

(b) court approval of a Sales and Investment Solicitation Process (the “SISP”) for 

the Property;  
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(c) court approval of the retention of Avison Young Commercial Real Estate 

(Ontario) Inc. as the sales process agent for the SISP in order to sell the 

Property;  

(d) court approval of a Stalking Horse Purchase and Sale Agreement executed by 

the Borrower in respect of the Property; and 

(e) certain court-ordered priority charges against the Property in the aggregate 

amount of $1.1 million in favour of parties including counsel for the Borrower, 

the proposed Chief Restructuring Advisor, the Proposal Trustee and others.  

12. The Lender and other creditors opposed the September 11 Motion, expressing serious 

concerns about, among other things, the significant costs that would be incurred if the 

September 11 Motion was granted, specifically the various professional fees that were 

contemplated, and the proposed involvement of the Borrower’s principal in any potential 

sale of the Property, in whom the Lender and other creditors had lost confidence.   

The Lender Brings a Receivership Application 

13. The Lender issued a Notice of Application on September 11, 2019 (the “Receivership 

Proceedings”) and served an application record seeking the appointment by the Court of 

RSM Canada Limited as receiver (the “Receiver”) over the assets of the Borrower, 

consisting of the Property.   
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14. As part of the Receivership Order, the Lender sought and obtained a provision permitting 

the Receiver to retain the Lender’s counsel as its own counsel on any matter where there 

was no conflict of interest.  In any situation of a potential or actual conflict, independent 

counsel to the Receiver would be used.  This provision was included in order to create 

efficiencies and limit the amount of professional fees incurred in selling the vacant 

Property of the insolvent Borrower, for the benefit of its creditors.  The Receivership 

Order was supported by other mortgagees and creditors. 

The Competing September 11 Motion and Receivership Proceedings 

15. The parties first appeared before Justice Hainey of the Commercial List on September 11, 

2019.  At this appearance, Justice Hainey adjourned the hearing to September 13, 2019 

which attendance took place in Chambers with counsel on behalf of many stakeholders.   

16. At the September 13, 2019 court attendance the Court was presented with two options: (i) 

grant the September 11 Motion sought by the Appellant in the NOI Proceeding to permit 

the Borrower to deal with a sale of the Property; or (ii) grant the application brought by 

the Respondent Lender and supported by other creditors for the appointment of a 

Receiver by the Court. 

17. In an effort to prevent the granting of the Receivership Order, counsel for the Appellant 

requested a period of time within which to satisfy the concerns of the Lender and repay 

amounts secured by the Mortgage.  Justice Hainey asked counsel for the Appellant if the 
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Receivership Order would be on consent in the event that the order was held in abeyance 

for a two-week period to permit the Appellant to do so.   

18. The Appellant’s counsel advised Justice Hainey and the other counsel in attendance that 

the Appellant consented to the Receivership Order in consideration for the two-week 

period within which to satisfy the Lender’s concerns for full repayment to avoid the 

Receivership Order becoming automatically effective.  The Lender’s counsel confirmed 

that its client was prepared to proceed on that basis.   

19. Justice Hainey signed the original signed Receivership Order and provided it to counsel 

for the Lender to be held in abeyance for a two-week period, to Friday, September 27, 

2019.   

20. The stay of proceedings in the NOI Proceeding was extended to September 27, 2019 to 

prevent an automatic assignment into bankruptcy during this same two-week abeyance 

period.  

21. A payout statement was provided to the Borrower on September 18, 2019.  Repayment 

was not received. 

Subsequent Developments 

22. The Appellant did not repay its indebtedness to the Respondent, and the Receivership 

Order was issued and entered by the Court on September 27, 2019 with immediate effect. 
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23. On September 27, 2019, the same day on which the Receivership Order that had been 

signed on September 13, 2019 became effective, the Appellant filed a formal proposal to 

its creditors with the Official Receiver in the NOI Proceeding (the “Proposal”), even 

though the Receivership Order had the effect of staying all further dealings with the 

property of the Appellant.  The foundational aspect of the Proposal filed by the Borrower 

was to purport to allow the Appellant to deal with the Property, including a sale thereof. 

24. Upon the filing of the Proposal, certain statutory steps under the BIA automatically 

occurred, including the scheduling of a first meeting of creditors (the “Creditors’ 

Meeting”) to be held on October 18, 2019.  The Creditors’ Meeting in the NOI 

Proceeding was later adjourned sine die.   

This Appeal Proceeding 

25. On October 15, 2019, without serving any notice of the change of counsel, Blaney 

McMurtry LLP (“Blaneys”) served a copy of a Notice of Appeal appealing the 

Receivership Order (the “Notice of Appeal”) on behalf of the Appellant.  The Notice of 

Appeal was served and filed after the expiry of the applicable appeal ten-day period under 

the BIA rules. 

26. In correspondence with the Receiver’s counsel, Blaneys took the position, among others, 

that the Appellant had not consented to the Receivership Order and therefore leave was 

not required. 
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Status of Receivership Order Pending Appeal 

27. Appellant’s counsel took the position that the Receivership Order is automatically stayed 

pending this appeal.  While not accepting this interpretation or effect, the Receiver has 

decided (on a without prejudice basis) not to take any further steps pursuant to the 

Receivership Order while this appeal is pending. 

28. However, given that the Receivership Order went into effect on September 27, 2019 and 

the Receiver did not receive the Notice of Appeal until October 15, 2019, the Receiver 

had already taken certain steps pursuant to the Receivership Order. 

29. As the Receivership Order went into effect on September 27, 2019 and the Receiver did 

not receive the Notice of Appeal until October 15, 2019, the Receiver had already taken 

certain steps pursuant to the Receivership Order, such as: 

(a) arranging insurance; 

(b) issuing the notice and statement of receiver pursuant to sections 245(1) and 

246(1) of the BIA; 

(c) issuing a receiver’s certificate and borrowing $500,000 in order to be in a 

position to pay protective disbursements that may arise; 

(d) paying outstanding property tax arrears; 

(e) contracting an environmental remediation costing report; 
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(f) planning and organizing for a sales process; 

(g) responding to creditors’ communications; 

(h) instructing the Receiver’s real estate counsel, Fogler Rubinoff LLP, to conduct 

title searches for inclusion in a data room to market the Property and to draft a 

purchase agreement for the ultimate sale of the Property; 

(i) dealing with the City of Toronto Legal Department and its Municipal Licencing 

and Standards Investigations Services division in respect of illegal dumping, 

security and safety of the site.  As such, the Receiver is attending to receipt of 

quotations to arrange the requisite work to be done to comply with the City of 

Toronto requirements; and 

(j) communicating with Tarion regarding remaining outstanding purchaser 

(consumer) deposits and status of bonding matters. 

30. While the Receivership Order is subject to this pending appeal, significant costs are being 

incurred related to the Property.  Those costs include:   

(a) daily interest on the Receiver’s borrowings authorized pursuant to the 

Receivership Order, in respect of which an advance in the amount of $500,000 

had been made to the Receiver’s account prior to the Notice of Appeal being 

served; 
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(b) interest on the various mortgages registered against the Property, which is 

accruing and unpaid while the Property sits and is not listed for sale or sold.  

Interest on the Lender’s mortgage alone is $4,214.01 per day pursuant to the 

Mortgage Discharge Statement provided on September 18, 2019; 

(c) protective disbursements incurred by the Receiver to ensure public safety for 

the Property including fencing, garbage removal (all of which is required as the 

City of Toronto has issued work orders and has threatened to conduct the 

remedial work directly, which will be more costly to the estate) and soon to 

include snow removal;  

(d) property taxes; and 

(e) costs related to the steps taken as outlined in the previous paragraph. 

This Appeal Should be Quashed 

31. The Receivership Order was made pursuant to s. 243(1) of the Bankruptcy and Insolvency 

Act (BIA) and s. 101 of the Courts of Justice Act (CJA).  As such, leave to appeal is 

required pursuant to s. 193 of the BIA. 

32. The Receivership Order was made on consent, in consideration for the Appellant being 

provided with a period of time to resolve and repay an indebtedness which it did not then 

repay.  As such, leave to appeal is required pursuant to s. 133 of the CJA. 
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33. The Appellant did not obtain leave before purporting to file its Notice of Appeal from the 

Receivership Order. 

34. The Notice of Appeal was served after the expiry of the applicable ten-day period within 

which to appeal.  An extension of time within which to appeal should not be granted. 

35. Leave to appeal should not be granted to the Appellant. 

If the Appeal is not Quashed, Alternative Relief is Appropriate 

36. In the alternative, security for costs of the appeal should be granted to the Respondent in 

the amount of $50,000, or such other amount as the Court deems just.   

37. There is good reason to believe that the appeal is frivolous and vexatious and that the 

Appellant has insufficient assets in Ontario to pay the costs of the appeal, as the 

Appellant is admittedly insolvent and commenced proceedings pursuant to the BIA that 

are exclusively available to insolvent parties. 

38. In the further alternative, if the appeal is not quashed, it should be heard on an expedited 

basis to limit the prejudice to the various stakeholders in this proceeding and to quickly 

remedy the uncertainty caused by the appeal from the Receivership Order. 

39. The Courts of Justice Act, R.S.O. 1990, c. C.43, as amended, including ss. 101 and 133. 

40. The Bankruptcy and Insolvency Act, RSC 1985, c B3, as amended, including ss. 193 and 

243. 
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41. The Bankruptcy and Insolvency General Rules, CRC c. 368, as amended, including rules 

31 and 32. 

42. The Rules of Civil Procedure, RRO 1990, Reg 194, as amended, including Rules 61.03.1, 

61.04, 61.06(1)(a), and 61.16. 

43. Such further and other grounds as counsel may advise. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The Affidavit of Bryan Tannenbaum, sworn November 15, 2019, and the exhibits 

attached thereto. 

2. Such further and other materials as counsel may advise and this Court may permit. 
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TO: BLANEY MCMURTRY LLP 

Barristers and Solicitors 

2 Queen Street East, Suite 1500 

Toronto, ON  M5C 3G5 

 

David Ullmann  

Tel: (416) 596-4289 

Fax: (416) 594-2437 

Email: dullmann@blaney.com 

 

Lea Nebel 

Tel: (416) 593-3914 

Email: lnebel@blaney.com  

 

Lawyers for 3070 Ellesmere Developments Inc.  

 

AND TO: CASSELS BROCK & BLACKWELL LLP 

2100 Scotia Plaza 

40 King Street West 

Toronto, ON M5H 3C2 

 

Larry Ellis 

Tel:  (416) 869-5406 

Email: lellis@cassels.com  

 

Erin Craddock 

Tel: (416) 860-6480 

Email: ecraddock@cassels.com  

 

Lawyers for 3070 Ellesmere Developments Inc.  

 

AND TO: CROWE SOBERMAN INC. 

2 St Clair Ave E Suite 1100,  

Toronto, ON M4T 2T5 

 

Hans Rizarri 

Tel:  (416) 963-7175 

Email: hans.rizarri@crowesoberman.com 

 

Graeme Hamilton  

Tel: (416) 963-7140 

Email: Graeme.hamilton@crowesoberman.com 

 

Proposal Trustee 
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AND TO: MILLER THOMSON LLP 

Scotia Plaza 

40 King Street West, Suite 5800 

Toronto, ON M5H 3S1 

Gregory Azeff 

Tel:  (416) 595-2660 

Email: gazeff@millerthomson.com  

Asim Iqbal 

Tel: (416) 597-6008 

Email: aiqbal@millerthomson.com  

Lawyers for Crowe Soberman Inc., Proposal Trustee 

AND TO: PALIARE ROLAND ROSENBERG ROTHSTEIN 

155 Wellington Street West, 35th Floor 

Toronto, ON M5V 3H1 

 

Jeffery Larry 

Tel:  (416) 646-4330 

Fax:  (416) 646-4301 

Email: Jeff.larry@paliareroland.com 

 

Danielle Glatt 

Email: Danielle.glatt@paliareroland.com 

 

Lawyers for 2518358 Ontario Inc. 

 

AND TO: EME PROFESSIONAL CORPORATION 

5050 Dufferin Street, Suite 123 

Toronto, ON M3H 5T5 

 

Peter Doyun Kim 

Tel:  (416) 800-1783 

Fax:  (647) 872-1638 

Email: peter@emecorp.ca 

 

Joel Etienne 

Email: etiennelaw@rogers.com 

Lawyers for CoStone Development Inc. and Campus Suites Inc. 
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AND TO: 2478888 ONTARIO INC. 

1030 Sheppard Avenue West, Suite 3 

Toronto, ON M3H 6C1 

Frank Mondelli 

Email: frank@torontocapital.com 

 

AND TO: METCALFE, BLAINEY & BURNS LLP 

202-18 Crown Steel Dr. 

Markham, ON L3R 9X8 

 

Janet Lee 

Tel:  (905) 475-7676 ext. 338 

Email: janetlee@mbb.ca 

 

Lawyers for 2615333 Ontario Inc. 

 

AND TO: ADAIR GOLDBLATT BIEBER LLP 

95 Wellington St. West 

Ste. 1830, PO Box 14 

Toronto, ON M5J 2N7 

 

Nathaniel Read-Ellis 

Tel:  (416) 351-2789 

Fax:  (647) 689-2059 

Email: nreadellis@agbllp.com 
 

 

LERNERS LLP 

130 Adelaide Street West, Suite 2400 

Toronto, ON M5H 3P5 

 

Domenico Magisano 

Tel:  (416) 601-4121 

Fax:  (416) 601-4123 

Email: dmagisano@lerners.ca 

 

Christopher Shorey 

Tel:  (416) 601-2389 

Fax:  (416) 867-2448 

Email: cshorey@lerners.ca 

 

Lawyers for 2449880 Ontario Inc. 
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AND TO: HODDER, WANG LLP 

Adelaide Place 

181 University Avenue, Suite 2200 

Toronto, ON M5H 3M7 

 

Yan Wang 

Tel:  (416) 601-6814 

Fax:  (416) 947-0909 

Email: ywang@hwlawyers.ca 

 

Lawyers for Xiuhong Du, Yunduan Chen and Zu Guohua 
 

AND 

TO : 

RSM CANADA LIMITED 

11 King Street West  

Suite 700, Box 27 

Toronto, ON  M5H 4C7 

 

Jeffrey Berger 

Tel: (647) 726-0496  

Fax:  (416) 480.2646  

Email:  jeff.berger@rsmcanada.com 

 

The Receiver  
 

AND TO: HARRIS SHEAFFER LLP 

Suite 600, 4100 Yonge Street 

Toronto, ON M2P 2B5 

 

Gary Harris 

Tel:  (416) 250-5800 

Email: gharris@harris-sheaffer.com 

 

Agent for Aviva Insurance Company of Canada 
 

AND TO: DEPARTMENT OF JUSTICE  

The Exchange Tower  

130 King St. W., #3400  

Toronto, ON M5X 1K6  
 

Diane Winters  

Tel: (416) 973-3172 

Fax: (416) 973-0810 

Email: diane.winters@justice.gc.ca 

 



 
 

- 21 - 

 
 

 

 

AND TO: CITY OF TORONTO 

Metro Hall 

26th Fl., 55 John St. 

Toronto, ON M5V 3C6 

 

Christopher Henderson 

Tel:  (416) 397.7106 

Fax:  (416) 397.5624 

Email: Christopher.henderson@toronto.ca 

 



2478888 ONTARIO INC. 

Applicant 

(Respondent/Moving Party) 

and 3070 ELLESMERE DEVELOPMENTS INC. 

Respondent 

(Appellant/Responding Party) 

 
              Court File No.:  C67565    

 COURT OF APPEAL FOR ONTARIO 

 
NOTICE OF MOTION 

(Motion to Quash Appeal) 

 

 THORNTON GROUT FINNIGAN LLP 

TD West Tower, Toronto-Dominion Centre 

100 Wellington Street West, Suite 3200 

Toronto, Ontario M5K 1K7 

Fax: (416) 304-1313 

D.J. Miller (LSO# 34393P) 

Tel: (416) 304-0559 / Email: djmiller@tgf.ca    

 

Rebecca L. Kennedy (LSO# 61146S) 

Tel: (416) 304-0603 / Email: rkennedy@tgf.ca  

 

Scott McGrath (LSO# 59346K) 

Tel: (416) 304-1592 / Email: smcgrath@tgf.ca  
 

Lawyers for the Applicant (Respondent) / Moving 

Party, 2478888 Ontario Inc. 
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Court F~Ie No. C~1'-15-59272b-DOGE

SUPERIOR CURT OF JUST~~E
CC~1V.[MER~`IAL LIST

THE ~-I ON C~ URAB LE

JUSTICE . , ~'`

•L ~ L I'.w ,.b 'p~~ ~'

~r ( .{f ~ ~~B E T~ ~~W E~u ~ q~̀"~~ ~~

r;: Vi,µ, ~"~ . ~ . ~ .. ~' .:r
~' .r'

s s~n~;~ ,~. ,,,'
+; "'

• ,~ •.:~..

TUESDAY, THE 26~h

DAY CAF FEBRCJARY, 2~ ~ 9

244988 UNTAR.IU INC.
Plaintiff

and

3070 ELLESIVTERE DEV'ELOPII~ENTS INC., TUNG LIU, LEMINE
INVESTMENT GROUP INC., LEMINE DEVELOPMENT COR.P.,
CENTRAL PA~~. AJAX DEVELOPMENTS PI-~ASE 1 INC., 9654372
CANADA INC., 9654488 CANADA INC., 9654461 CANADA INC.,

~617b8~ CANADA INS. and AJ~~X ~'IASTER. HQLDING INC.
Iaefendants

ORDER

THIS MOTIt~N made by the Plaintiff to strike the I.~efendants' Statement of

~~fence and for j udgxnent, was heard this day at the court house, 3 3 0 University Avenue,

8th Floor, Toronto, Ontario, MS ~ 1 R7,

ON READING the Amended Motion Record and Factum of the Plaintiff, and an

hearing the submissions of counsel for the plaintiff and the submissions of Thomas Liu on

behalf of the defendants,
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1. THIS COURT C)RDERS that the Statement of Defence of the Defendants dated

April 9, 201$ is struck without leave to amend.

2. T~-IIS CQURT ORDERS that default judgment is granted against the Defendants.

3. THIS CaLJRT ~RDER.S that the Defendants shall forthwith pay to the Plaintiff

$3.2 million.

4. THIS COURT C)RDERS that paragraphs 2 and 3 of this order are staffed far a

period of d~ days.

5. 'HIS CURT ORDERS that the Defendants, including 3070 Ellesmere

Developments Inc., are enjoined from taking any steps to sell or otherwise encumber the

property known ~nunicipal~y at 3070 Ellesmere Road in Scarborough, Ontario the

"Property"}, which is more fully described 1r~ Schedule "A", and the Land Registrar for

the Land Registry o~~ce of Metropolitan Toronto No. 66 & 6~ shall be authorized to

register this prder against title to the Property on Application by the Plaintiff.

6. THIS COURT ORDERS that the 1~efer~dants nay bring a motion to vary

paragraphs 1, 2 and 3 of this Qrder if, within 60 days, they comply strictly with the Orders

of McEwen J. dated October 16, 201$ and Penny J. dated December 3, 201$.

7. THIS ~C~URT ORDERS that the Defendants shall pay costs to the Plaintiff in an

amount to be determined.
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8. THIS COURT ORDERS that the Order of Justice Hainey dated February 26, 201 ~

that is attached as Schedule "B" to this Order is revoked and replaced with this Order.

THIS ORDER BEARS ~TTE~~ST at the rate of 15 percent per annum beginning on

March 4, 2019.

~. ~ r r j.. n i,.. ~ r-~ i ~ ! i ~~d .~ t..f ~"(1 i ~ ~ ~ ~ a I 't
~fY ̀ ~~~~~ ~:
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SCHEDULE "A"

PCL J-1 SECT m 1227 BLK J PLAN 6dM 1227, City of Toronto

PIN No. O~IBd-~~33(LT)
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District of Ontario
Division No. 09 — Toronto
Court No. 31-2547832
Estate No. 32-2547832

ONTARIO
SUPERIOR COURT OF JUSTICE

(IN BANKRUPTCY AND INSOLVENCY)

IN THE MATTER OF THE PROPOSAL OF
3070 ELLESMERE DEVELOPMENTS INC.

OF THE TOWN OF RICHMOND HILL,

IN Till REGIONAL MUNiCIPALITY OF YORK,
IN THE PROVINCE OF ONTARIO

PROPOSAL

SEPTEMBER 27, 2019

3070 ELLESMERE DEVELOPMENTS INC. hereby submits the foLlowing Proposal to its
Creditors pursuant to Part III of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as
amended.

ARTICLE 1- DEFINITIONS

1.1 Definitions:

In this Proposal:

(a) “Administrative Fees and Expenses” means the proper fees and expenses,
including legal fees and disbursements, of the Trustee and the Debtor, incurred at
the standard rates and charges of the Trustee and legal counsel to the Trustee and
the Debtor, on and incidental to the negotiation, preparation, presentation,
considei-ation and implementation of the Proposal. and all proceedings and matters
relating to or arising out of the Proposal;

(b) “Approval Date” means the date that the Approval Order is issued by the Cotwt;

(c) “Approval Order” means an order of the Court approving the Proposal;

td) “BIA” means the Bankruptcy and InsolvencyAct. R.S.C. 1985. c. B-3, as amended
and in force as at the Filing Date;
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(e) “Business Day” means a day, other than a Saturday, Sunday, or statutory holiday.
on which banks are generally open for business in Toronto. Ontario;

(1) “Claim” means any right of any Person against the Debtor in connection with any
indebtedness, liability or obligation of any kind of the Debtor which indebtedness.
liability or obligation is in existence at the Filing Date, whether or not reduced to
judgement, liqtiidated, unliquidated, fixed, contingent, matured, unmatured.
ctisputed, undisputed, legal, equitable, secured, unsecured. present, fttture, known,
unknown. by guarantee, by surety or otherwise and whether or not such a right is
executory in nature, including, without limitation, the right or ability of any Person
to advance a claim for contribution or indemnity or otherwise with respect to any
matter, action, cause or chose in action, whether existing at present or commenced
in the future based in whote or in part on facts which exist prior to or at the time of
the Filing Date;

(g) “Court” means the Ontario Superior Court of Justice (in Bankntptcy and
Insolvency);

(h) Creditor” means any Person having a Claim and may, if the context requires,
mean a trustee, receiver, receiver-manager or other Person acting on behalf or in
the name of such Person;

(1) Crown Claims” means any Claims of Her Majesty in Right of C’anacf a or a
province as described in subsection 60(1.1) o[the BIA;

(j) “Debtor” means 3070 ELLESMERE DEVELOPMENTS 1NC;

(k) Employee Claims’ means any Claims of employees and former employees of the
Debtor as described in subsection 60(1 .3) of the 131A:

(I) “filing Date” means August 20, 2019 (the date the Debtor filed a notice of
intention to make a proposal);

(m) “Person” means any individual, partnership, joint venture, trust, corporation,
unincorporated organization, government or any agency or instrumentality thereof,
or any other entity howsoever designated or constituted;

(n) “Preferred Creditors” means the Unsecured Creditors that ate required by the Hl\
to be paid in priority to all other unsecured claims under a proposal iade by a debtor:

(o) “Proposal” means this proposal together with any amendments thereto;

(p) “Proposal Proceeds” has the meaning ascribed to the term in paragraph 4.1 hereof

(q) “Real Property” refers to the property municipally known as 3070 Ellesmere
Road, Scarborough, Ontario, MIE 4C3;
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(r) “Related Persons” has the meaning ascribed to the term in subsection 4(2) of the
BIA;

(s) “Secured Creditor” means a Person holding a mortgage, hypothec, pledge, charge,
lien, or security interest on or against the property or assets of the Debtor as security
for a debt due or accruing due to the Person from the Debtor:

(t) “Trustee” means Crowe Sobenrian Inc. or its duly appointed successor or
successors; and

(u) “Unsecured Creditors” means the PrefelTed Creditors and any Creditor who is not
a Secured Creditor.

1.2 Articles of Reference

The terms “hereot’. ‘hereunder”. ‘herein” and similar expressions refer to the Proposal and not to
any particular article, section, subsection, clause or paragraph of the Proposal and include any
agreements supplemental hereto. In the Proposal, a reference to an article, section, subsection,
clause or paragraph will, unless otherwise stated, refer to an article, section, subsection, clause or
paragraph of the Proposal.

1.3 Interpretation Not Affected by Headings

The division of the Proposal into articles, sections. subsections, clauses or paragraphs and the
insertion of a table of contents and headings are for convenience of reference only and will not
affect the construction or interpretation of this Proposal.

1.1 Date for Any Action

In the event that any date on which any action is required to be taken hereunder is not a Business
Day, such action will be required to be taken on the next succeeding day which is a Business Day.

1.5 Time

All times expressed herein are local time in Toronto. Ontario. Canada unless otherwise stipulated.

1.6 Numbers

In the Proposal, where the context requires, a word importing the singular number will include the
plural and vice versa and a word or words importing gender will include all genders.

1.7 Currency

Unless otherwise stated herein, all references to currency in the Proposal are to lawftil money of
Canada.
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ARTICLE 2- PURPOSE AND EFFECT OF PROPOSAL

2.1 Purpose of Proposal

The purpose of this Proposal is to effect an orderly wind down of the business and affairs of the
Debtor in the expectation that all Creditors will derive a greater benefit from the orderly realization
of the property and assets of the Debtor than would result from a forced liquidation upon a
bankruptcy.

This Proposal provides the essential terms upon which all Claims will be fully and finally resolved
and settled.

ARTICLE 3- CLASSIFICATION AND TREATMENT OF CREDITORS

3.1 Classes of Creditors

for the purposes of voting on the Proposal, there shall be two classes of Creditors, Secured
Creditors and Unsecured Creditors.

3.2 Secured Creditors

The proven Claims of Secured Creditors shall be paid from the proceeds from the realization of
their collateral, net of the costs of realization, in accordance with their relative priority. For
distribution purposes, to the extent that the net proceeds realized from the cotlateral are not
sufficient to satisl the proven Claim of a Secured Creditor. that Secured Creditor shall be an
Unsecured Creditor for any portion of that Secured Creditor’s proven Claim that remains
outstanding.

ARTICLE 4- FUNDING OF PROPOSAL

4.1 funding of Proposal

Following acceptance of the Proposal by the Creditors of [he Debtor and the making of the
Approval Order. the Debtor shall take steps to realize on all of its property and assets for the bene lit
ottts Creditors. Fhe property and assets of the l)ebtot primarily consists ol’[hc Real Property and
potential amounts recovered via oligoing legal proceedings in various stages. The sale of the Real
Property will be conducted via a Court approved sales process.

The net proceeds from the realization of the Debtor’s property and assets, after payment of all
valid mortgages. hypothecs, pledges, charges. liens, or security interest against the property and
assets, and payment of reasonable fees, expenses and costs related to the realization, including
without limitation legal fees and disbursements, shalt be paid to the Trustee for distribution
pIrsuant to the provisions of this Proposal (the Proposal Proceeds”).
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Provided that Proposal is approved by the Creditors and the Approval Order is issued, the principal
of the Debtor shall provide their services to the Debtor to complete the realization of the Debtor’s
property and assets on a without charge basis.

ARTICLE 5- DISTRIBUTION

5.1 Distribution

Subject to paragraph 5.2, the Proposal Proceeds shall be distributed by the Trustee to pay proven
Claims of Creditors, without interest, as soon as practicable in accordance with the scheme of
priority as set out in the BIA as follows:

(a) First, to payment of Crown Claims, if any;

(b) Second. to payment of the unpaid Administrative Fees and Expenses;

(c) Third. to payment of the Office of the Superintendent of Bankruptcy levy payable
under section 147 of the BIA:

(d) fourth. to payment of Employee Claims, if any:

(e) Fifth. to payment of all Claims of any other Preferred Creditors in the priority set
out in section 136 of the BIA; and

(f) Sixth. each ordinary Unsecured Creditor will be paid the balance on a tiro la/a
hasis.

5.2 Administrative fees and Ixpenses

Administrative fees and Expenses shall be paid pursuant to section 60(2) of the BIA. The Trustee
shall be at liberty from time to time to apply reasonable amounts, out of the Proposal Proceeds
against its Administrative fees and Expenses. and such amounts shall constittite advances against
the Administrative Fees and Expenses when and as approved by the Court.

5.3 i)ischarge of Trustee

Upon the payment by the Trustee of the amounts contemplated in this article, the Trustee shall
have discharged its duties as Frustee and the Trustee shall be entitled to apply for its discharge as
Trustee. For greater certainty, the Trustee will not he responsible or liable for any obligations of
the Debtor and will be exempt from any personal liability in fulfilling any duties or exercising any
OWCtS conferred upofl it by this Proposal. other than for gross negligence or willful misconduct.

ARTICLE 6- MISCELLANEOUS

6.1 Appointment of Inspectors
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At the statutory meeting of Unsecured Creditors to be held to consider the Proposal, the Unsecured
Creditors may appoint up to five (5) Inspectors whose I)o\VCFS will be limited to: (a) advising the
Trustee concerning any dispute which may arise as to the validity of Claims; and (b) advising the
Trustee from time to time with respect to any other matter that the Trustee may refer to them.

6.2 ModifIcation of Proposal

The Debtor may propose an alteration or modification to the Proposal prior to the vote taking place
on the Proposal.

6.3 Release of Officers and/or Directors

Any Claims by against the directors and/or officers of the Debtor that arose prior to the filing Date
and relate to obligations of the Debtor where directors and/or officers are under any Law liable in
their capacity as directors and/or officers for the payment of such Claims shall be, and upon the
issuance of the Approval Order, are released and forever discharged as against the directors and/or
officers of the Debtor. other than Claims of the nature detailed in subsection 50(14) of the BIA.

ARTICLE 7- GENERAL

7.1 foreign Currency Obligations

For purposes of this Proposal, Claims denominated in a currency other than Canadian funds will
be converted to Canadian Dollars at the closing spot rate of exchange of the Bank of Canada on
the filing Date.

7.2 Applicable Law

This Proposal shall be construed in accordance with the laws of the Province of Ontario and the
laws of Canada applicable therein and shall be treated in all respects as an Ontario contract.

7.3 Non Severability

It is intended that all provisions of this Proposal shall be fully binding on and effective between
all Persons named or referred to in this Proposal and in the event that any particular provision or
provisions of this Proposal is or are found to be void, voidable or unenforceable for any reason
whatever, then the remainder of this Proposal and all other provisions shall be void and of no force
or effect

DATED at the City of Toronto in the province of Ontario. this 27th day of September, 2019.

3070 ELLESMERE DEVELOPMENTS
INC.
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Per
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1

Owen Gaffney

From: D. J. Miller
Sent: Thursday, January 16, 2020 4:56 PM
To: 'David T. Ullmann'; Mervyn D. Abramowitz
Cc: Rebecca Kennedy; Owen Gaffney
Subject: RE: 3070 Ellesmere

David:  this is a single purpose entity, that holds a parcel of undeveloped vacant land.   If you or your client are 
aware of any contracts that are “personal” to 3070 Ellesmere Developments Inc., please identify what those 
are.   Tax losses are similarly inapplicable here. 
 
If you or your client are aware of any legitimate basis upon which the company should not be bankrupt, or if 
you believe that there is any value for the benefit of 3070’s creditors that would be lost as a result of a 
bankruptcy, please advise.  Thank you. 
 
D.J. 
 

From: David T. Ullmann [mailto:DUllmann@blaney.com]  
Sent: Thursday, January 16, 2020 2:45 PM 
To: D. J. Miller <DJMiller@tgf.ca>; Mervyn D. Abramowitz <MAbramowitz@blaney.com> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; Owen Gaffney <OGaffney@tgf.ca> 
Subject: RE: 3070 Ellesmere 
 
DJ, 
 
Thanks DJ. No worries on the delays. 
 
I agree that the sale will be done by the receiver. I was thinking of something else.  In my experience having a proposal 
can assist a purchaser who wants to look into tax losses or the continuation of approvals or contracts which may be 
personal to the debtor corporation. I have not delved deeply into this file on that side to know if those are relevant points 
here, but my own view is that the proposal may have some benefit and it costs nothing to leave it alone. If you are just 
worried about confusion that could be dealt with by agreement. In any event, I have spoken to Mr. Liu and he will not 
consent to the bankruptcy of the company. I do not yet have instructions to oppose it either btw. We will wait for your 
report and see what instructions we get from there.   
 
Regards, 
 
David 
 

David T. Ullmann 
Partner 
dullmann@blaney.com 

 416-596-4289 |  416-594-2437 
  

From: D. J. Miller [mailto:DJMiller@tgf.ca]  
Sent: January 16, 2020 2:32 PM 
To: David T. Ullmann <DUllmann@blaney.com>; Mervyn D. Abramowitz <MAbramowitz@blaney.com> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; Owen Gaffney <OGaffney@tgf.ca> 
Subject: RE: 3070 Ellesmere 
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Hi David:  sorry for the delayed response, as I’m traveling today. 
 
Please advise of your client’s position on the continuation of the proposal proceeding, and the intended 
bankruptcy, following your meeting this morning. 
 
In our view, there is no scenario in which a purchaser of the property would have anything to do with a BIA 
proposal proceeding.   Any purchaser will be obtaining title through an Approval and Vesting Order granted by 
the Court in a receivership proceeding, and in no other manner.  To the extent that the sale of the property 
results in amounts being available to unsecured creditors after paying amounts owing to secured creditors, that 
will be done in accordance with a court Order in the receivership proceeding.   
 
The existence of the proposal proceeding notwithstanding the appointment of the receiver (and the issuance of a 
Report by the Proposal Trustee in early October) has already caused confusion with creditors.   It also creates 
the perception that a debtor-in-possession process exists whereby 3070 has any capacity to deal with the 
property.   Your client’s actions in continuing to deal with the property after the granting of the September 13, 
2019 Order has exacerbated that concern.  The Proposal filed by your client is premised entirely on its ability to 
deal with the property, which was rejected by Justice Hainey in granting the Receivership Order.   
 
Please let us know as soon as possible, so that we can finalize our materials for service one way or the 
other.   Thanks. 
 
D.J. 
 

 

D. J. Miller | Direct Line: +1 416 304-0559 |  Thornton Grout Finnigan LLP | www.tgf.ca 
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 30
and delete this e-mail without forwarding it or making a copy. 

 

From: David T. Ullmann [mailto:DUllmann@blaney.com]  
Sent: Thursday, January 16, 2020 9:44 AM 
To: D. J. Miller <DJMiller@tgf.ca>; Mervyn D. Abramowitz <MAbramowitz@blaney.com> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; Owen Gaffney <OGaffney@tgf.ca> 
Subject: RE: 3070 Ellesmere 
 
Thanks for asking DJ. I am speaking with Mr. Liu at 11:30 today and will report back. In the interim, can you advise what 
is the hurry in bankrupting the company? The proposal is, as far as I know, adjourned sine die and I can imagine certain 
scenarios where a potential purchaser of the land might appreciate the flexibility that a proposal might provide.  Can’t we 
just work out some kind of standstill on the proposal instead so that it does not present an obstacle to the receivership (to 
the extent it does, which is a little unclear to me) or add any costs to anyone? 
 
Also, on your response yesterday on the confidentiality of purchase prices it is my practice, when acting for a court officer 
who is contemplating the sale of an asset, to keep all sale agreements confidential until one is chosen and approved by 
the court, to ensure that the sale process is not prejudiced if another offer needs to be chosen in its place or the asset has 
to be remarketed.  Is this not the reason that a receiver’s appendix of offers received in a sale process, and the purchaser 
price of the chosen offer, is often sealed/redacted when approval is sought? I would expect the same rationale to apply in 
this case. The Receiver can, of course, include my email you referred to in whatever report you wish, but again 
presumably the price could be redacted out of it without marring whatever point you want to make with the inclusion of 
that email.   
 
David 
 

David T. Ullmann 
Partner 
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dullmann@blaney.com 
 416-596-4289 |  416-594-2437 

  

From: D. J. Miller [mailto:DJMiller@tgf.ca]  
Sent: January 16, 2020 7:06 AM 
To: David T. Ullmann <DUllmann@blaney.com>; Mervyn D. Abramowitz <MAbramowitz@blaney.com> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; Owen Gaffney <OGaffney@tgf.ca> 
Subject: 3070 Ellesmere 
 
David: 
 
The Receiver will be moving to bankrupt the company, with RSM acting as Trustee.   Would your client like to 
do that itself (in coordination with RSM) or have it done by court order? 
 
Please let me know by the end of the day today, as that’s when I expect we’ll be in a position to serve.  Thanks. 
 
D.J. 
 

 

 
D. J. Miller |  DJMiller@tgf.ca  | Direct Line: +1 416 304-0559 | Thornton Grout Finnigan LLP |  Suite 3200, TD West Tower, 100 
Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7  |  416-304-1616  |  Fax:  416-304-
1313  |  www.tgf.ca  

PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616 
and delete this e-mail without forwarding it or making a copy.  To Unsubscribe/Opt-Out of any electronic communication with Thornton Grout Finnigan, you can do so by clicking 
the following link:  Unsubscribe 
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SCHEDULE “11” 













 

  
 

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c. C.43, as amended, and in the matter of Section 243(1) of the 
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended 

2478888 ONTARIO INC. 

Applicant 

- and - 3070 ELLESMERE DEVELOPMENTS INC. 

Respondent 

 Court File No.: CV-19-00627187-00CL  

 ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

Proceedings commenced at Toronto, Ontario 

 FIRST REPORT OF THE RECEIVER 
(January 20, 2020)  

 THORNTON GROUT FINNIGAN LLP 
TD West Tower, Toronto-Dominion Centre 
100 Wellington Street West, Suite 3200 
Toronto, Ontario M5K 1K7 
Fax: (416) 304-1313 
 

D.J. Miller (LSO# 34393P) 
Tel: (416) 304-0559 / Email: djmiller@tgf.ca  
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Court File No. CV-19-00627187-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR.

JUSTICE HAINEY

)

)

)

___________, THE ___

DAY OF JANUARY, 2020

2478888 ONTARIO INC.

Applicant

- and -

3070 ELLESMERE DEVELOPMENTS INC.

Respondent

ORDER
(Expanding Receiver Powers)

THIS MOTION brought by RSM Canada Limited in its capacity as court-appointed 

receiver (the “Receiver”) without security, of all of the Property of 3070 Ellesmere Developments 

Inc. (the “Borrower”) for an Order, inter alia, expanding the Receiver’s powers as originally set 

out in an Order of this Court dated September 13, 2019 (the “Receivership Order”) was heard 

this day at 330 University Avenue, Toronto, Ontario.

ON READING the Motion Record of the Receiver containing the First Report of the 

Receiver dated January 20, 2020 (the “Receiver’s First Report”) and the Appendices thereto and 

on hearing the submissions of counsel for the Receiver, and all other parties listed on the Counsel 

Slip, no one else appearing for any other person, although all parties appearing on the Service List 

in this proceeding were duly served as it appears from the Affidavit of Service of [INSERT 

NAME] sworn [INSERT DATE]:
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SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

Record including the Receiver’s First Report is hereby abridged and validated so that this Motion 

is properly returnable today and hereby dispenses with further service thereof. All capitalized 

terms used herein and not otherwise defined are as defined in the Receivership Order.

PROHIBITION ON DEALING WITH THE PROPERTY

2. THIS COURT ORDERS that no Persons, save and except the Receiver and any agent it 

retains, are permitted to solicit offers for the sale of the Real Property.  For greater certainty, neither 

the Borrower nor its principal Thomas Liu, nor anyone acting on its or their behalf, are permitted 

to hold themselves out as having any capacity whatsoever to deal with the Real Property, to 

negotiate any terms for a sale of the Real Property, to engage with any third parties with respect to 

a sale of the Real Property, to take any steps to delay, hinder or interfere with the Receiver’s role

pursuant to the Receivership Order or take any steps whatsoever in respect of any other Property 

of the Borrower.  All interested parties including prospective purchasers are to be directed to the 

Receiver.

EXPANDED POWERS OF THE RECEIVER

3. THIS COURT ORDERS that, in addition to all of the powers of the Receiver pursuant to 

the Receivership Order, the Receiver is hereby expressly empowered and authorized to do the 

following:

(a) to file an assignment in bankruptcy on behalf of the Borrower pursuant to the 

Bankruptcy and Insolvency Act; and

(b) to act as the Trustee in Bankruptcy in relation to the bankruptcy of the Borrower.

4. THIS COURT ORDERS that the Receiver may, from time to time, apply to this Court 

for advice and directions in the discharge of its powers and duties hereunder.

APPROVAL OF ACTIVITIES
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5. THIS COURT ORDERS that the Receiver’s First Report and all of the activities of the 

Receiver described therein are hereby ratified and approved. 

SEALING OF CONFIDENTIAL SCHEDULE

6. THIS COURT ORDERS that Confidential Schedule 1 to the Receiver’s First Report shall 

be and is hereby sealed, kept confidential and shall not form part of the public record pending 

further Order of this Court.  

GENERAL

7. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Receiver, as an officer of this Court, as 

may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in 

carrying out the terms of this Order. 

8. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and that 

the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada.

______________________________________



IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c. C.43, as amended, and in the matter of Section 243(1) of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended
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