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TAB 1 



Court File No: CV-18-00602537-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

B E T W E E N: 

BANK OF MONTREAL 

Applicant 

- and - 

2495087 ONTARIO INC., 2496800 ONTARIO INC., 1527020 ONTARIO INC., 
1651033 ONTARIO INCLTD., 1496765 ONTARIO INC LTD. and 

SUNSHINE PROPANE INC. 
Respondents 

 

APPLICATION UNDER s. 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985 c-B-3, 
s. 101 of the Courts of Justice Act, R.S.O. 1990, c.C-43, and 

Rules 14.05(2), (3) (d), (g) and (h) of the Rules of Civil Procedure 

 

 

NOTICE OF MOTION 
 

THE RECEIVER AND MANAGER, RSM Canada Limited (the “Receiver”), will make a 

motion before a Judge of the Ontario Superior Court of Justice on January 6, 2020 at 

10:00 a.m., or as soon after that time as the motion can be heard at 330 University 

Ave., Toronto, Ontario. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 
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THE MOTION IS FOR: 

1. An Order substantially in the form attached as Appendix “A” to this Notice of 

Motion: 

(a) approving the proposed Final Interim Distribution (as defined below); 

(b) approving the Fifth Report of the Receiver dated December 18, 2019 (the 

“Fifth Report”) and the Receiver’s conduct and activities to December 17, 

2019; 

(c) approving the fees and disbursements of the Receiver incurred from 

August 1, 2019 to November 30, 2019 and estimated to completion;  

(d) approving the fees and disbursements of Paliare Roland Rosenberg 

Rothstein LLP (“Paliare”) incurred from August 1, 2019 to December 15, 

2019 and estimated to completion;  

(e) authorizing the Receiver to distribute to distribute to Bank of Montreal 

(“BMO”) the remaining balance of the Receiver’s Holdback (as defined 

below) and any additional funds that come into the hands of the Receiver 

provided that the repayments do not exceed the Respondents’ aggregate 

indebtedness to BMO; and  

(f) discharging the Receiver upon the Receiver filing a certificate with the 

Court confirming that the Final Interim Distribution has been made (the 

“Receiver’s Discharge Certificate”), and authorizing the Receiver to 
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complete certain administrative matters following the discharge of the 

Receiver. 

2. Such further relief as this Honourable Court deems just. 

THE GROUNDS FOR THE MOTION ARE: 

A. Background 

3. On August 29, 2018, the Receiver was appointed receiver and manager of all of 

the assets, undertakings and properties of each of the Respondent companies (the 

“Companies” or the “Debtors”); 

4. BMO is the primary secured creditor of each of the Companies.  The security 

held by BMO consists of mortgages over the Properties (as defined below), as well as 

security agreements over the other assets of the Companies. Certain Debtors have 

guaranteed certain other Debtors’ indebtedness to BMO, as described in more detail 

below; 

5. Each of the Debtor companies owned a piece of real estate which is or was its 

primary realizable asset.  Specifically:  

(a) 1496765 Ontario Ltd. (“1496765 (Etobicoke)”) held legal and beneficial 

title to a 0.4 acre real property municipally known as 5462 Dundas Street 

West, Etobicoke, Ontario (the “Etobicoke Property”); 

(b) 1651033 Ontario Ltd. held legal and beneficial title to a 1.2 acre real 

property municipally known as 5223 Dundas Street, Burlington, Ontario 

(the “Burlington Property”); 
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(c) 1527020 Ontario Inc. held legal and beneficial title to a 1.9 acre real 

property municipally known as 633 Main Street West, Port Colborne, 

Ontario (the “Port Colborne Property”); 

(d) 2495087 Ontario Inc. held legal and beneficial title to the real property 

municipally known as 591 and 595 Goderich Street, Port Elgin, Ontario 

(the “Port Elgin Property”); and 

(e) 2496800 Ontario Inc. (“2496800 (Goderich)”) held legal and beneficial 

title to a 0.5 acre real property municipally known as 274 Bayfield Road, 

Goderich, Ontario (the “Goderich Property” and, together with the 

Etobicoke Property, the Burlington Property, the Port Colborne Property, 

and the Port Elgin Property, the “Properties”); 

6. Each Property has been sold and the sales have been approved by this Court 

and have closed; 
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B. Final Distributions 

7. According to information provided to the Receiver by BMO, as of December 17, 

2019, the total indebtedness of the Debtors to BMO is $2,777,276.  The amount owed 

by each of the Debtors to BMO is set out as follows: 

Company Amount Outstanding ($) 

1496765 (Etobicoke)   62,550 

1651033 (Burlington) 523,552 

1527020 (Port Colborne) 971,152 

2495087(Port Elgin) 330,886 

2496800 (Goderich) 889,136 

Total 2,777,276 

 

8. The Receiver is seeking an Order authorizing the Receiver to distribute to BMO 

the remaining funds in each of the Receiver’s trust accounts pertaining to 1651033 

(Burlington), 1527020 (Port Colborne), 2495087 (Port Elgin) and 2496800 (Goderich), to 

be applied against those companies’ respective indebtedness to BMO, and to pay to 

BMO a portion of the remaining funds in the Receiver’s trust account pertaining to 

1496765 (Etobicoke); 

9. There is a balance of $1,100,408 in the bank account relating to 1496765 

Etobicoke (the “Etobicoke Funds”).  The 1496765 Etobicoke’s indebtedness to BMO 

was fully repaid from the proceeds of sale of the Etobicoke Property, with the exception 

of a net amount of $62,550 of expenses incurred subsequent to the repayment; 

5 



6 

 

10. BMO has at this time requested that the Receiver distribute the Etobicoke Funds 

to BMO pursuant to the guarantees that 1496765 (Etobicoke) provided to BMO on 

account of the indebtedness to BMO of each of 1651033 (Burlington), 1527020 (Port 

Colborne), and 2496800 (Goderich); 

11. Counsel to the Receiver has provided an opinion to the Receiver that 1496765’s 

guarantees of the indebtedness to BMO of 1651033 (Burlington), 1527020 (Port 

Colborne), 2495087 (Port Elgin) and 2496800 (Goderich), are secured by valid charges 

against the Etobicoke Funds and, as a result, these guarantees have priority over the 

claims of all other creditors of 1496765 (Etobicoke) up to the amount of such valid 

charges; 

12. Accordingly, and based on BMO’s request, Receiver is seeking an Order for the 

following payment of the remaining funds in each of the Receiver’s trust accounts to 

BMO, unless BMO otherwise directs (the “Final Interim Distribution”): 

(a) $62,550 plus accrued interest from the Receiver’s trust account in respect 

of 1496765 (Etobicoke); 

(b) $55,032 plus accrued interest from the Receiver’s trust account in respect 

of 1651033 (Burlington); 

(c) $55,921 plus accrued interest from the Receiver’s trust account in respect 

of 1527020 (Port Colborne); 

(d) $55,877 plus accrued interest from the Receiver’s trust account in respect 

of 2495087 (Port Elgin); 
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(e) $54,025 plus accrued interest from the Receiver’s trust account in respect 

of 2496800 (Goderich); and  

(f) from the remaining Etobicoke Funds, out of which the Receiver seeks to 

retain approximately $50,000 on account of expenses and professional 

fees to be incurred (the “Receiver’s Holdback”): 

(i) an amount equal to the direct indebtedness of 1651033 (Burlington) 

to BMO; and 

(ii) in respect of the balance of the remaining Etobicoke Funds, 50% to 

be applied against the indebtedness of 1527020 (Port Colborne) to 

BMO and 50% to be applied against the indebtedness of 2496800 

(Goderich) to BMO. 

13. The Receiver is also seeking an order that upon completion of the Remaining 

Duties (as defined below) and the discharge of the Receiver, the Receiver is authorized 

to pay to BMO (i) the remaining balance of the Receiver’s Holdback; and (ii) any 

additional funds that come into the hands of the Receiver provided that the repayments 

do not exceed the Debtors’ indebtedness to BMO. 
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C. Discharge of the Receiver 

14. The Receiver’s remaining duties (the “Remaining Duties”) include the following: 

(a) making the Final Interim Distribution;  

(b) following up with CRA in respect of HST refunds owed to the Receiver; 

and 

(c) preparing the Interim and Final Statements of Receiver pursuant to 

s.246(2) and s. 246(3) of the Bankruptcy and Insolvency Act;  

15. The Receiver’s administration is substantially complete;  

16. In order to avoid the costs of making a further motion to the Court to obtain the 

Receiver’s discharge, the Receiver is seeking an order discharging RSM from the 

powers, duties and obligations attendant to its appointment as Receiver upon the filing 

of the Receiver’s Discharge Certificate, with the proviso that RSM may perform such 

incidental duties as may be required by it as Receiver to complete its obligations 

pursuant to its appointment as Receiver including, but not limited to, the Remaining 

Duties; 

D. Statutory and other grounds 

17. Rules 1.04, 2.03, 3.02(1), 16, 37 and 39 of the Rules of Civil Procedure, R.R.O. 

1990, Reg. 194; and 

18. Such further and other grounds as counsel may advise and this Court may 

permit. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion:  

(a) the Fifth Report of the Receiver dated December 18, 2019 and the 

appendices attached thereto; and 

(b) such further and other evidence as the lawyers may advise and this 

Honourable Court may permit. 
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December 18, 2019   PALIARE ROLAND ROSENBERG ROTHSTEIN LLP 
155 Wellington St. W., 35th Floor 

Toronto, ON  M5V 3H1 
Tel:  416.646.4300 
Fax: 416.646.4301 

 
Jeffrey Larry (LSO# 44608D) 

Tel: 416.646.4330 

jeff.larry@paliareroland.com 

 

Elizabeth Rathbone (LSO# 70331U) 

Tel: 416.646.7488 

elizabeth.rathbone@paliareroland.com 

 
Lawyers for the Receiver    

      
TO: THE SERVICE LIST 

  

10 



 
C

o
u

rt
 F

ile
 N

o
. 

C
V

-1
8

-0
0

6
0
2

5
3
7

-0
0

C
L
 

B
A

N
K

 O
F

 M
O

N
T

R
E

A
L
 

 

  
 -

a
n

d
- 

2
4

9
5

0
8
7

 O
N

T
A

R
IO

 I
N

C
. 

e
t 

a
l. 

A
p

p
li

c
a

n
t 

 
R

e
s

p
o

n
d

e
n

ts
 

 
  

O
N

T
A

R
IO

 
S

U
P

E
R

IO
R

 C
O

U
R

T
 O

F
 J

U
S

T
IC

E
 

C
O

M
M

E
R

C
IA

L
 L

IS
T

 
 

P
R

O
C

E
E

D
IN

G
 C

O
M

M
E

N
C

E
D

 A
T

 
T

O
R

O
N

T
O

 
 

 
 

N
O

T
IC

E
 O

F
 M

O
T

IO
N

 
 

 
 P

A
L

IA
R

E
 R

O
L

A
N

D
 R

O
S

E
N

B
E

R
G

 R
O

T
H

S
T

E
IN

 L
L

P
 

1
5

5
 W

e
lli

n
g
to

n
 S

tr
e
e

t 
W

e
st

 
3

5
th

 F
lo

o
r 

T
o

ro
n

to
, 

O
N

  
M

5
V

 3
H

1
 

T
e

l: 
4

1
6

.6
4

6
.4

3
0

0
 

F
a

x:
 

4
1

6
.6

4
6
.4

3
0

1
 

 J
e

ff
re

y
 L

a
rr

y
 (

L
S

O
#

 4
4

6
0
8

D
) 

T
e

l: 
 4

1
6

.6
4

6
.4

3
3

0
 

je
ff

.l
a

rr
y@

p
a

lia
re

ro
la

n
d

.c
o
m

 
 E

li
za

b
e

th
 R

a
th

b
o

n
e

 (
L

S
O

#
 7

0
3

3
1

U
) 

T
e

l: 
4

1
6

.6
4

6
.7

4
8
8
 

e
liz

a
b

e
th

.r
a

th
b

o
n

e
@

p
a

lia
re

ro
la

n
d
.c

o
m

  
 L

a
w

ye
rs

 f
o

r 
th

e
 R

e
ce

iv
e

r 
D

o
c
 3

1
4
5
9
1
2
 v

1
 

11 



TAB A 



  

  
 

Court File No: CV-18-00602537-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

THE HONOURABLE  
 
JUSTICE  

) 
) 
) 

THE  6th DAY OF  
 
JANUARY, 2020 
 

 
 

 
B E T W E E N: 
 

BANK OF MONTREAL 

Applicant 

- and - 

2495087 ONTARIO INC., 2496800 ONTARIO INC., 1527020 ONTARIO INC., 
1651033 ONTARIO INCLTD., 1496765 ONTARIO INC LTD. and 

SUNSHINE PROPANE INC. 
 

Respondents 

APPLICATION UNDER s. 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985 c-B-3, 
s. 101 of the Courts of Justice Act, R.S.O. 1990, c.C-43, and 

Rules 14.05(2), (3) (d), (g) and (h) of the Rules of Civil Procedure 
 

ORDER 

THIS MOTION, made by RSM Canada Limited (“RSM”) in its capacity as the 

Court-appointed receiver and manager (the “Receiver”) of all of the assets, 

undertakings and properties of 2495087 Ontario Inc., 2496800 Ontario Inc., 1527020 

Ontario Inc., 1651033 Ontario Ltd., 1496765 Ontario Ltd. and Sunshine Propane Inc. 

(the “Debtors”), for an order authorizing the Receiver to, among other things, make a 

Final Interim Distribution (as defined and described below) and for the Receiver’s 

discharge, was heard this day at Toronto, Ontario. 
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ON READING the Fifth Report to the Court of the Receiver dated December 18, 

2019 (the “Fifth Report”) and on hearing the submissions of counsel for the Receiver 

and the Applicant, and no one else appearing, although properly served as appears 

from the affidavit of Michelle Jackson sworn , 2019, filed:  

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the 

Motion Record is hereby abridged and validated so that this Motion is properly 

returnable today and hereby dispenses with further service thereof.  

2. THIS COURT ORDERS AND DECLARES that the Fifth Report and the conduct 

and activities of the Receiver to December 17, 2019 set out therein be and are hereby 

approved. 

3. THIS COURT ORDERS that the fees and disbursements of the Receiver for the 

period August 1, 2019 to November 30, 2019, together with those fees estimated to 

completion, as set out in the Fifth Report, be and are hereby approved.  

4. THIS COURT ORDERS that the fees and disbursements of the Receiver’s 

counsel for the period August 1, 2019 to December 15, 2019, together with those fees 

estimated to completion, as set out in the Fifth Report be and are hereby approved. 

5. THIS COURT ORDERS that the Receiver’s statement of receipts and 

disbursements for the period August 29, 2018 to December 15, 2019, as set out in the 

Fifth Report, be and is hereby approved.  

6. THIS COURT ORDERS that the Receiver is authorized to pay the following 

amounts to BMO, unless BMO otherwise directs (the “Final Interim Distribution”): 

(a) $62,550 plus accrued interest from the Receiver’s trust account in respect 

of 1496765 Ontario Ltd.; 

(b) $55,032 plus accrued interest from the Receiver’s trust account in respect 

of 1651033 Ontario Ltd.; 
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(c) $55,921 plus accrued interest from the Receiver’s trust account in respect 

of 1527020 Ontario Inc.; 

(d) $55,877 plus accrued interest from the Receiver’s trust account in respect 

of 2495087 Ontario Inc.; 

(e) $54,025 plus accrued interest from the Receiver’s trust account in respect 

of 2496800 Ontario Inc.; and 

(f) from the remaining Etobicoke Funds, less the Receiver’s Holdback (both 

as defined in the Fifth Report): 

(i) an amount equal to the direct indebtedness of 1651033 (Burlington) 

to BMO; and 

(ii) in respect of the balance of the remaining Etobicoke Funds, 50% to 

be applied against the indebtedness of 1527020 (Port Colborne) to 

BMO, and 50% to be applied against the indebtedness of 2496800 

(Goderich) to BMO. 

7. THIS COURT ORDERS that upon completion of the Remaining Duties (as 

defined and described in the Fifth Report), the Receiver is authorized to pay to BMO 

(i) the remaining balance, if any, of the Receiver’s Holdback; and (ii) any additional 

funds that come into the hands of the Receiver provided that the repayments do not 

exceed the Debtors’ indebtedness to BMO.  

RECEIVER’S DISCHARGE 

8. THIS COURT ORDERS that and upon the Receiver filing with this Court a 

certificate substantially in the form appended hereto as Schedule “A” certifying that it 

made the Final Interim Distribution, the Receiver shall be discharged as Receiver of the 

assets, undertakings and properties of the Debtors, provided however that 

notwithstanding its discharge as Receiver herein, RSM shall continue to have the 

benefit of the provisions of all Orders made in this proceeding, including all 
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authorizations, approvals, protections and stays of proceedings in favour of RSM in its 

capacity as receiver and manager. 

9. THIS COURT FURTHER ORDERS AND DECLARES that RSM is hereby 

released and discharged from any liability that RSM now has or may hereafter have by 

reason of, or in any way arising out of, the acts or omissions of RSM while acting in its 

capacity as Receiver including for certainty, in carrying out the Remaining Duties, save 

and except for any gross negligence or willful misconduct on the Receiver’s 

part.  Without limiting the generality of the foregoing, RSM is hereby forever released 

and discharged from any and all liability relating to matters that were raised, or which 

could have been raised, in the receivership, save and except for any gross negligence 

or willful misconduct on the Receiver’s part.  

10. THIS COURT FURTHER ORDERS AND DECLARES that notwithstanding its 

discharge herein, RSM may perform such incidental duties as may be required by it as 

Receiver to complete its obligations pursuant to its appointment as Receiver including, 

for certainty, carrying out the Remaining Duties, and RSM shall be forever released and 

discharged from any and all liability related to such incidental duties, save and except 

for any gross negligence or willful misconduct on the Receiver’s part.   

 

 

____________________________________ 
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Schedule “A” 

Court File No. CV-18-00602537-00CL 

B E T W E E N: 
 

BANK OF MONTREAL 

Applicant 

- and - 

2495087 ONTARIO INC., 2496800 ONTARIO INC., 1527020 ONTARIO INC., 
1651033 ONTARIO INCLTD., 1496765 ONTARIO INC LTD. and 

SUNSHINE PROPANE INC. 
 

Respondents 

APPLICATION UNDER s. 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985 c-B-3, 
s. 101 of the Courts of Justice Act, R.S.O. 1990, c.C-43, and 

Rules 14.05(2), (3) (d), (g) and (h) of the Rules of Civil Procedure 

 
RECEIVER’S DICHARGE CERTIFICATE 

 
 
A. By Order of the Ontario Superior Court of Justice (Commercial List) dated August 
29, 2018 (the “Receivership Order”), RSM Canada Limited was appointed receiver and 
manager (the “Receiver”) of the assets and undertakings of the Respondents. 
  
B. Pursuant to an Order of the Court dated January •, 2020 (the “Discharge Order”), 
the Court provided for the discharge of the Receiver upon certification that it has made 
the Final Interim Distribution, as defined in and approved by the Discharge Order. 
 

THE RECEIVER CERTIFIES it has made the Final Interim Distribution.  
 

 

 RSM CANADA LIMITED, in its capacity as 
Receiver of the Respondents and not in 
its personal capacity 

   

Per: 

 

 

   Name:  

   Title:  
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