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AFFIDAVIT OF RONI GILYANA 
SWORN JANUARY 12, 2022 

 
 

I, RONI GILYANA, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am the sole officer and director of the Respondent, Areacor Inc. (“Areacor”) and, as such, 

have knowledge of the matters contained in this affidavit. Where I have been advised by 

others, I state the source of such information and that I do verily believe it to be true.  

2. I make this affidavit, on behalf of Areacor, in response to the Notice of Application dated 

January 6, 2022 (the “Notice”) and the Affidavit of Murray Snedden sworn January 6, 2022 

(the “Snedden Affidavit”).  

3. Areacor does not oppose the appointment of a receiver as requested by MarshallZehr Group 

Inc., (“MarshallZehr”) at paragraph 1(b) of the Notice. However, there are material 
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inaccuracies included in the Notice and in the Snedden Affidavit which Areacor seeks to 

address and correct.  

Background 

4. Areacor is the registered owner of the property municipally known as 15 Cannon Street, 

West, Hamilton (the “Property”).  

5. The Property was acquired with the intention of developing it into a condominium project 

consisting of 40 residential units and commercial space (the “Development”).  

6. Areacor obtained construction financing from MarshallZehr pursuant to the Loan 

Commitment dated May 15, 2018 and amended by letters dated June 27, 2018, December 

3, 2018, and December 19, 2019 (collectively the “Loan Agreement”). A copy of the Loan 

Agreement is attached at Exhibit C of the Snedden Affidavit.   

7. Areacor retained FusionCorp Developments Inc. (“FusionCorp”), as its general contractor 

for the Development. The parties executed a CCDC GMP (Guaranteed Maximum Price) 

5B dated January 30, 2019 (the “Construction Agreement”).  

8. Pursuant to the Construction Agreement, Areacor was to pay FusionCorp, a guaranteed 

maximum price of $8,780,142.00.  

9. Pursuant to the Construction Agreement, Areacor would not be responsible for any amount 

above the guaranteed maximum price of $8,780,142.00, except for any change orders 

requested by FusionCorp and approved by Areacor.  

Draw No. 27 Request  

10. MarshallZehr retained The Glynn Group Inc. and Mr. Martin Glynn (“Mr. Glynn”) to act 

as its Quantity Surveyor to monitor the progression of the Development.  

11. On June 8, 2021, I sent an email to Mr. Martin Glynn of the Glynn Group Inc. (“Mr. 

Glynn”). The email included all necessary information, in accordance with the Loan 

Agreement, for Mr. Glynn to prepare the report to MarshallZehr in respect of Draw No. 
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27. (the “Draw No. 27 Request”). Attached hereto and marked as Exhibit “A” to my 

Affidavit is a true copy of the Email dated June 8, 2021.  

12. Following the Draw No. 27 Request, Mr. Glynn was required to prepare a Progress Draw 

Report in respect of the Draw No. 27 Request and deliver same to MarshallZehr such that 

MarshallZehr could advance funds under the Draw No. 27 Request.  

13. Pursuant to the Loan Agreement, MarshallZehr is required to fund and process a draw 

within ten (10) business days from the date Areacor’s request.  

14. Mr. Glynn did not prepare a progress draw report in respect to the Draw No. 27 Request 

until November 29, 2021, which will be discussed in further detail below.  

15. Instead, I received an email from Mr. Joseph Varrecchia (“Mr. Varrecchia”), a manager at 

MarshallZehr, requesting an updated budget to reflect the accelerated project schedule.  

16. Mr. Varrecchia further advised me that MarshallZehr would not provide any further 

advances until it received an updated schedule and related budget. I advised Mr. Varrecchia 

that FusionCorp was not required under the terms of its Construction Agreement with 

Areacor, to provide an updated schedule and related budget. Attached hereto and marked 

as Exhibit “B” to my Affidavit is a true copy of the email exchange.  

17. Areacor does provide Mr. Glynn with a payment certificate with each draw request that 

includes FusionCorp’s budgets / schedule certified by Lintack Archects Incorporated as the 

payment certifier with each draw request.   

18. Furthermore, the terms of the Loan Agreement do not specifically require that Areacor 

provide an updated schedule and budget as a condition of receiving draw advances.  

19.  MarshallZehr arbitrarily and in breach of the Loan Agreement, refused to advance under 

the Draw No. 27 Request. Ultimately MarshallZehr refused any further advances under the 

Loan Agreement.  
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Termination of the Construction Agreement  

20. On or about June 15, 2021, FusionCorp suspended work as a result of MarshallZehr’s 

refusal to advance under the Draw No. 27 Request.  

21. FusionCorp and Areacor attempted to resolve their issues through mediation.  

22. During the mediation process, FusionCorp requested confirmation of financing from 

MarshallZehr. I requested same from MarshallZehr.  

23. MarshallZehr provided a letter dated July 13, 2021, confirming: 

i.  a loan was in place as between MarshallZehr and Areacor which loan matures on 

September 1, 2021; and  

ii. that there was a six-month option to extend the term of the loan to March 1, 2022 

that had not yet been executed by Areacor. Attached hereto and marked as Exhibit 

“C” to my Affidavit is a true copy of the Letter dated July 13, 2021.  

24. MarshallZehr was aware that FusionCorp and Areacor were engaged in mediation and in 

fact, I provided several updates to MarshallZehr in respect of the status of the mediation.  

25. Ultimately, FusionCorp and Areacor agreed to terminate the Construction Agreement. 

Draft Progress Report No. 27  

26. During the mediation process, FusionCorp provided certain budget information in respect 

of the Development at the demand of MarshallZehr. The budget information was shared 

with Mr. Glynn.  

27. On or about November 29, 2021, Mr. Glynn prepared the draft progress report no. 27 which 

included an updated capital cost budget indicating a shortfall of approximately $3.5 

Million.  

28. In response to paragraph 36 of the Snedden Affidavit, Areacor did not present the updated 

capital cost budget to MarshallZehr. As indicated above, it was prepared entirely by Mr. 
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