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1998 CarswellOnt 1865
Ontario Master

Ru-Ko Inc. v, Croatia (Republic)

1998 CarswellOnt 1865, [1998] O.J. No. 1881, 38
C.L.R. (2d) 269, 68 O.T.C. 313, 790 A.C.W.S, (3d) 452

Ru-Ko Inc. and The Republic of Croatia, Joseth
Mamic (alse known as Josip Mamic), Ivan Mikac and
Angelo Zic (also known as Andjelo Zic), Defendants

Master Beaudoin

Judgment: May 3, 1998
Docket: 97-CV-3524

Counsel: Peter Hargadon, Q.C., for the Plaintiff.
D. Lynne Watt, for the Defendant, The Republic of Croatia,

Subject: Contracts; Corporate and Commercial; Estates and Trusts; Property

Table of Authorities

Cases considered by Master Beaudoin:

Croatia (Republic) v. Ru-Ko Inc. (1998), 133 O.R. (3d) 133 (Ont. Gen. Div.)—referred
to '

Royaledge Industries Inc. v. Perma-Roof Ontario Ltd. (1991),2 O.R. (3d) 488,44 C.L.R.
160 (Ont, Gen, Div.) — considered

Statutes considered:

Construction Lien Act, R.S.0. 1990, c¢. C.30
s. 44 — considered

s, 44(1) — considered

s, 68 — considered
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s, 68(1) — considered
s, 68(2) — considered

s, 70 — considered

Foreign Missions and International Organizations Act, S.C. 1991, ¢, 41
s. 3 — pursuant to

Treaties considered:
Vienna Convention on Diplomatic Relations, 1961, 500 UN.T.S. 95; C.T.S. 1966, 29
Article 1 — pursuant to

Article 22 — pursuant to

MOTION by plaintiff for order under s. 68(1) of Construction Lien Act appointing trustee to act
as receiver and manager to assist in closing sale of property and directing said trustee to hold
proceeds of sale in trust for parties to this action pending further order of court.

Muaster Beaudoin:

1 The plaintiff herein seeks an order under Section 68(1) of the Construction Lien Act,
R.S.0. 1990, C.30 appointing a trustee to act as receiver and manager to assist in the closing of
the sale of property in the village of Rockeliffe Park in the Regional Municipality of Ottawa-
Carleton and directing the said trustee to hold the proceeds of sale in trust for the parties to this
action pending further order of this court. The property in question was owned by the Defendant
Republic. In November of 1994, the Plaintiff entered into a contract with the Defendant Republic to
supply labour, materials and equipment to perform a construction project at the property. Between
November of 1994 and August of 1997 the Plaintiff was engaged in the performance ofits contract
which involved expanding the existing building and creating a new building of approximately
twice its previous size, The Plaintiff submitted invoices to the Defendant for a total of $493,644.,93,
The sum of $265,362.77 has been paid, leaving a balance due and payable of $228,282.16 plus

interest. By letter dated August 6 th 1997, the Defendant Republic advised the Plaintiff that it had
decided to sell the property and terminated the contract. The Plaintiff was required fo remove its
tools, materials and machinery and following the receipt of such the Plaintiff ceased all work on

the subject property. On September 5 ! the Plaintiff caused a Construction Lien to be registered
against the title and subsequently issued its Statement of Claim on October 17™,1997. On the
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same date, the Plaintiff caused the certificate of action to be issued and then registered against the
title to the property's instrument and number LT1082275.

2 The Defendant Republic, by notice of application issued Cctober 7', 1997, sought an
order vacating the claim for lien on the basis that the property was immmune from execution and
attachment pursuant to 8.3 of the Foreign Missions and International Organizations Act, S.C.
1991, c.41 and Axticles 1 and 22 of the Vienna Convention on Diplomatic Relations. In his
decision, now report at (1998), 133 O.R. (3d) 133 (Ont. Gen. Div.) as Croatia (Republic) v. Ru-
Ko Inc., Mr. Justice Chilcott concluded that the subject property was never used as a "premises
of the mission" and that the special protection and immunity provided by Article 22 did not apply
to the lands. He dismissed the application.

3 Subsequently, the Defendant Republic entered info an agreement of purchase and sale to

sell the property with a closing date of May 1%, 1998, Their solicitor, Mr, George C. House, was
retained by the Defendant Republic to act in relation to the sale of the property. The Plaintiff was
contacted as to whether or not it would consent to an order under Section 44 of the Construction
Lien Act to vacate the lien upon payment of the monies claimed into court. The Plaintiff's solicitor

responded to Mr, House in a letter dated March 23 41998 that he would consent on the following
terms:

My client will consent to an order vacating the lien upon payment into court of the amounts
described in the previous paragraph on condition that The Republic of Croatia explicitly
submits to the jurisdiction of the court by wriiten agreement. This means that no immunity or
privilege will be claimed by your client generally in respect to the proceedings commenced
against it or specifically in respect of the monies paid into court and that for all purposes in
connection with the action or the enforcement of any judgment or order arising therefrom,
your client will have specifically attorned to the jurisdiction of the court.

4  Thereafter followed a series of exchanges between Mr, Hargadon on behalf of the Plaintiff,
Mr. House with respect to the sale and Ms. Watt, who now represents the Defendants in this
proceeding. Ultimately, the Plaintiff was advised that the Defendant Republic would not give the
written acknowledgment requested, nor would it not ultimately waive any arguments based on
immunity with respect to any funds paid into court.

5 On April 15 1998, the Republic obtained an order without notice, pursuant to Section
44 of the Construction Lien Act, which order vacated the lien upon payment into court the full
amount claimed as owing in the claim for lien, $227,119.74 plus $50,000.00 as security for costs.
Accordingly, by order of Master Schreider dated April 16 th 1998, the claim for lien and certificate
of action registered by the Plaintiff were vacated.
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6  Although the full amount of the Plaintiff's claim plus $50,000.00 for costs has been paid into
court, the Plaintiff seeks the further protection of the appointment of a trustee pursuant to Section
68 of the Construction Lien Act. The Plaintiff continues to be concerned that the Defendant will
continue to make claims of diplomatic immunity with respect to its lien claim. It must be noted
that the decision of Justice Chilcott has not been appealed and that the time for perfecting any such
appeal has since passed. It is submitted by the Plaintiff that if the sale proceeds of the property,
are paid into the hands of the trustee, they will never come into the possession of the Defendants
and any claims that they may have to these funds which might arise from their special diplomatic
status will be defeated. The Defendant maintains that the Plaintiff is fully protected by virtue of
the payment into court of the full amount of the Plaintiff's claim plus security for costs pursuant
to Section 44(1) of the Construction Lien Act contemplates and that no further protection in the
Plaintiff's claim is warranted or permitted under the act,

7  Section 68 provides:

68 (1) Any person having a lien, or any other person having an interest in the premises, may
apply to the court for the appointment of a trustee and the court may appoint a trustee upon
such terms as to the giving of security or otherwise as the court considers appropriate.

68 (2) Subject to the supervision and direction of the court, a trustee appointed under
subsection (1) may.

(a) act as a receiver and manager and, subject to the Planning Act and the approval of
the court, morigage, sell or lease the premises or any part thereof;

(b) complete or partially complete the improvement;
(c) take appropriate steps for the preservation of the premises; and

(d) subject to the approval of the court, take such other steps as are appropriate in the
circumstances.

The Plaintiff submits that the statute is intended to be remedial and that the powers of the trustee
as set out in Section 68(2) should be interpreted widely in the circumstances.

8 At the outset, the court has some difficulty finding that the Plaintiff comes within the
requirements of Section 68(1) as "any person having a lien, or any other person having an interest
in the premises..." It is clear that the lien and the certificate of action have been vacated as of

April 16" when the money was paid into court. The Plaintiff no longer has a lien. The sole
question is as to whether or not it still has an interest in the premises. The Plaintiff submits that,
by virtue of supplying labour and improvements to the premises, the Plaintiff still has an equitable
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interest in the property that exists outside the provisions of the Construction Lien Act. In my view,
the Construction Lien Act was a comprehensive piece of legislation which is designed to protect
contractors who supply services and materials to an improvement and the statute is a complete
codification of the rights and remedies of parties in these circumstances. Accordingly, I find that
the words "any other person having an interest in the premises" would be anybody else having an
interest in the property such as an owner, a mortgagee, or someone having an interest other than
an interest as a lien claimant. Even if I should not be correct on this point, I do not consider that
the provisions of Section 68(2) were designed to be applied in this type of situation. It must be
remembered that the Plaintiff had the right to register a lien and that lien was further protected by
the provisions of Section 44 which required that the full amount of the lien plus security for costs
be paid into court if it were to be vacated prior to the trial of the action. Both counsel referred me
to a decision of Mr, Justice Lane in Royaledge Industries Inc. v. Perma-Roof Ontario Ltd, (1991),
2 O.R. (3d) 488 (Ont, Gen, Div.), In that decision, at pages 495 through 497 Justice Lane reviews
what was then Section 70 of the Construction Lien Act and comments on the lack of authorities
touching on this point. He comments with approval on certain passages in the textbook by Kevin
P. McGuinness, Construction Lien Remedies in Ontario (Toronto: Carswell, 1983) and at page
497 he states:

He goes on to point out that the power is a discretionary one and that care must be taken "fo
ensure that other persons having an interest in the premises will not be adversely affected,
and that the appointment will serve some meaningful purpose". By analysis of the powers
given to the trustee, the learned author postulates three general areas in which it may be
appropriate to appoint a trustee: "where the premises is an income earning property, and
the lien claim may be satisfied out of the income" (p. 290); "where the owner has become
insolvent but the project itself would be a viable one if it were refinanced and carried fo
completion” (p.291); and "where the appointment of a trustee may be of use...to obtain
management of the premises, in order to prevent its deterioration” (p.291).

‘While the analyses (sic) in the two textbooks just quoted may not be exhaustive, I think they
illustrate the parameters within which s. 70 was intended to operate. Iz is primarily intended
1o protect the interests of the lien claimants, care being taken to protect the interests of others
in the process. Although on a literal interpretation, s. 70(1) could be interpreted as applicable
even in the absence of a lien, I do not so read it. It must be remembered that it is found in
part of the Construction Lien Act which is headed "Extraordinary Remedies” and the wide
powers given to the trustee indicate it is a remedy to be used with caution. (Emphasis mine.)

If one considers the three general areas where it might be appropriate to appoint a trustee, clearly
these are situations where the security of the lien claimants can be shown to be at risk. Fustice
1ane states that it is a remedy to be used with caution, This is not a situation where the Plaintiff's
lien claim can be said to be at risk. The full amount of the lien claim plus an amount for security
for costs has been paid into court, Monies cannot be paid out without approval of the coust. There

o
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is no evidence before the court to suggest that Section 68 and the appointment of a trustee will
provide any greater protection to the Plaintiff against any claims of diplomatic immunity or any
other simmilar claims that the Republic might be able to raise by virtue of its special status or under
any other provisions of international law. The Defendants have clearly attorned to the jurisdiction
of Ontario's courts for the adjudication of these matters by bringing their first application to vacate
the lien and secondly, by bringing the motion to vacate pursuant to Section 44. That does not
mean, however, that they may not be able to raise other legal arguments that they are immune
from the enforcement of a civil judgment, whatever those arguments may be, whether the money
is paid into court pursuant to Section 44 or whether a trustee holds the funds pursuant to Section
68. In either case, funds can only be paid out subject to further order of the court. The court will

ultimately control that process,

9  What is more, the Plaintiff is not seeking that the entire proceeds of sale be paid over to the
trustee; the Plaintiff simply seeks an amount equal to the amount af its claim for lien plus an amount
for costs; namely, the same amount that has already been paid into court. If the Plaintiff's argument
is that the Defendant's claims of diplomatic immunity or other such claims will be diminished if
the sale proceeds do not pass into their hands; it follows that they should be able to assert those
claims so long as any part of the sale proceeds are received by them. The power under section 68
is a discretionary one and, as pointed out by Mr, McGuinness in his text:

care must be taken to ensure that other persons having an interest in the premises will not
be adversely affected.

The Defendant Republic has already paid a significant amount into court, To require them to pay
an identical amount over to a trustee would allow the Plaintiff to receive the benefit of double
the amount that he would otherwise be entitled to for the vacating of a lien. The facts of this
case do not reflect the situations contemplated by s. 68 and nor do they watrant the application
of this extraordinary remedy. Accordingly, the Plaintiff's motion for the appointment of a trustee
is dismissed. The Defendants have brought a cross-motion for security of costs. As this action is
governed by the Construction Lien Act, leave is required before a court can entertain a motion
under the Rules of Civil Procedure and the Plaintiff opposes the motion on that basis. Leave
accordingly is granted to the Defendants to proceed with the motion for security on the basis that
the Plaintiff is a corporation which is not ordinarily resident in Ontario. Costs of this motion are

reserved to be dealt with on the return of the Defendant's cross-motion.
Motion dismissed.

End of Doewnent Copyvight € Thomsan Rewters Canadi Limired or its eensors (exeluding individual courl documents). Al rights
reserved,
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1992 CarswellOnt 608
Ontario Court of Justice (General Division)

Atlas-Gest Ine, v. Brownstones Building Corp.

1992 CarswellOnt 608, [1992] O.J. No. 1674, 26 R.P.R.
(2d) 233, 2 C.L.R. (2d) 275, 35 A.C.W.S. (3d) 158

Re Contruction Lien Act, 1983

ATLAS-GEST INC. v. THE BROWNSTONES BUILDING CORPORATION,
THE BREAKERS EAST INC., MONTREAL TRUST COMPANY, MONTREAL
TRUST COMPANY OF CANADA and URSUS CAPITAL CORPORATION

MONTREAL TRUST COMPANY OF CANADA v, JOHN J. RYAN, KATHLEEN
TIMMINS, 713905 ONTARIO LIMITED and THE BREAKERS EAST INC.

Stach J.

Heard: July 15-17, 1992
Oral reasons: July 17, 1992
Written reasons: August 11, 1992
Docket: Docs. 92-CQ~21862 and 38494/91

Counsel: T, Kerzner, Q.C., for defendants Montreal Trust Company and Montreal Trust Company
of Canada (Doc. 38494/91), and for plaintiff Montreal Trust Company of Canada (Doc. 92-

CQ-21862).
John A.M. Judge and Jim Doris, for plaintiff Atlas-Gest Inc.
W.G. Dingwall, Q.C., and lan C. Marshall, for defendants Brownstones Building Corporation,

The Breakers East Inc. and Ursus Capital Corporation.
Moax Shafir, Q.C., for lien claimant Forum Electrical.
Bruce Bos, for lien claimant Quality Rugs of Canada.

Subject: Property; Contracts; Civil Practice and Procedure; Corporate and Commereial

Table of Authorities

Cases considered:

Durcard Mechanical Contractors Ltd. v. I.C.R. Development Corp. (April 19, 1975),
Grange J. (Ont. H.C.) [unreported] — applied
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Macon Drywall Systems Ltd. v. HP. Hyatt Construction Ltd., [1972] 3 O.R. 189, 17
C.B.R. (N.S.) 6,27 D.L.R. (3d) 641 (H.C.) — applied

Royaledge Industries Inc. v. Perma-Roof Ontario Lid. (1991), 44 C.L.R. 160, 2 O.R.
(3d) 488 (Gen. Div.) — applied

Statutes considered:

Counstruction Lien Act, R.S.0. 1990, ¢. C.30 —

s. 68
Rules considered:

Ontario, Rules of Civil Procedure —
R.41

Ontario, Rules of Practice.

Motion by mortgagee for appointment of trustec-receiver-manager over uncompleted
condominium project.

Editor's Note

The developer applied for a stay of this order pending appeal. On August 13, 1992, Mr. Justice
Montgomery (Doc. Whithy 38494/91, Ont, Gen. Div.) refused the application on the basis of
balance of convenience. Montgomery J. determined that a stay would cause delay which would
harm unit purchasers and lien claimants, and would certainly jeopardize the morigagee's security

interests.

Stach J.;

1  Inthis proceeding, the Montreal Trust Company of Canada and the Montreal Trust Company
("Montreal Trust") ask the court to appoint Coopers & Lybrand Limited as trustee of a parcel of
land on which a 68-unit luxury building is situate, and as receiver-manager of The Breakers East
Inc. ("Breakers"), the registered owner of the land in question.

2 The building is up, and although substantially complete, requires approximately $200,000
to render it into a state of completion that will permit the many remaining condominium units

WestlawNeXtcavapA Copyright @ Thamson Reuters Canada Limited or lls licensers {excluding indlividual caurt documents), All rights regerved.



Atlas-Gest Inc. v. Brownstones Building Corp., 1992 CarswellOnt 608
1992 CarswellOnt 608, [1892] O.J. No. 1674, 26 R.P.R. (2d) 283, 2 C.L.R. (2d) 275...

to be offered for sale. Several of the 68 condominium units have already been "sold," and have
undergone the first phase of closing, known as "occupancy closing." The general contractor on
this project has long since left the site as a result of a dispute with Breakers; that dispute is multi-
faceted, and is now the subject of litigation.

3 The first mortgage on this development is held by the Montreal Trust Company of Canada,
and although the mortgage matured on December 1, 1990, it remains unpaid. Approximately $13.6
million remains outstanding on the principal of that mortgage and, as at May 21, 1992, another
$1.276 million has accrued in unpaid interest charges; and the interest continues to accrue.

4  The documentation necessary to effect registration of the project as a condominium is at hand,
but has not been tendered for registration, owing in large measure to a dispute involving Breakers
and a related corporation on the one hand and Montreal Trust on the other, The resulting stalemate
has already endured for a considerable period. Numerous construction lien claims in excess of
$2.7 million have been registered against the land.

5 Unit purchasers who have already occupancy closed are unable to secure title to their holdings,
because title closing cannot take place until condominium registration is completed. The impasse
between Breakers and Monireal Trust appears on the surface to stem from an obdurate position
being taken by Breakers and a related corporation; the impasse shows no hint of ending or even
abating. This continuing stand-off operates to the financial disadvantage of those persons who
have completed occupancy closings but are unable and helpless to secure final closing, Debts for
hydre and other services to the building are substantial, and are in considerable arrears.

6 The current real estate market is uncertain. If the impasse is allowed to carry on, interest
charges will continue to accrue, and will continue to erode the pool of funds ultimately available to
construction lien claimants. The security interest of Montreal Trust is likely to come increasingly

in jeopardy.
7 Such is the background confronting the court in this proceeding.

8 Breakers takes the preliminary position that this motion is fatally flawed and that, in the
result, it is a nullity. In short, counsel for Breakers advance the position that this proceeding ought
to have been commenced by way of "application" rather than by "motion," and that the failure to
do so is fatal to the position of Montreal Trust.

9  Ihold a different view. Counsel have kindly provided me not only with the 1990 revision
of the Construction Lien Act, R.8.0, 1990, ¢. C.30, but also the predecessors of that statute. I
have carefully examined s. 68 of the current Construction Lien Act against the relevant statutory
provisions in the predecessor legislation, Counsel have also provided me with the relevant Rules of
Practice which obtained at the time the predecessor legislation was in effect, and also drew to my
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attention the current Rules of Civil Procedure which apply in respect of the current Construction
Lien Act. '

10  After hearing the submissions of counsel, I have come to the view that the "form" of the
proceeding is not what governs, and that the proceedings as presently constituted in the form of
a motion are in fact properly constituted. In coming to that view, I also place reliance on Macon
Drywall Systems Ltd. v. H.P. Hyatt Construction Ltd., [1972] 3 O.R. 189, 17 C.B.R. (N.S.) 6, 27
D.L.R. (3d) 641 (H.C.), in which Mr. Justice Lerner carefully analyzed a considerable bedy of case
authority in coming to the conclusion that the request to appoint a trustee (under the predecessor
legislation) was an interlocutory proceeding, i.e., and can be brought on 2 motion. The "old" Ru/es
of Practice also contemplate such an interpretation. Although the 1990 revision ofthe Construction
Lien Act and the "new" Rules of Civil Procedure have minor changes of wording, they do not
dictate the result contended for by counsel for Breakers which, in my opinion, would be manifestly
undesirable as a throwback to the old forms of action. Accordingly, any technical objection based
upon the form of the proceeeding now before this court must, in my view, fail.

11  Inthe argument before me, it was vigorously urged by counsel for Montreal Trust that some
of the documentation prepared by Breakers, by a closely related corporation and by Mr. Ryan, was
either fraudulent or had a dishonest intent, I do not discern from the im pugned documentation, nor
from the cross-examination of Mr. Reinards, any fraud, dishonesty or deceit. Rather, I regard the
documentary steps taken by "the Breakers group" as an attempt to protect its additional investment
vis-a-vis Montreal Trust, and as continuing evidence of the stalemate that exists between this group
and Montreal Trust, The "Breakers group" may well have deliberately created this impasse to
protect their interest vis-d-vis Montreal Trust on grounds that are not contemplated in the Montreal
Trust security agreements. But there is no fraud.

12 The power of the court to appoint a trustee and a receiver-manager has its origin in the law of
equity. Although the notice of motion does not clearly allege fraud or dishonest intent, the thrust
of many parts of Mr. Reinards's affidavit in support of the application makes such allegations, and
they were expanded upon in the submissions before me by counsel for Montreal Trust. Having
regard for my finding that Montreal Trust has failed to established these very serious allegations,
that alone may have been sufficient for me to dismiss this motion. I do not do so, however.

13 There are other factors which the court considers of such sufficient significance that, in the
final analysis, an order appointing a trustee and a receiver-manager must issue. In making such an
order on the basis that it is just and convenient in all of the circumstances to do so, this court is
nevertheless mindful of the proposition that the appointment of a trustee, receiver-manager, is an
extraordinary remedy, and must therefore be a remedy that is granted rarely.
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14 One is similarly mindful of the series of cases (outlined in G.D. Watson and M. McGowan,
Ontario Civil Practice (Toronto: Carswell, annual) under R. 41 of the Rules of Civil Procedure)
which tend to indicate that the remedy is one that is not given without great care.

15  In applying what I consider to be the appropriate considerations, I found it most useful to
review the decision of Mr. Justice Lane in Royaledge Industries Inc. v. Perma-Roof Ontario Lid,
(1991), 44 C.L.R. 160, 2 O.R. (3d) 488 (Gen. Div.). In addition, I drew assistance from the full test
of an earlier unreported decision of Mr. Justice Grange (as he then was) in Durcard Mechanical
Contractors Ltd. v. 1. C.R. Development Corp. (April 19, 1975), (Ont. H.C.) [unreported]. Although
their precise make-up may vary greatly, the factors that seem to emerge in these kinds of cases
appear to have considerable commonality, Yet it is the particular mix of factors present, their
precise make-up and their relative importance in the particular circumstances that must in the end
govern the discretion which the court exercises.

16 In Royalege, for example, Mr, Justice Lane refused to appoint a trustee for reasons he
summarized, in part, as follows (atp. 497 [O.R.]):

There is no vacuum in the management of these premises; the owner has not abandoned them,
is not insolvent and is not acting in an irresponsible way. There is no income flow to be taken
in hand for the benefit of the lien claimants to avoid a sale of the premises, There is no danger
of deterioration of the services that have been installed. The security of the lien claimants has

not been shown to be at risk.

17 In Durcard, the situation before the court invoved an apartment building that was up and,
although not fully rented, was apparently being managed properly. On the contested allegations
before him, Mr. Justice Grange could not determine whether the lien claimants were truly at xisk.

18  Inthe case before me, the luxury condominium building is "up," but unfinished, and notina
state that permits the sale of several additional units to go ahead. Nor, in this artificial stalemate, can
those units which are already "sold" proceed to final closings. If existing unit sales were allowed to
complete and prospective sales permitted to go ahead, two separate streams of substantial income
flow could be tapped.

19 I am satisfied that the impasse is even now operating to the financial detriment of lien
claimants and to the financial detriment of unit purchasers who are otherwise innocent. The
impasse, if allowed to continue, will result in a proportionately greater erosion of their respective
positions. Accordingly, I am satisfied that the impasse has resulted in the neglect of essential
management functions.

20  To be sure, Breakers also has a direct intersst in the overall completion of the enterprise
and, to the extent that the Breakers "group” has a legitimate dispute with Montreal Trust or other
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interested persons as to the priority that can or should attach to its "additional investment,” my
reasons should not be taken as an attempt to eliminate that perceived right.

21  Although it cannot be said, particularly with the mortgagee having gone into possession of
the unfinished premises, that there is any physical deterioration of the asset here in question, yet
it is plain that the value of the assets is deferiorating in an economic sense.

22 In coming to this result, I am reluctant to characterize Breekers as insolvent. It is
not entirely clear from the evidence whether Breakers's fajlure to pay many of the outstanding
accounts resulted from insolvency, or whether the failure was just symptomatic of the impasse
that developed between Breakers and Montreal Trust. To be sure, the morfgage indebtedness of
Breakers to Montreal Trust is very substantial, and has remained outstanding for a period in excess
of 18 months, There are serious implications to & finding of insolvency, however, and I believe
that aspect of the matter is better left to the appropriate forum to deal with on greater evidence than
was before me on this issue. Suffice it to say that a very significant debt has remained outstanding
for a considerable period, and it is my view that the security interest of Montreal Trust also stands
to be imperilled further,and proportionately more, as the situation in its present state is allowed
to continue.

23 In conclusion, I find that there are sufficient indicia to meet the test most recently set out
in the Royaledge case by Mr. Justice Lane.

24 In the order that I make appointing a trustee and receiver-manager, I do not wish to be
over-broad, To the confrary, I choose explicitly to narrow the authority of Coopers & Lybrand
Limited by making it plain that the trustee-receiver-manager may not intrude on the ability of
the directors or officers of Breakers to continue with any current litigation or to commence any
additional litigation, if advised, provided that such litigation does not have the effect of imperilling
the assets which are the subject of the charge to the trustee. I am hopeful that counsel can draft
an order which incorporates that intent. If there is no agreement, I may be of some assistance in
setting the terms of the order.

25 Accordingly, I make an order appointing Coopers & Lybrand Limited as trustee of the
lands in question and as receiver and manager of The Breakers East Inc., subject to the limitations
that I have already expressed. By way of direction to the trustee and receiver-manager, there
will be an order directing Coopers & Lybrand, in addition to its other duties, to take such steps
as are necessary to register the property as a condominjum corporation, to complete and close
the existing agreements of purchase and sale and to sell unsold units. In addition, there will be
an order requiring The Breakers East Inc. and Ursus Capital Corporation, its officers, directors,
agents (including solicitors), to turn over all documents, writings, records and things relating to
the registration of the condominium corporation, and that each of them co-operate with the trustee
and receiver and manager for these purposes.

WaestlawNextecanana Copyright @ Thomson Reuters Canada Limited ar its licensors (excluding individual court documenis). All rights reserved.



Allas-Gest Inc. v. Brownstonas Building Corp,, 1992 CarswellOnt 608
1992 CarswellOnt 608, (1982} O.J. No. 1674, 28 R.P.R. (2d) 233, 2 C.L.R. (2d) 275...

26  Tadverted earlier in my reasons to the fact that I did not discern any dishonest or fraudulent
putpose in the documentation of the Breakers group. Because of that finding, I make no order
for costs.

Addendum

27  Appended as Schedule "A" to these reasons is the form of order settled with the assistance

of counsel on July 30, 1992.
Motion granted,

Appendix — Order

This motion made by Montreal Trust Company of Canada for an order appointing Coopers &
Lybrand Limited as receiver and manager of The Breakers East Inc. and as trustee of the lands
and premises referred to in this order, without security, was heard the 15th, 16th and [7th days
of July, 1992, at Toronto, Ontario.

On reading the evidence and proceedings herein and upon hearing counsel for the parties:

1. This court orders that Coopers & Lybrand Limited be and it is hereby appointed receiver
and manager without security of all of the assets, property and undertaking of The Breakers
Bast Inc., save the causes of action being or to be advanced by The Breakers East Inc. against
the plaintiff and its bonding company, with authority to manage and operate the business and

" undertaking of The Breakers East Inc. in respect of which it has been herein appointed and
to act at once until further order of this court.

2. This court orders that Coopers & Lybrand Limited be and it is hereby appointed trustee
under the Construction Lien Act of the lands and premises set out below:

Parcel J-2, Section M-977, part of Block J, according to Plan M-977, designated as parts
2, 9 and 10, Plan 40R-11755, Town of Ajax, Regional Municipality of Durham, Land
Titles Division of Durham (No. 40) ‘

3, This court orders that the said trustee, and receiver and manager (hereinafter "Coopers"),
shall have the powers set out in this order.

4. This court orders that The Breakers East Inc,, its officers, directors, agents, servants,
solicitors and shareholders, do forthwith deliver to Coopers all of the assets, property and
undertaking of every kind and nature of The Breakers East Inc., save those excluded from
Coopers’ appointment, and all books, documents, contracts, papers and records of every
kind relating thereto, and to co-operate with Coopers in so doing and without restricting the
generality of the foregoing, all documents, plans, writings, records or things, necessary for
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the due and prompt registration of the subject lands and premises as a condominium, and the
closing of the existing agreements of purchase and sale with purchasers, including those who
have taken interim occupancy under their agreements of purchase and sale, subject to any
further order of the court in respect of documents required solely for The Breakers East Inc.'s
prosecution or defence of claims left to its control herein by paras, 1 and 7 hereof,

5. This court orders that Coopers be and it is hereby empowered to complete any construction
or repairs that it feels are necessary, in order to permit sales of umits to close or to be
entered into and to comply with or otherwise perform agreements of purchase and sale with
purchasers existing or future.

6. This court orders that Coopers be and it is hereby authorized to take appropriate steps for
the preservation of the subject lands and premises.

7. This court orders that Coopers be and it is hereby fully authorized and empowered to
institute and prosecute all actions, applications or proceedings as may in its judgment be
necessary to take possession of, receive, protect, preserve or realize upon the assets, property
and undertaking of The Breakers East Inc. in respect of which Coopers has been appointed
and likewise to defend all actions, applications or proceedings as may in its judgment be
necessary to take possession of, receive, protect, preserve or realize upon the assets, property
and undertaking of The Breakers East Inc. in respect of which Coopers has been appointed
and likewise to defend all actions, applications or proceedings instituted against The Breakers
East Inc. or Coopers and to appear in and conduct the prosecution or defence of any such
action, proceeding or application now or hereafter instituted in any court by or against The
Breakers East Inc., the prosecution or defence of which will in the judgment of Coopers be
necessary to take possession of, receive, protect, preserve or realize upon the assets, property
and undertaking of The Breakers East Inc. in respect of which Ceopers has been appointed,
and the authority hereby conferred shall extend to such appeals as Coopers shall deem proper
and advisable in respect of any order or judgment pronounced in any such action, application
or proceeding. For greater clarity, the authority hereby given to Coopers shall not include the
prosecution of causes of action in respect of which Coopers has not been appointed nor the
defence of this or any other Construction Lien Act claim (including breach of trust claims
even if commenced by proceedings under the Courts of Justice Act) against The Breakers
East Inc. or the defence of Action 92-CQ-21862.

8. This court orders that Coopers shall be at liberty to retain agents or such assistance
including solicitors from time to time as it may consider necessary for the purposes of
preserving the said assets, property and undertaking of The Breakers East Inc. and carrying
on its business in respect of which Coopers has been appointed, and generally performing its
duties and powers hereunder.

WestlawNextwcanapa Copyright @ Thomson Reuters Canada Limited of Its licensars (excluding individual courl documants), All rights resarved,



Atlas-Gest Inc. v. Brownstones Building Corp., 1982 CarswellOnt 608

1692 CarswellOnt 608, [1992] O.J. No. 1674, 26 R.P.R. (2d) 233, 2 C.L.R. (2d) 275...

9. This court orders that Coopers shall be at liberty to carry on the business of The Breakers

East Inc. including:

(a) To carry on the business of The Breakers East Inc., including the power to sell those
of its assets in respect to which it has been appointed in the ordinary course of business;

(b) To sell, lease or mortgage the assets, property, and undertaking of The Breakers
East Inc. or any part or parts thereof in respect to which it has been appointed out of
the ordinary course of business with the approval of this court, without waiting for the
determination of any inquiries or accounts which may be directed herein or in the future,
provided that the purchase money, rent or proceeds of any such realization shall be paid
to Coopers,

(c) To manage, rent or lease and collect the rents, interim occupancy fees and other
revenues from the lands and premises;

(d) To sell, lease, mortgage, or otherwise dispose of all or a part of the lands and premises
in the ordinary course;

{e) To take such steps for the preservation and protection of the assets, property and
undertaking of The Breakers East Inc. in respect of which it has been appointed as
Coopers deems necessary;

(f) To purchase or lease such machinery and equipment as may be necessary for the
improvement or enhancement of the business assets or undertaking of The Breakers East
Inc, in respect of which it has been appointed;

(g) To settle, extend or compromise any indebtedness or claim by or to The Breakers
East Inc. in respect of which it has been appointed or for which it has authority to defend;

(h) To enter into any agreements or incur any obligations necessary or reasonably
incidental to the exercise of the powers granted in this order to Cocpers.

10, This court orders that Coopers is authorized to join in and execute all necessary bills of
sale, conveyances, deeds and documents of whatsoever nature in the name of and on behalf
of The Breakers East Inc., in respect of the business, assets and undertaking in respect of

which it has been appointed.

11. This court orders that any expenditure which shall be properly made or incurred by
Coopers shall be allowed to it in passing its accounts and together with its remuneration shall
form a charge on the assets, property and undertaking of The Breakers East Inc. in priority

to all prior and subsequent encumbrances.
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12, This court orders that Coopers may from time to time move this court for advice and
direction in the discharge of its powers and duties hereunder.

13. This court orders that liberty be reserved to any interested person to bring a motion to this
court for such further order as such person may be advised.

14, This court orders that there be no order as to the costs of this motion.

15. This court orders that Coopers make a first report to this court as to its administration
within 60 days of the date of this order.

16. This court orders that Coopers shall pass its accounts from time to time and shall pay the
balance in its hands into court to the credit of this action or as the court may otherwise direct.
Coopers shall be at liberty from time to time to apply reasonable amounts from the moneys
in its hands against its fees and disbursements and such amounts shall constitute advances
against its remuneration when assessed.

17. This court orders that Coopers be and it is hereby empowered to borrow moneys without
personal liability from time to time as it may consider necessary, not exceeding the principal
sum of $200,000 in the aggregate at such rate or rates of interest as it deems advisable and
for such period or periods as it may be able to arrange for the purpose of taking possession
of, receiving, protecting, preserving or realizing upon the assets, property and undertaking of
The Breakers East Inc, in respect of which it has been appointed and that as security for such
borrowings and every part thereof, Coopers is authorized to pledge, assign or give security
or securities on any such assets, property or undertaking but subject to the right of Coopers
to be indemnified out of such assets, property and undertaking with respect to its liabilities,
amounts and its own remuneration properly incurred and all of such amounts shall be a first

charge on such assets, property and undertaking.

18. This court orders that the moneys authorized to be borrowed by this order shall be in the
nature of a revolving credit and that Coopers may pay off or reborrow within the limits of
the authority hereby conferred so long as the maximum principal amount owing in respect of
such borrowings at any one time does not exceed the amount hereby authorized.

19. This court orders that for purposes of its borrowings, Coopers be authorized fo give or
issue receipts or receivers' certificates for any such moneys borrowed by it pursuant to this
order, which receipts or certificates shall substantially be in the form of the Schedule "A"

annexed hereto.

20. This court orders that any security granted by Coopers in connection with its borrowings
shall not be enforced without leave of this court.
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21, This court orders that no action, application or other proceedings shall be taken or
continued against The Breakers East Inc. or Coopers without leave of this court first being
obtained, except that the following shall be allowed to proceed as to The Breakers East Inc.:

(a) Those which have been excluded from Coopet's authority to defend by para. 7 of this
order and from prosecuting by para. 1 of this order,

(b) Such other proceedings as the court may by order hereafter determine.

22. This court orders that the tenants of any property of The Breakers East Inc. do attorn to
and pay their rents in arrears and accruing rents to Coopers and that any persons who are
liable to pay interim occupancy fees to The Breakers East Inc. shall hereby attorn to and pay
such occupancy fees in arrears and accruing occupancy fees to Coopers.

23. And this court orders that without limiting the generality of any preceding paragraph of
this order, all persons, firms, and corporations be and they are hereby enjoined from disturbing
and interfering with utility services including but not limited to the furnishing of gas, heat,
electricity, water, telephone or any other utilities of like kind furnished up to the present date
to The Breakers East Inc., and they are hereby enjoined from cutting off or discontinuing or
altering any such utilities or services to Coopers, except upon further order of this court.

24, And this court orders that the liability of Coopers which it may incur as a result of its
appointment or as a result of the performance of its duties hereunder, save and except for
negligence or wilful misconduct, shall be limited to the net proceeds realized upon the lands
and premises, The net proceeds of the lands and premises shall be the cash proceeds realized
by Coopers from the disposition of the lands and premises or any part thereof after deducting
the remuneration and disbursements of Coopers and after any moneys borrowed by Coopers
pursuant to this order are repaid. '

25. And this court orders that the provisions of para. 4 hereof shall apply mutatis mutandis
to Ursus Capital Corporation, its officers, directors, solicitors, servants or agents to turn over
all documents, writings, records and things relating to The Brsakers East Inc., the lands
and premises which are the subject-matter of this order, including but not limited to those
necessary or required by Coopers in order to effect prompt registration of the subject property
as a condominium, including but not limited to all plans, surveys and approvals required for
condominium registration, and to co-operate with Coopers in so doing.

26. And this court orders that for greater clarity in its duties and powers hereunder, without
in any way restricting the generality of those, Coopers shall take such steps as are necessary
to register the subject property as a condominium, complete and close existing agreements
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of purchase and sale, complete necessary construction or repairs where required in order to
close or effect sales of units, and sell all unsold units in the subject property.

SCHEDULE "A"

Amount Receiver's Certificate
3 No,

1, This is to certify that Ccopers & Lybrand Limited, trustee and receiver and manager of the
assets, property and undertaking of The Breakers East Inc. (the "company") acknowledges receipt
of § as trustee and receiver and manager, and that the trustee and receiver and manager
is indebted to the holder of this certificate in the sum of § in the aggregate.

2, The principal sum of § represented by the certificate is payable on the
day of 199, [or, on demand] with interest thereon at the rate of % per annum
payable monthly on the day of , 199 _, and thereafter in each and every month.

3. The said principal sum of § together with interest thereon is issued pursuant to
the order and is secured by the assets, property and undertaking of the company, but subject to
any higher ranking security in the nature of a mortgage, lien or encumbrance and to the right of
the trustee and receiver and manager to be indemnified out of such property for its liabilities, its
expenses and its own remuneration properly incurred.

4. All sums payable in respect of principal and interest under this certificateare payable at the
office of at in the City of Toronto, in the Municipality of Metropolitan

Toronto,

5. In case default shall be made in payment of interest on this certificate and such default shall
continue for a period of days, the principal of this certificate may be declared immediately
due and payable by the holder hereof. This certificate and any security granted pursuant to it shall
not be enforced without leave of this court,

6. All liability in respect of the whole or any part of the principal sum for which this cettificate is
issued and for interest thereon shall at any time and from time to time be terminated on tender to
the holder hereof of the whole or such part of such principal sum then outstanding with interest
accrued thereon to the date of such tender.

7, The trustee and receiver and manager does not undertake and is not under any personal ligbility
to pay any sum in respect of which it may issue certificates under the terms of the said order.

Dated at this day of , 199_.
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ComtFileNo. CV-09:8201-00CL

ONTARIO
SUPERIQR COURT-OF JUSTICE
(COMMERCIAL LISTY

IN THEMATTER OF SECTION 47(1)- OF THE BANKRUPTCFAND INSOLVENCY,
ACT, RS.C. 1985, C, B-3,:AS- AMENDED, SECTION 101 OF THE COURTS OF JUSTICE
ACT, R.S.0. 1990; & €. 43, A§ AMENDED, AND, SEGTION.68 OF THE
CONSTRUCTION LIEN ACT , R:S.0. 1990,.C. C. 30, AS AMENDED

BETWEEN:
WESTLB AG, TORONTO BRANCH
Applicant
-iahd
THEROSSEAU RESORT DEVELOPMENTS INC.
Respondent

Reasons.ofithe Honourable Madam Justice Pepall

Appl:catmn heard: May 20 and: 21,,2009
Reasons given orally: May 22, 2009

Counsgl:

Pamiela L.J. Huff and Michael MeGraw for WestlB AG, Toronto Branch

“Shayne Kukulowicz for Alvarez & Marsal Canada ULC-and Melntosh & Morawetz Inc.,
Proposed Receiver and Triisted

Maria Konyukhova and Kathy Mah for The RosseauResort Developments Ing.

Fred Myersifor Fortress-Credit Cotp,

Thé Applicant, West LB AG; Tororits Branch, séeks the appointirent pfan interim receiverand
manager and a receiver, manager and trustee of Rosseau Resort Developments Inc. (“RRDI”). Tt
relies on s, 47 of the BIA, 8. 101 ¢fthe CIA and 5. 68 of the Cunstrucnon Lien Att.

RRDI is-ari @ntario-corporatidn:that owns prdperly on the shore of Lak& Rosseau in Muskoka, It
has been devclomug and constructing a first clagsresort hotel and condominium complex on that
property. RRD IS whoIly-oWued by Red Leaves Resort (“RLR™), a partneiship 6f 5 corporate

partners. The majority partner is Ken Fowler Fnterpnses Limited ("KFE"). RLR has assembled
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anumber of adjacert properties. for the purposes ofithe development of a Jarge planned resort and
commuriity kiiown as Red Leave§, That development is projected to be comipleted ifi'2030.
RRDI'is‘one.of a number of subsidiaries of RLR, each of which owns-or operates different
aspect ofthe:Red Leaves development, ) '

RRDI's ptoperly consists of about: 40, acres plusithe land on which the Hotel is situate.. It Jeases.
adjacent property. on which it operates.a.seyvage dreatment plant thet provides servicesto the
hotel,

The hotel"s cotisteuction is incomplete: Upon-cotmpletion it will conglst of 22) fully-furnishied
suites in- 2 buildings plus various.other facilifies:. The hotel has been constructed asa
condominium/hotel whéredy the rsidéntiul units.ofthe holel would be marketed and $01d to
purchasers who-would have defined.access towise of the'purchased unit. ‘When not in use by the
-owner, the.wiit would he Includsd in.a rental-pool and finction as a hotcl suite.

Of the 221 units, 72 units have bégh sold dnd closgd; 65 units have Been sold and arg expecied 1o
close:shortly or upon completion of construction and obtaining of ocoupancy permits;.and 84
units remain td béisold.

The hotel has been open since December 2008, drid is-currently operating under the-banner' of
“TW Marriott Resort and Spa” pursuant to a Management Agreemient between Marciott Hotels of
Canada Lid, and RRDI, That agreement requites RRDI 1o fund any net operating losses of the
hotel and any working capital requirements, Since its opening, the hotel has operated ava loss.
Marriott may-terminate its obligations as a yesult of infunded net operating losses or if the hotel
was not completed by May 1, 2009. In light of this, RRDI agreed with Marriott that Marriott
would not declare an event of default prior to May 31, 2009 provided RRDI complied with terms
of g funding letter wherein it agreed to fund about §1.95 million of net eperating losses and
workifg capital requitemerits through May 31, 2009, The applicant ‘provided RRDI with these
funds to make this payment: Marriott has requested that an additianal $850,009 payment be
made a5.of June.2, 2009 to fund.operating lossés,

The applicanit i3 {ie agent for a syndicate. of lenders that provided a first priority sénior-secufed
credit facility to RRDI pursuant to a February 1, 2007 credit agreement.in the amount of §113,5
million, Tt was divided ihto 3 trahches:

{. 3.8 million senior secured construction facility to fund the construction of the
hotel;

2. $12.8 million to dévelop 31 tondomiinium units on other lands; and
3 $16:9 miflion to develop & fiwther 51 residential units.

The first franche has been fully advanced and the second and third have been'cancelled.
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RRD1is in default of its abligations te: the senior lenders. On.May 19,2009, the applicant
delivered a 5,244 BIA notice:and-a demand for paymeit in'the-amdiint of $68 965,845.63, The
senior lenders? ﬁnanc1ng~1s secuted by: mongagcs PPSA.security and: guarantees.

. RRDI isalso {ndebted to'Forivess Credit Corp..in the;amount of approximately-$30 million. Jtis
. sceured by.a mortggge. AIl amounts: under the Forlrcss Lodn-Agreeniént hiave been fully’
advanced and RRD1 is in default-

Fortress and the senjor lenders are:parfies to a subordinetion agreement. -dated June 6, 2007 in
which they: agreed thist the: secunty pl’OVIdE‘.d by RRDY to Foriress would be Subordinated to. the
security prowded by RRDLig the:appilicant: subject to,certain limits:on.certain other advanees,
Fortress takes thie position that thewrelief requiesied by the applicany isan,attempt to enhince its
security nghts in bréach of the sibordination agreement,

The applicant, Fortress, RRDl.and KFE have engaged In discussions to.consider soluiions. to the
problems. InDecember 2008, the:applicant agreed totémporarily waive dertain defaults for 45
days and agrced to advanice $173.1 million under the credit. agrecrient. On January 26, ‘2009 ihe
applicant agreed 1o, ¢ontinue torwaive the defsiilisito February 17,2009.and to advance an
additional $1.4 million. On February 24, 2009, the applicatit agreed to continue to waive
defaults to March 3, 2008 and advanced $440, 000.

By a torbearance agreement dated-April 9, 2009, RRDI acknowledged.certain eXisting and
contmumg, revents of default-under the:credit agreement and thé applicaritdgreed {o forbear from
exercising any remedies under the.credit agreement unti) May 15,:2009 and agreed to advance a
further $2,493,637. Furtherainolintg were advanted by the applicant on April 14, 2009
($1,164,882), April 21, 2009 (81,966, 570.37)-and May 12, 2009.(324,739),

Neither the applicant norForiress,is prepared to advance any- forther funds:, Although efforts
have been mads, RRDI has faxled {o obtain finanéing from dny other source. KEE has advised
the applicait that it has no ability to'invest.any additional amounts'te finance RRDT given the
demands of'its other facilities. Furthermore, KFE is.not in & posifion to consept or acquiesce 10
the filing of an’ applmat:on andér the BIA ot CCAA as suchi conduet sotild tri Lper recourse under
a guarantes provided by KFE to Fortress..

RRDI has no furthéracegss W (0nds 4nd 15 fna cush Gridiy; 1his unable o find gssentigl
expenses and unable.to fund its pa)froll after May.)$, 2009, The hotel is operaling at a-loss and
no fands are availableto:RRDI to support continyed operations. and finance construction costs.
Net procecds of condominium sales.are requiréd to pay.down.amounts owing. to the applicant
and are not available for operational expenses. Construction of the hotel is projected to be
completed iiv Juné 2009 if wark continties withiout infeiruption. Obligations-dué 1o Sonstruciion
trades amount to $4.3 million of which 83,4 million repidscints a holdback dcfi iticney,
Construction progress has slowed and certain construction.irades have refused to perform
services. Altus Groip Limited, a-cost tohsultantwith expéitise in construction projeets, has
recoinmended: that-an addltlona] $5 million be added to the budget o complete the projeci and
matket theunsold units: :
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RRDI employs io peop]e On March L, 2009, the-Director-of Einance-and: Admlmstratlon of
Red Leaves.resigned and on April 17, 2009 and April 25, 2009, the CFQ of Red Leaves.and
RRDI's contiallezyesigned, respectwely As menuoned 84 tinits remain unsold. Accordmg to
the applicant, the sales and marketing of thessunits have discontinyed:although'Mr, Fowler
State’s that on April 10, 2009, RRDI rétained Sothébys Tni¢tmationsl Realty wwho isactively
Jpromoting the'hiotel. The hotel is operating:at a.loss.and since-openirig, hasoperated at
approximately. 3% capacity. Construction ¢85t ovéiruns:amount to$34.4 million or.25%.

Meclntosh & MorawetzInc., a companyfclatcd.io_ A&M, has congsenited to def ds inferim recgiver
under the BIA. Alvarez & Marsai Canada ULG ,‘A&M"), who has consented to aet asreceiver
urider the CJA dndtriistee under the'CLA, prepared two veports dated May 19 arid 20, 2009 at
the reqiest of the applicant,  All courisel a;,recd that.the ficts contained theréili were adrhissible
with the, exceptxon of paragraphs 3.12 and 3. ) Fof theMay 20, 2009 report, ‘It wasaiso agreed
‘that I'would giveno-wéight to'the retommendanons made by AM inthe réporis.

In thost:teports, AE&M noted that:

« with.respeot to'the non-RRBI Red Leaves entitics, cachis Fatinig. quutd;ty challcm,cs In
this regard, the Rock golf cpurse hagnot.opened this season-and Marriott, which. manages
the Rock, has-issued adefauft noticsto it-and-to KFE 85 guarasitory

o in theabserice oFimmediate funding, itds expected that.constructiorttrade ereditors will
assert;their fien rights and discontinue effortsto complete construetion;

v in:some-ca_ses,'supplie;s have rgfused to deliver goods.or render.services;

» RockRidge:Contractors Ine. is the:general contractor/onslruction manager- of the hotel.
Higtorically the applicant has advanced fundsto RRDT and RRDT would then maKe
dishursementsito RRCI to allow RRCI tomeet iis obligations o the ‘subeontractors.
RRCI subcontract employees are pwed-amotints foy'fees and are eXpecred to withdraw
their services;

s the RRQI subcontract employees.are critics). to completing construction of thehotel ;

« TFortress his been inwilling to provide Sohsent to ¢ i€ledse of its security over certain
hotel units;

» there are-no funds to meet payroll on May 29 and ¢ertain employees have not been
reimbBursed for ol-of~pocket expensts acnounting.lo £30,000;

» constiuction rélating to ‘outdoor bathroom facilities and guest chang,c rootits has not
proceeded due to lack of fupding: Thisis requ:rud for the lower swimming pools to be
operational and to permit the service of dlechol in the hotel’s owdooy arcas. This could
take & wecks and 28 weddings are ‘booked at the hote! for the-sunymer season;
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v Clevelands House issubstantially fully booked for upcoming summer. weekends and is.
forecast to operate on a cash flow/ neutral basis throughout 2009; and

» there is evidence of impairmént of the. applicant’s security position.

The applicant Brinigs this application on an'irgent basisto stabilize: the:operations of RRDY,
complete the construction project.and maximize yealizations. Itis,proposed that the senior
lénderswill provide the Recgiver/Triistée withi a-§15 million sérior sséured lodn facility which
would rank in priority 1o all other-obligations of RRDI except for obligations to'the
Receiver/lustee secured by a Receiver’s.charge. The funds: would beused for-a-variety. of:
purposés incliding Complcting constructisn. Itis aléo p‘rppo's;ed that g ¢laimsadministration
process for construction'trade.credifors pursuant 1o the CLA bg establishied..

As the summer approaches, RRDI i$:cntering its: peak unit sales season and maximun) valuc
should be achigved ifthe project.is completéd.:

The.applicant relies.on-s; 47 of the: BIA, 5.101.of the CJA-and's, 68:of the CLA,

RRDI.objects to the teliet requested;as does-Foriress. RRD! submils that 10 days’ notice under
5,244 of the BLA b ot beeh given'thereby precliiding 51100 CIA-and 5168 GLA telief and in
any event, the requisite tesis have not-been met, As to 5.47 of the BIA, that relief should be
adjouried and in-any event, thé.test s fiot satisfied.

Fortress submaits that (he relief equisted is premature and RRDI is entitled to 10.days fo
respond, Furthermore, there.is no urgency. The lien-claimants are not at risk-and it is
inapprapriate.to primg Fortréss; pacficulady in circiimstances where the applicant and Fortress
have agreed to funding:priotities by contract. Fostress states that this.application is an-attedipt by
the applicant 1o enhangce its-security rights in breach of its:agreements with Fortress. The-relief
requiested is not i Fortress’ Tnterest nor to the benéfit o RRDI. Fortress furthir submits that
receivership is-destructive of the market and will negatively impact the:other properties. Fortress,
has other compldints with respect to the applicant’s condicl including the security it took from
KFE and the agiertion of priority with respectto approximately $5.6 millionin-alleged protéctive
advances.

Pursuan Lo 5. 244 of tie BIA, a segured cteditor wito inlénds 10 enlorie. securily onall or
substantially all of the inventory, the acconnts receivable ar the‘other'property of an insolvent
pérson that was used'in reldtion o its business is fo send riotice of that infention. The secured
creditor isnot to enforce the security for 10 days absent conserit. As is clear from the wording,

s. 244 only applies to:the enforgement of security on the properly of insolvent persons, Tnsolvent
person is defined it s. 2'0f the BIA and would encompass RRDL

8. 47 of thie BIA provides that where thie courtis satisfied that-a's, 244 niotice has or is about to
be sant, the court may appointan interim recéiver. An appointment may be.made only if it is
shown to the court to be necessiry. for the protéction of the debtor’s-estate or the interests of the
creditor. who sentthe & 244 nntice. (In the proposed amendments to the BIA, a receiver may be
appointed beforg the expiry of T0 days if the court considers il.approprigte.) Ground J. held.in
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BNS v DG Jewelry Ine. (2002), 38 CBR.(4") 7-that the'tést is:-whether the. appointment.of a
court-appointed receiver’ will ¢nable that receiver fo more effectively.and.efficiently carry outits
duties and obligations then it could do if privately-appotiited.

5.472 prowdes that the.coutt rhay make any order.respecting’ the payment offees and
disbursemenis of the inferim-recéjver that'it. considers properincluding giving the receiver
security-over the assets of thg’debfor_ ranking:ahead of Sebured créditors.

Section-47 2(2) provides‘that disbursemehts.do not.include payments made in operatirig &
business-of the debtor,

Ol course, | recéiver or recelver fanager may dlso-be dppointed pursuant 1o's, 101 of the CJA
where.it appearstoa judge to e just brconvenient to do so,. As noted in-the explanatory notes
for the standard form template: receivership order.of the standard form template Subcommittee of
the Corhriiercidl List Users® Gonunittee, the standird form adopts thie fotmat of a:s: 47613, BIA
appointment; together with-as. 101: CJA appointment. This was stated to have been
recommendéd becatse aréceiver and - mahager’ ondet'the CJA may-be prov:ded with a pritaing
charge.in'respect of its disburséments.ond thereby avoid.issues;concerning the limits on.he
authérity of the courf-to granta-priming charge in'téspect of buisiniess losses suffered by an
interim recejver.

Tn.Rahert K, Kaowal Investmenis Lid, et al'v. DeederBlectric: hid, (1975), 9 OR.(24) 84:the Court
of Appeal examined tlie issues of teceiver borrowings and the granting of security over the
debtor's assets, -A-receiver must look to the assets-under its ¢ontrot for payment ofd its charges'
and expepses. .As a general nule, a-recgiver will have no:power to subject the: sccunty ofsecured
creditors to Hability: for disbursements made by the Reéteiver: ‘Houlden J.A., writifig for the'
court, noted that there are exceptions to the general.rule, “Ifz:eceiver has been appeinted to
preserve anidredlize assets for the benefit of.all in(érested pariies, includihg.steured credifors, the
receiver will be'given pnonty over the secured credltors for ¢harges.and éxpénses properly
incurred by him™ (at para 16). Such an order will-require-compelling-and urgent reasons for the.
court to grant its-gyiproval if the sccured creditors oppose the rmaking of the otder, Afother
exception is if the-receiver has expended money.for the-niecessary preservatiom;and improyement
of the:property, it may be given priorily for such an-expenditufe over sceured creditors.

The Contruction Lien Act also provides for the appointnierit-of a trustee who may actasa.
receiverand manager Sectjon 68 of that Act states thatany-person having a lien or any ather
person having an-interest in the premises may apply to.the court for the appointmerit; and the
court may. appoint'a trustee upon sich terms as to the giving:of security or otherwise as the court
considers appropriate. The'trustes may act asa receiverand manager, complete or partially
complete the imprévement, take appropriaté steps fér the presérvation of the premisgs and,
‘subject to thie:approval of the court, take such: othersteps:as are appropriate in‘the circumstances.

A.lien arises-when a.person supplies services:or materials to-an improvement for an. owner,
contractor-or subcontratter (s.14 and.s.15 of CLA) and-where'a mottgapée takes-a wortgage with
the intentionto secure the financing of an improvement, the licns arising from the improvement
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have prierity ovcﬂhat'mbft_guﬁc‘ﬁs:?s" af CLAY. -Advancés to thetustee take priority aver liefs
existing at the date of the trustees:appointient,

In Royaledge Induspries.In: v; PeénneRogf Ontarlo Lrd. (1991), 44-C.L.R, 160, LaneJ,
discusses 3 general:areas in Wwhichiit fay be appropriaté to.appoint & trustet: where the premises
is an income-earning property;'and-the lien claim may be-satisfied-ont-of-the.income; where the -
owner, has become insdlvent but the;project itself wotld be a viablé.one if it werE refingneed dnd
carried to-completion; and where the-appintmeit-of a trustes ay be ofuseitoobtain
management:of the' premises:in:order to preveritiits deterioration, The statdtory provision i§
déseribed by Lane J. as being pritnarily iritended to-protect theinterasts of the: liéh claimants,
The reliefis extraordinary in nature and should ngt be sought for-ascellateral purpose. In.Aflas-
Gest Ine, v. Brownstones Building Corp:(1992). 26 R PR. (2d)233, s triisted:ahd a regeiver
manager were-appointed in‘circumstantes where a 68 unit Juxiry condominium project was
substantially-complete but required-an additienal. $200,000 to permit the:remdining-condo units
to bé sold.

In my view, the'applicant has met the.requisite tests-and has established the.neéd forrelief on-an
urgent basiy,

RRDI is insolvént, has no fiirthér'adcess to-funds end is'in a gish crigis, Thé.only source of
funding available ds the praposed recelver’s borrowings, Funding is-desperately needed to fund
the costs to complete the hotel, maitain operations and generate value for stakeholders,
Numerous construction trades liave outstanding réceivables and are in & position'is assert lien
Hights. Construction progress has already slowed. Stoppage, slow:downs and liens if filed would
impéde scheduled ¢losings, Unit purchiasets wonld be-inipacted, the:applicant’s interests would
deteriorate-further and servicerproviders would be prejudiced. Many innocent stakeholders are
affected by a do-nothing:approach, Although the parties have faced these-fingheid! problems for
some timnie, no solutions are advarcéd gxcept that pioposed by the applicant:. In.this. regard, |
réject Fortress’ argument that this s am attempt by the applicantto enhance its security rights.
While thére-are benefits to the.aplicant that ake associated with the proposed, furdifig, it scems
to me that rieither the applicant.nor Fortress should be precluded from providing a'loan to the
Titerim Receiver. Fortrcss will-¢ontintie to be at liberty to chiallehige both thé sécirity taken by
the applicant from KFE and'the $5.6 million in protective advanceés.-

Tn my-view, there is ample eidence to support the conclusion that the appointment ofas. 47
inferim réceiver is necessaty fof the protéction of RRDI's estate and {h-initerests of the applicant
and 1 so order. Stability is required; there is a need for immediate’ conservation of the debtor’s
assets and protection of the interests of the applicant and other stakeholders,

Although nét fre¢ from doubt, T'do haveé some coneems about the 5. 191 CIA-and.s, 68(2)(a)
CLA powers. These are both adjounied to be addresseéd.on June 1, 2009. Tam satisfied that the
requisite tests forra'section §8(1) CLA appointment with subsection (2)(b), (c) and {d) povers are
‘met, The owriér is:insolvent but the project would be-a viable ont if it were réfinanced and
moved fowards completion. 'The applicant qualifics as a person hiaving an interest. 1am also
satisfied that this order at this iime assists in protecting the interests of the lienhdlders,
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I amin the ¢ircumstdnces granting thegpplicantthe s. 47 BIAzellef ands, 681y and 2(b), (c)
and (d) CLA relief: Lam granting authorization-to barrow as. centcmplatcd by paragraph 2070f
the proposed order, hovfeVer the amouiits that:¢an be borrowed aré limifed to.$1 ,500;000 uhiil
June 1, 2009 or further;order of th:s court. Any interested paﬂy may-apply-te this court'1o vary:
or amend this order'on hiot less:than 5 days” notice, Counscl are to. donfer with respéct to
firializing the: proposed:tems of thé'order.

The confidential Append:x 1 contains commercially‘sensitiveimaterial and disclosure would
impose a sérious risk on an-importint cornmercial mterest Furtherfiore, there.isng reagonable:
alternative; See.Sierra-Club. of Ganada (2002),- SCE41 in‘thisregard.

Subsequent:tothe delivery ofthese!reasons, I signed thie proposed amended order.
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Schedule® A

The parties agree: thit the folloving:disburseinents by the Receiver shall nofconstitute payinents
magde in opcratmg a business-of the Debtor forthe purposes of 5.47.2-of the, BIA:

o wages for employees, of the.Debtor

+ wages foremployees.of Rock Ridge Coritractors Inc. who are providing dedicated
servicesito the Debior

» Paymentstodhdependent contractors of Rock Ridge Contractors-Ine. for services
provided to or-forrthe benefit-of. thie Deblor

~  securily costs:

+ payments-foressentinl gapds and:services including hydro, propant and-telephone
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Court File No. CV-15-10843-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE CONSTRUCTION LIEN ACT,
R.S.0. 1990, c. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY 144 PARK LTD.
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE
CONSTRUCTION LIEN ACT, R.8.0. 1990, c. C.30, AS AMENDED

ENDORSEMENT

January 22, 2015

This is an application for the appointment of a trustee of a condominium property which
has run into financial trouble. The appointment is contemplated by s. 68(1) of the Construction
Lien Act RSO 1990 c¢. C.30. Such appointments have been made previously in similar
circumstances. See Atlas-Gest Inc. v. Brownstones Building 1992 CarswellOnt 608 and WestLB
v. Rosseau Resort May 22, 2009, CV-09-8201-00CL.

After substantial negotiations, the parties, which involve the owner, several mortgagees,
and many lien claimants, have agreed that the appointment is necessary to enable an orderly

completion of the project, which will benefit all stakeholders.

Most of the terms and conditions of the appointment are agreeable to the parties. There
are three discrete issues which I was asked to resolve.

In general, I am satisfied that the appointment of a trustee with, in fact, the authority of a
receiver, is necessary and appropriate, Chaos must be avoided. There are many owners who
need to close their deals etc. An orderly completion holds out the best hope for maximizing the
value and therefore, return to creditors, of the project.

1 therefore grant the application for the appointment of the trustee.

The remaining three issues deal with specific terms and conditions. Mr. Scotchmer, for J
& L Gaweda Construction Limited, raises three objections:

1) to the scope of the immunity sought by the trustee;
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2) to the owner and the trustee having the same counsel; and
3) to the priority for the applicant’s legal fees.

J & L argues that the trustee should shoulder the liabilities of any trustee and not have the
same immunity available to court appointed receivers, monitors and the like.

I cannot agree. The trustee is appointed as an officer of the court. Its actions will be the
subject of court monitoring and approval. If there are issues, they can be addressed when court
approval is sought. The trustee’s appointment will benefit all parties. It would be hard to find
reputable entitles to take on this role without standard protections in place.

I do not see any reason why the standard limitations available to court appointed
receivers and monitors should not be available to the trustee, which will be performing as a de
facto receiver function.

The conflict issue is, at this stage, a solution in search of a problem. There is no evidence
of a current conflict. The order contemplates that if one arises, the trustee will retain other
counsel.

The joint retainer is done in an effort to reduce fees. This will benefit everyone. Unless
and until there is a problem, I see no reason to prevent the joint retainer.

The applicants have taken necessary steps to bring order to what might otherwise be a
chaotic situation. Someone had to do it. T see no reason why there should not be priority for
those fees which brought about the needed methodology for the benefit of all economic
stakeholders. I approve the priority, limited as it is to this application.

I have also been asked to confirm that the order is without prejudice to any lien claimants
later secking relief from the requirements of s. 37 of the CLA, if so advised and I do so confirm.

I approve the order negotiated by counsel and the parties, A clean copy may be delivered
to my attention for my fiat.

Penny J.
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Royaledge Industries In¢. v, Perma-Roof Ontario Ltd., 1991 CarswellOnt 776

1991 CarswellOnt 7786, [1991) C.). No. 242, 25 A.CW.S. (3d) 792, 2 O.R. (3d) 488...

1991 CarswellOnt 776
Ontario Court of Justice (General Division)

Rovaledge Industries Inc. v. Perma-Roof Ontario Ltd.

1991 CarswellOnt 776, [1991] O.J. No. 242, 25
A.CW.S. (3d) 792, 2 O.R. (3d) 488, 44 C.L.R. 160

RE AN APPLICATION UNDER THE CONSTRUCTION
LIEN ACT, 1983, S.0. 1983, ¢. 6; ROYALEDGE
INDUSTRIES INC. v. PERMA-ROOF ONTARIO LTD., et al.

D. Lane J.

Heard: February 15, 1991
Judgment: February 21, 1991
Docket: Doc. RE 2673/90

Counsel: W.G. Dingwall, Q.C., for applicant,

William D. Dunlop, for respondent Perma-Roof Ontario Ltd.

Fred A. Platt, for respondent Boothe Computer, Ltd.

F. D'dlessandyro, for respondent Canadian Imperial Bank of Commerce.
Hugh DesBrisay, for respondent George Wimpey Canada Ltd.

Subject: Contracts; Corporate and Commercial

Table of Authorities

Cases considered:

Durcard Mechanical Contractors Ltd, v. 1L.C.R. Development Corp. (19 April 1975),
Grange J, (Ont. H.C.) [unreported] — applied

Statutes considered:

Construction Lien Act, 1983, 8.0. 1983,¢, 6 —
s. 70

Mechanics' Lien Act, R.S.0. 1970, ¢, 267 —

WestlawiNeXtvcANADA Copyrght ® Thomsen Reuters Canada Limited or its licensors (excluding Individual court documents). All dghts reservad,



Reyaledge Industries Ing. v. Perma-Roof Ontarie Ltd., 1991 CarswellOnt 776
1991 CarswellOnt 776, [1991] O.J. No. 242, 25 A.C.W.8. (3d) 792, 2 O.R. (3d) 488...

s, 34

APPLICATION for appointment of trustee pursuant to s, 70 of Construction Lien Act.

D. Lane J.:

1 This application raises the question of the circumstances under which the Court will appoint
a trustee of land under s. 70 of the Construction Lien Act, 1983, S.0. 1983, c. 6. The application
is brought by Royaledge Industries Inc. ("Royaledge") as developer and first mortgagee of certain
lands. The respondents are Perma-Roof Ontario Limited ("Perma-Roof"), the registered owner of
the land; Boothe Computer, Ltd, ("Boothe"), the second mortgagee thereof; Canadian Imperial
Bank of Commerce ("CIBC™), the banker of Royaledge and assignee (by way of security) of
the first mortgage; and George Wimpey Canada Ltd, ("Wimpey"), a lien claimant, There is an
additional lien claimant, Ontario Power Contracting Limited, which was not represented but which
by fax to Mr, Dingwall announced its support of his application. Perma-Roof and Boothe opposed
the application; CIBC and Wimpey supported it.

2 Section 70 of the Construction Lien Act is found in Part IX and reads as follows:
Extraordinary Remedies

70. (1) Any person having a lien, or any other person having an interest in the premises, may
apply to the court for the appointment of a trustee and the court may appoint a trustec upon
such terms as to the giving of security or otherwise as the court considers appropriate.

(2) Subject to the supervision and direction of the court, a trustee appointed under subsection
(1) may,

(a) act as a receiver and manager and, ‘subject to the Planning Act and the approval of the
court, mortgage, sell or lease the premises or any part thereof,

(b) complete or partially complete the improvement;
{c) take appropriate steps for the preservation of the premises; and

(d) subject to the approval of the court, take such other steps as are appropriate in the
circumstances.

(3) Subject to subsection 80(7), all liens shall be a charge upon any amount recovered by the
trustee after payment of the reasonable business expenses and management costs incurred by
the trustee in the exercise of any power under subsection (2). ‘
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(4) Any interest in the premises that is to be sold may be offered for sale subject to any
mortgage, charge, interest or other encumbrance that the court directs.

" (5) The court may make all orders necessary for the completion of any mortgage, lease or
sale by a trustee under this section.

3 Royaledge applies to appoint a trustee on the basis that there is a lien registered under the Act
by Wimpey, which is installing the services in the subdivision; that there is an impasse between
the applicant, the owner and the second mortgagee in that the latter two will not sign a subdivision
agreement which Royaledge has negotiated with the Municipality; that by reason cf this impasse
the project is no longer being managed appropriately; and that the services already installed, which
include the underground utilities and the base roads, are likely to deteriorate,

Background Facts

4 Prior to 1989, Royaledge was the owner of certain lands in the Town of Flamborougl,
for which it had draft approval of a subdivision plan. On May 24, 1989, it agreed to sell those
lands to Perma-Roof for $12,240,000 on terms that required Royaledge to install and pay for all
of the servicing and all local and regional levies, park dedications and roadways for a subdivision
of 137 lots on the lands. Perma-Roof was allowed 20 days to review all documentation relating
to the subdivision, including engineering and soils reports, the subdivision agreement and other
agreements, If those documents were not satisfactory, Perma-Roof had the right to terminate the

agreement,

5 The sale to Perma-Roof closed on June 30, 1989. Perma-Roof gave a first mortgage of
$9,180,000 to the vendor and a second mortgage of $3,300,000 to Boothe. The total of the two
mortgages is said to exceed the actual value of the land. On July 25, 1989, Royaledge assigned
the first mortgage to CIBC as collateral for a loan of approximately $5 million, The first mortgage
provides that interest does not run on it until the day that building permits become available for
the subdivision. It further provides that the due date is extended 1 day for each day beyond April
15, 1990, upon which building permits are not available. It is common ground between the parties
that the building permits will not become available until a subdivision agreement is executed and

registered on title.

6 Royaledge negotiated the current draft subdivision agreement with the town without
consultation with Perma-Roof. One of the provisions of that draft is that Boothe postpone
its second mortgage of the lands to the town's interests under the subdivision agreement or,
alternatively, that Boothe execute the subdivision agreement. Another provision requires that
Perma-Roof execute the subdivision agreement. It is alleged by the applicant that building permits
would have been available on or about September 15, 1990, bad these agreements been signed.
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7 Although the agreement of purchase and sale contemplated that Perma-Roof would have
an opportunity to approve the subdivision agreement before closing on June 30, 1989, the final
draft subdivision agreement was not presented to Perma-Roof until the summer of 1990, at
which time Perma-Roof refused to sign it on the grounds that it was not in accordance with the
contractual obligations which Royaledge had undertaken to Perma-Roof. Specifically, Perma-
Roof was concerned that the agreement as settled between Royaledge and the town rendered
Perma-Roof liable for contingencies and costs that Royaledge had agreed to assume on its own.
Perma-Roof's solicitors amended the draft agreement to exclude Perma-Roof from the definition
of developer. Whenever the developer's responsibilities were defined, the draft was amended to
exclude Perma-Roof. A clause was added to provide specifically that nothing in the agreement
imposed any of the developer's obligations on the owner unless the agreement clearly stated so.
As well, certain schedules were amended to reflect Perma-Roof's view that the original agreement
with Royaledge obliged the latter to pay the costs of all services and all levies, Royaledge rejected
these proposed changes. Perma-Roof has refused to execute the draft subdivision agreement
without the amendments, and Royaledge has refused to submit Perma-Roof's amendments to the
town. -

8 There is, in addition, a draft subdivision agreement with the Regional Municipality of
Hamilton-Wentworth which has not yet been presented to Perma-Roof for execution. There are
also agreements with Bell Canada and with Ontario Hydro which must be finalized before building
permits can be obtained.

9 Boothe has no agreement with Royaledge. The second mortgage does require Boothe to
consent to any subdivision agreement, but it is refusing to do so because the second mortgage is

in arrears,

10  The applicant subimits that because Perma-Roof refuses to sign the subdivision agreement
and Boothe refuses to postpone its second mortgage to the town's interest, the entire project is at
a standstill. Royaledge engaged Wimpey to do the actual installation of the services and presently
owes Wimpey some $800,000, It is not suggested that there is any significant problem with the
work Wimpey has done; it is both complete and satisfactory. But Wimpey has not been paid
because Mr, Charles, the president of Royaledge, does not think it prudent to do so. He made this
statement on his cross-examination, in the course of which he also suggested that the CIBC did
not think it was prudent for him to pay these sums in view of the disputes with Perma-Roof and
Boothe. On this evidence there is no defence to the lien action. It is argued that Royaledge simply
decided not to pay Wimpey so that a lien would be registered in order to create the circumstances in
which this application could be brought. That may well be so, but there is no evidence of collusion
between Royaledge and Wimpey, and I propose to deal with the application on the assumption

that the lien is real.
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Previous Litigation

I1  This application is not the first effort on the part of Royaledge to require Perma-Roof and
Boothe to accede to its view of their confractual obligations, In the fall of 1990, Royaledge brought
an application against Perma-Roof and Boothe which was heard by Gibson J. In his reasons dated
December 21, 1990, Gibsonl]. reviewed the issues between the parties. So far as I can see, the
underlying issues presented to him and those presented to me are substantielly the same, Mr.
Dingwall, on behalf of his client, vrged Gibson J. to require Perma-Roof and Boothe to execute
the draft subdivision agreement and to make other declarations regarding the contractual rights of
the parties. Gibson J. declined to do so, saying there were many factual issues involved between
these parties as well as issues revolving around the meaning of the various agreements en tered
into by them, These included whether Perma-Roof still had the right to withdraw if the subdivision
agreement as finally settled is not satisfactory to it, and whether Perma-Roof had in fact already
exercised that right. Such matters required a trial, He dismissed the application.

The Present Dispute

12 This application is for different relief, and it has not been suggested by anyone that [ am in
any way bound by what Gibson J. did, but what is instructive about Gibson J.'s reasons is that the
issues between the parties are no different today than they were 6 months ago when the matter was
argued before him. There is still no evidence that the amended draft is not acceptable to the town, or
that it has even been submitted to the town. The real dispute here has nothing to do with Wimpey's
lien or with problems with the town; it has everything to do with the contractual relations between
Royaledge and Perma-Roof. The applicant's counsel complained several times in the course of
his submissions that the changes made to the draft subdivision agreement by Perma-Roof would
cost his client substantial sums of money, possibly as much as a half a million dollars. He did
not, however, analyze the changes to show that Perma-Roof is wrong, or is relying on an overly
technical view of the arrangement, By way of example, it appears that some of these costs arise
out of the fact that the town is apparently content with partial funding by way of letters of credit
from Royaledge, whereas Perma-Roof's view is that Royaledge is obliged by its agreement with
Perma-Roof to secure these expenses fully. I can see nothing unreasonable in Perma-Roof raising
such a point. It is in Perma-Roof's interest to ensure all Royaledge's obligations are secured. If its
agreement with Royaledge requires such security, the fact that the town will settle for less does
not make Perma-Roof's stand unreasonable,

13 It is argued by Mr. Dingwall that the project is at an artificial impasse because Perma-
Roof, aided and abetted by Boothe, does not wish it to proceed for reasons related to the depressed
real estate market and its own financial health, He points to a recent request by Perma-Roof for
a $2 million reduction in the first mortgage in support of this position. It may well be that it is
in the economic interest of Perma-Roof to insist on the letter of its agreement with Royaledge,
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and perhaps thereby delay the time when building permits become available and interest starts to
accrue upon the first mortgage. But the objections made by Perma-Roof to the draft subdivision
agreement seem reasonable and have not been challenged before me on their merits, just on their
cost. It appears that there is a genuine contractual dispute among these parties, There is also some
evidence that if the impasse is artificial, it is the applicant that has created it. The applicant received
some $3 million on closing, and it is admitted that the total expenses of development to date,
including the Wimpey claim, are but 32.2 million. There should be ample funds available to pay
Wimpey, But if Wimpey is paid, its lien disappears, and with it the basis for this application.
Royaledge has refused even to submit the amended draft agreement to the town. It {s said by
Perma-Roof that the reason for this is that the town is likely to accept the amendments, and that the
real objectives of Royaledge are to involve Perma-Roof in Royaledge's obligations and to avoid
the cost of compliance with the terms of the agreement of purchase and sale.

14 Onallthe evidence, it is at least as likely that Royaledge is deliberately creating the impasse
to avoid its obligations as it is that Perma-Roocf or Boothe are doing so to avoid theirs,

Is There a Need to Preserve the Property?

15  In my view, the preservation of the property does not require the intervention of a frustee
at this time. The unchallenged evidence of the engineer, Mr, Krpan, who reviewed engineering
reports and personally observed the site, is that there is no danger whatsoever of the project and
services installed deteriorating other than in the usual and ordinary course by usage and time.

The Function of the Proposed Trustee

16  The function of the trustee, as seen by the applicant, would be to take charge of the project
and forge ahead with it. Necessarily this would involve settling the final form of the subdivision
agreement, When I questioned the applicant's counsel on how the differences of opinion between
the parties would be resolved, the answer was that the trustee would have to report those differences
to the Court and the Court would decide. The trustee would not, the applicant said, have regard to
the contract between Royaledge and Perma-Roof but, directed by the Court, would decide what
is in the best interests of the project. The trustee would raise funds by mortgage to complete the
project. The funds raised by the sale of the subdivision, when completed, would go into court, and
the battles would then be fought out over the funds in court.

17  This is an extraordinary and illusory submission. It is illusory because "the best interests of
the project" is an illusion; there is no such thing, There are only parties which are legal entities with
competing interests whose disputes must be resolved on the legal principles involved after trial. If
this dispute is to be resolved (as it should be) upon commercial and entreprencurial grounds "in the
best inter ests of everyone" rather than on legal grounds, it falls to be done by the parties, and not by
the Court, which acts to protect legal rights. The submission is extraordinary because Perma-Roof
is the registered owner of the lands in which it may or may not have some equity. Without any prior
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determination of the actual extent of its rights and obligations under its contract with Royaledge,
its land is to be taken from it and placed in the hands of a trustee who may sell or mortgage if,
or who may enter into agreements with which Perma-Roof may be in utter disagreement; all for
the alleged greater good of everybody involved in this proposed subdivision. This is to be done,
not on motion from the lien claimant, but on the application of the primary debtor, whose default
in payment gave rise to the lien. As submitted by the applicant, the trustee would raise funds by
mortgage to complete the project; but Royaledge is already committed to provide the funds for
this purpose. Whose interest is served here?

18  Such an extraordinary remedy would be called for only if the irresponsible acts of Perma-
Roof were imperilling the security of the lien claimants, This is not such a case, Perma-Roof is
not acting irresponsibly. The security of the lien claimants has not been shown to be at risk. The
completion of the project may be at risk, but that is not the same thing, In my view, s, 70 is designed
to enable the Court to protect the interests of the lien claimants. It is not intended to enable one
party to a contractual dispute to get a trustee appointed of the lands belonging to the other party in
the hope that it will thereby be able to force the other party to agree to changes in, or a particular
interpretation of, their contract.

Law

19 Counsel were able to find only one decided case to give guidance in the interpretation of s, 70.
This is the decision of Grange J. (as he then was) in Durcard Mechanical Contractors Lid. v. I.C.R,
Development Corp. (19 April 1975), (Ont. H.C.) [unreported]. There, an application was brought
under s. 34 of the Mechanics' Lien Act, R.S.0. 1970, c. 267, which gave the Court powers similar
to those to be found in s. 70, Durcard, the plaintiff, was a lien claimant, and the defendant was
the owner of a large apartment building. The plaintiff had obtained a judgment referring the trial
of the lien action to the Master, but giving judgment for a balance admittedly owing in excess of
$40,000. It now applied for the appointment of a trustee upon the ground that the property was only
partially rented, and the defendant had ceased to pay the subtrades, including the plaintiff. It was
further alleged that a second mortgage was about to come due and would require refinancing, and
therefore it was imperative that some independent body manage the operation for the protection
of the lien claimants. The defendant's evidence disputed these allegations. Grange J. dismissed the
application, notwithstanding that he could not decide which of the two versions of the sifuation

was correct. He said:

I have been unable to uncover any helpful precedents, but in my view the remedies provided
under s. 34 of the Mechanics' Liens Act are intended to be resorted to only when the present
management is clearly unable to carry on with the business, either by reason of incompetence
or dishonesty or neglect of the undertaking, I cannot find clear evidence of such deficiencies
on the part of the defendant in this instance.
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Later on he said;

I do not feel, however, that the Court should appoint a receiver or a frustee upon the
application of one unsatisfied lien claimant where there is no evidence of abandonment of
the premises or mismanagement of the project, particularly when a large part of the claim
is disputed and where a ready remedy is available for that portion of the claim which is not
disputed. ‘

20  Section 70 is discussed in Harvey I. Kirsh, Kirsh: A Guide to Construction Liens in Ontario
(Toronto: Butterworths, 1984), in Chapter 8, under the heading "Extraordinary Remedies". The
author refers atp. 113 to the fact that it is in the best interest of lien holders to ensure the protection
of the premises in the event the owner abandons them. He points out that the typical problem arises
when an owner abandons a project prior to completion, to the potential prejudice of lenders and
the trades, He describes the problem of physical deterioration of the project, particularly in winter
through the actions of frost, and other weather conditions and vandalism. He concludes:

Part IX of the Act is meant to deal with those types of potential problems referred to above
by providing the machinery for the appointment of a trustee to secure, protect and perhaps
even sell the premises.

21  Another textbook, Kevin P. McGuinness, Construction Lien Remedies in Ontario (Toronto:
Carswell, 1983), discusses the remedy of the appointment of a trustee in Chapter 9, beginning at
p. 288, where he says:

The remedy provides for the appointment of a court officer to supervise the making of the
improvement, to protect the premises on which it is being made, to assume management of
that premises, and if necessary, to refinance the improvement and assume the responsibilities

of the owner under the contract.
At p. 289 he says:

The appointment of a trustee is described in the Act as an 'extraordinary remedy'. This
description in itself suggests the nature of the protection afforded by section 70; it is not one
which will be of use in most cases, but rather is one which may be of use only in a limited
range of circumstances.

22 He goes on fo point out that the power is a discretionary one, and that care must be taken
"to ensure that other persons having an interest in the premises will not be adversely affected,
and that the appointment will serve some meaningful purpose." By analysis of the powers given
to the trustes, the learned author postulates three general areas in which it may be appropriate
to appoint a trustee: "where the premises is an income earning property, and the lien claim may
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be satisfied out of the income" (p. 290); "where the owner has become insolvent, but the project
itself would be a viable one if it were refinanced and carried to completion” (p, 291); and "where
the appointment of a trustee may be of use ... to obtain management of the premises, in order to
prevent its deterioration” (p. 291).

23 While the analyses in the two textbooks just quoted may not be exhaustive, I think they
illustrate the parameters within which s. 70 was intended to operate. It is primarily intended to
protect the interests of the lien claimants, care being taken to protect the interests of others in the
process. Although on & literal interpretation, s, 70(1) could be interpreted as applicable even in
the absence of a lien, I do not so read it. It must be remembered that it is found in a part of the
Construction Lien Act which is headed "Extraordinary Remedies", and the wide powers given to
the trustee indicate it is a remedy to be used with caution. I agree, respectfully, with the approach
taken by Grange J. in Durcard, supra, in the passages I have quoted,

Summary

24 Inmy view, s. 70 has no application in the circumstances of the case at Bar. There is no
vacuum in the management of these premises; the owner has not abandoned them, is not insolvent
and is not acting in an irresponsible way. There is no income flow to be taken in hand for the
benefit of the lien claimants to avoid a sale of the premises. There is no danger of deterioration
of the services that have been installed, The security of the lien claimants has not been shown to
be at risk. The problem underlying this litigation is a dispute between Perma-Roof and Royaledge
as to the meaning of the agreements between them and as to whether the draft contract settled by
Royaledge with the town is in harmony with those contractual arrangements. The appointment
of a trustee does nothing to resolve these issues. Inevitably, the trustee will be faced with the
same positions as are now being taken by the parties. The present proceeding, being summary in
nature and based upon affidavit evidence, is ill-equipped to provide a forum for the resolution of
confractual disputes. Under our system, these disputes are resolved at trial following viva voce

evidence.

25 In my view, it is not appropriate in the present case to remove conirol of the property
from those who own it simply because a contractual dispute is holding up the development of the
property. The parties may well come to some economic grief if they cannot resolve their disputes.
There is, however, no evidence before me to indicate that the lien claimants are at any risk. In all
these circumstances, it is not appropriate for me to exercise my discretion and appoint a trustee.
The application is accordingly dismissed.

26 There has been no argument as to costs. My preliminary views are that those respondents
who opposed the applicant, namely, Perma-Roof and Boothe, should each have their costs against
Royaledge, and that those respondents who supported the applicant, namely, Canadian Imperial
Bank of Commerce and George Wimpey Canada Ltd., should bear their own costs, Counsel may
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make submissions on the matter of costs and the quantum thereof in writing, or at an appointment
to be arranged through my secretary.

Application dismissed.

Copyright £ Thamson Reuters Caneda Limited o ils licensors (exchuding individual court documents). All rights

End of Document
reserved.

WestlawNext«¢cARARA Capyright ® Thamson Reuters Canada Limitad or Its licensars (excluding individual courl documents), All rights rasarved, 10



IN THE MATTER OF THE CONSTRUCTION LIEN ACT, R.5.0. 1999, ¢. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY JADE-KENNEDY DEVELOPMENT CORPORATION

FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1)
OF THE CONSTRUCTION LIEN ACT, R.S.0. 1990, ¢. C.30, AS AMENDED

Court File No.

Doc#3249382v1

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL: LIST)

Proceedings commenced at Toronto

BRIEF OF AUTHORITIES OF
THE APPLICANT

(appointment of a trustee)
(returnable February 11, 2015)

CHAITONS LLP
5000 Yonge Street, 10™ Floor
Toronto, ON MZ2ZN 7E9

Harvey Chaiton (LSUC #21592F)
Tel: (416)218-1129

Fax: (416)218-1849

E-mail: harvey(@chaitons.com

Sam Rappos (LSUC #51399S)
Tel: (416) 218-1137

Fax: (416) 218-1837

E-mail: samr@chaitons.com

Lawyers for the Applicant,
Jade-Kennedy Development Corporation



