Court File No.
CV-IS - 10869-00C

4 ONTARIO
o / SUPERIOR COURT OF JUSTICE
s ¥/ (COMMERCIAL LIST)

IN THE MATTER OF THE CONSTRUCTION LIEN ACT,
R.S.0. 1990, c. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY
JADE-KENNEDY DEVELOPMENT CORPORATION
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE
CONSTRUCTION LIEN ACT, R.S.0. 1990, ¢. C.30, AS AMENDED

NOTICE OF APPLICATION

TO THE RESPONDENT(S)

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant. The Claim
made by the Applicant appears on the following pages.

THIS APPLICATION will come on for a hearing before a Judge presiding over the
Commercial List on Wednesday February 11, 2015 at 10:00 a.m., at 330 University Avenue,

Toronto, Ontario.

IF YOU WISH TO OPPOSE THIS APPLICATION, you or an Ontario lawyer acting
for you must forthwith prepare a Notice of Appearance in Form 38C prescribed by the Rules of
Civil Procedure, serve it on the Applicant's lawyer or, where the Applicant does not have a
lawyer, serve it on the Applicant, and file it, with proof of service, in this court office, and you or
your lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES
ON THE APPLICATION, you or your lawyer must, in addition to serving your Notice of
Appearance, serve a copy of the evidence on the Applicant's lawyer or, where the Applicant does
not have a lawyer, serve it on the Applicant, and file it, with proof of service, in the court office
where the application is to be heard as soon as possible, but not later than two days before the

hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. If you wish to
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oppose this Application but are unable to pay legal fees, legal aid may be available to you by
contacting a local Legal Aid office.

ﬂ / e
Date: February 11, 2015 Issued by: o N Regletrar
/ 711 Registrar

Address of Court Office:
wersity Avenue, 7 Floor
Toronto, Ontario M5G 1R7

th

TO: THE PARTIES SET OUT IN SCHEDULE “A”
ATTACHED HERETO
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APPLICATION

1. The Applicant makes an application for, inter alia:

(a) an order, if necessary, granting leave to have the within application listed and
heard on the Commercial List;

(b) an order validating service of this Notice of Application and the Application
Record in the manner effected, abridging the time for service thereof, and
dispensing with service thereof on any party other than the parties served;

(c) an order appointing Collins Barrow Toronto Limited (“Collins Barrow™) as
trustee pursuant to section 68(1) of the Construction Lien Act, R.S.0. 1990, c. C-
30, as amended (the “CLA”); and

(d) such further and other relief as this Honourable Court may deem just.

2. The grounds for the application are:
BACKGROUND

(a) Jade-Kennedy Development Corporation (“JKDC”) is a corporation incorporated
pursuant to the Ontario Business Corporations Act, having its head office located
in Markham, Ontario.

(b) JKDC was the developer of the South Unionville Square project, a mixed-use
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condominium development located in Markham, Ontario.

JKDC is the registered owner of:
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(i) 23 commercial/retail units and 4 parking units located in Phase I of the

project (collectively, the “Phase I Commercial Units”),

(ii) 21 commercial/retail units located in Phase Il of the project (collectively,

the “Phase II Commercial Units™);

(i11) 6 residential units, 8 parking units, and 6 locker units located in Phase 1T of

the project (collectively, the “Unsold Residential Units™); and

(iv)  vacant lands originally intended to be used for the construction of 13
freehold townhomes and 2 single detached homes in Phase III of the

project (the “Vacant Lands™).

(d) JKDC is insolvent. It is in default of its loan obligations to its mortgagees, which
are currently owed in excess of $5.0 million. There are 18 construction liens
totaling approximately $3.92 million registered against title to all or parts of the

project.

(e) Sales of 18 of the Phase IT Commercial Units are scheduled to close on February 17,

2015, and are expected to generate net sale proceeds of approximately $4.65 million.

() The remaining Phase II Commercial Units, the Phase I Commercial Units, the

Unsold Residential Units and the Vacant Lands have yet to be sold.

MORTGAGEES

(g) JKDC is indebted, or may have obligations outstanding, to the following parties,

each of which has registered a charge/mortgage against all or part of the project:
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(1) Am-Stat Corporation (“Am-Stat”);

(i)  Laurentian Bank of Canada;

(i)  MarshallZehr Group Inc.; and

(iv)  Aviva Insurance Company of Canada.

FINANCIAL DIFFICULTIES

(h)

In 2014, JKDC began to experience financial difficulties in connection with the
South Unionville Square as a result of, among other things, significant delays and

cost overruns.

(1) As a result of such financial difficulties, JKDC is in default of its payment
obligations owed to Am-Stat.

) Am-Stat has demanded immediate payment of JKDC’s indebtedness and has
delivered a notice of its intention to enforce its security.

k) The only source of revenue to repay the Am-Stat loan and other amounts owing
by JKDC is the sale proceeds of the remaining South Unionville Square project
commercial and residential units and the Vacant Lands.

CONSTRUCTION LIENS
) Since November 17, 2014, 18 construction liens, in a total amount of
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approximately $3.92 million, have been registered against title to all or parts of
the project with respect to services and/or materials supplied in connection with

the project.



4.

URGENT NEED FOR THE APPOINTMENT OF A TRUSTEE

(m) JKDC is insolvent.

(n) As a result of the registration of the construction h;ens, JKDC cannot complete the
sale transactions that are scheduled to close on February 17, 2015 and will
generate net sale proceeds of approximately $4.65 million.

(0) The appointment of a trustee under the CLA will be for the benefit of all parties
that have an interest in the South Unionville Square project.

(p) Collins Barrow has agreed to act as trustee.

(q) Section 68(1) and 78(7) of the CLA.

(r) Rules 1.04(1), 1.05, 2.01, 2.03, 3.02, and 38 of the Rules of Civil Procedure.

(s) Section 1(m) of the Consolidated Practice Direction for the Commercial List
effective as of July 1, 2014.

(8 The inherent and equitable jurisdiction of the Court.

(w) Such further and other grounds as counsel may advise and this Honourable Court
permits.

3. The following documentary evidence will be used at the hearing of the application:
(a) The Affidavit of Charles Mady sworn February 5, 2015 and the exhibits attached

(b)
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thereto; and

Such further and other evidence as counsel may advise and this Honourable Court



permits.

Date: February 11, 2015 CHAITONS LLP
5000 Yonge Street, 10™ Floor
Toronto, ON M2N 7E9

Harvey Chaiton (LSUC #21592F)
Tel: (416)218-1129

Fax: (416) 218-1849

E-mail; harvey@chaitons.com

Sam Rappos (LSUC #513998)
Tel: (416)218-1137

Fax: (416) 218-1837

Email: samr@chaitons.com

Lawyers for the Applicant,
Jade-Kennedy Development Corporation

Doc#3246099v1



SCHEDULE “A”

COLLINS BARROW TORONTO LIMITED
11 King St. West

Suite 700, Box 27

Toronto, ON MS5SH 4C7

Bryan Tannenbaum and Arif Dhanani

Tel: (416) 238-5055/(647) 725-0183

Fax: (416) 480-2646

Email: btannenbaum{@collinsbarrow.com / andhanani(@collinsbarrow.com

Proposed Trustee

THORNTON GROUT FINNIGAN LLP
Ste. 3200, 100 Wellington St. W.

PO Box 329, Toronto-Dominion Centre
Toronto, ON MS5K 1K7

Grant Moffat / Asim Igbal

Tel:  (416) 304-0599 / (416) 304-0595
Fax: (416)304-1313

Email: gmoffat@tgf.ca/ aigbal@tgf.ca

Lawyers for Laurentian Bank of Canada

PAPE BARRISTERS PROFESSIONAL CORPORATION
One Queen Street East

Suite 1910, Box 69

Toronto, ON MS5C 2W5

Jonathan Rosenstein

Tel: (416) 364-8716

Fax: (416) 364-8855

Email: jrosenstein@papebarristers.com / jenn@papebarristers.com

Lawyers for Aviva Insurance Company of Canada
AFFLECK GREENE MCMURTRY LLP

365 Bay Street, Suite 200
Toronto, ON M5H 2V1

Kyle Peterson
Tel:  (416) 360-0327
Fax: (416) 360-5960
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Email: kpeterson@agmlawyers.com
Lawyers for MarshallZehr Group Inc.

MERETSKY LAW FIRM
Standard Life Centre
2150-121 King St. W.
Toronto, ON MS5H 3T9

Philip Meretsky, Q.C.

Tel:  (416) 943-0808 Ext: 1
Fax: (416) 943-0811
Email: phm@meretsky.com

Lawyers for Am-Stat Corporation

A. CONTE PROFESSIONAL CORPORATION
242 Applewood Crescent

Unit 12, 2™ Floor

Concord, ON L4K 4E5

Antonio Conte

Tel:  (416) 947-0208

Fax: (866) 543-3165
Email: a.conte@contelaw.ca

Lawyers for Global Mechanical Ltd. and
Global Fire Protection Ltd.

PARENTE, BOREAN LLP
3883 Highway 7, Suite 207
Woodbridge, ON L4L 6C1

Gerard Borean

Tel:  (905) 850-6066

Fax: (905) 850-6069

Email: gborean@parenteborean.com

Lawyers for Frendell Kitchens Limited
MILLER THOMSON LLP

60 Columbia Way, Suite 600

Markham, ON L3R 0C9

Enzo Di Iorio / Riccardo Del Vecechio
Tel:  (905) 415-6711 / (905) 415-6764
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Fax: (905) 415-6777
Email: ediiorio@millerthomson.com / rdelvecchio@millerthomson.com

Lawyers for 2050491 Ontario Inc¢, and
Global Precast Inc.

PIERSANTI & COMPANY PROFESSIONAL CORPORATION
Unit 10, 445 Edgeley Blvd.
Concord, ON L4K 4G1

Thomas Kerr

Tel:  (905) 738-2176

Fax: (905) 738-5182

Email: thomas@piersantico.com

Lawyers for Guest Tile Inc.

SEREEN PAINTING LTD.
¢/o Julian Keller

204-25 Watline Ave.
Mississauga, ON L4Z 271

Tel:  (905) 890-2211x 2
Fax: (905) 890-2246
Email: juliankeller@rogers.com

AZEVEDO & NELSON
892 College St.
Toronto, ON M6H 1A4

William Ribeiro

Tel:  (416) 533-7133

Fax: (416) 533-3114

Email: wribeiro@azevedonelson.com

Lawyers for Triumph Roofing & Sheet Metal Inc.

LEVINE, SHERKIN, BOUSSIDAN PROFESSIONAL CORPORATION
300-23 Lesmill Rd.
North York, ON M3B 3P6

Jeremy Sacks

Tel:  (416) 224-2400

Fax: (416) 224-2408
Email: Jeremy@lsblaw.com
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Lawyers for Dircam Electric Limited,
Great Pyramid Aluminum Ltd. and Procan Inc.

DOOLEY LUCENTI
10 Checkley Street
Barrie, ON L4N W1

Eric Gionet

Tel:  (705) 792-7963
Fax: (705) 792-7964
Email: egionet@dllaw.ca

Lawyers for CRS Contractors Rental Supply General Partner Inc.

HAMMOND FLESIAS
3800 Steeles Ave. West, Suite 300
Woodbridge, ON L4L 4G9

Richard Hammond

Tel:  (905) 850-8550

Fax: (905) 850-9998

Email: rhammond@hammondflesias.com

Lawyers for Brody Wall System Ltd.

RQ PARTNERS LLP
BDC Bldg., Ste. 400, 3901 Hwy 7
Vaughan, ON L4L 8L5

Adam Grossi

Tel:  (905) 264-7800

Fax: ({905) 264-7808

Email: agrossi@rqgpartners.ca

Lawyers for Imperial Trim Supply Ltd.
CAPO, SGRO LLP

400-7050 Weston Rd.

Woodbridge, ON L4L 8G7

Gregory Hemsworth

Tel:  (905) 850-7000

Fax: (905) 850-7050

Email: ghemsworth@csllp.ca

Lawyers for Aluminium Window Design Installations Inc.
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CANADA LEGAL REFERRAL INC.
3100 Steeles Avenue West, Suite 200
Vaughan, ON L4K 3R1

Susete Machado

Tel:  (905) 532-2487

Fax: (877) 724-9440

Email: smachado(@canlegal.net

Lawyers for Draglam Waste & Recycling Inec.

DEPARTMENT OF JUSTICE
The Exchange Tower

130 King Street West, Suite 3400
Toronto, ON MS5X 1K6

Diane Winters

Tel:  (416) 973-3172

Fax: (416)973-0810

Email: diane.winters@justice.gc.ca

Lawyers for Canada Revenue Agency

HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF
ONTARIO AS REPRESENTED BY THE MINISTER OF FINANCE
PO Box 620

33 King Street West, 6th Floor

Oshawa, ON L1H 8E9

Kevin J. O’Hara

Tel:  (905) 433-6934

Fax: (905) 436-451

Email: kevin.ohara@ontario.ca

FINE & DEO
3100 Steeles Avenue West, Suite 300
Vaughan, ON L4K 3R1

Mario Deo

Tel:  (905) 760-1800 Ext: 225
Fax: (905) 760-0050

Email: mdeo@finedeo.com

Lawyers for YRSCC 1265
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DIAZ LAW
3950 14™ Avenue, Suite 108
Markham, ON L3R 0A9

Michael Taing

Tel:  (905) 477-7982
Fax: (905)477-3130
Email: mtaing@diazlaw.ca

Lawyers for YRSCC 1228 and
Homelife/Gold Trade Realty Ltd.

WILSON VUKELICH LLP
Valleywood Corporate Centre
60 Columbia Way, Suite 710
Markham, ON L3R 0C9

Tel:  (905) 940-8700
Fax: (905) 940-8785
Email: information@wvllp.ca

Lawyers for 81 Capital Inc.

GREGORY ROBERTS

1595 16 Avenue, Suite 301
Richmond Hill, ON L4B 39N
Tel:  (866) 824-8757

Fax: (866) 824-8757

Email: greg.roberts@roblaw.ca

Lawyers for Baaron Group Inc.

THE CORPORATION OF THE CITY OF MARKHAM
101 Town Centre Blvd.
Markham, ON L3R 9W3

Catherine M. Conrad, City Solicitor
Tel:  (905) 475-4737

Fax: (905)479-7764

Email: cconrad@markham.ca
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