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Court File No. CV15-10882-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE CONSTRUCTION LIEN ACT,
R.S.0. 1990, ¢. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY
JADE-KENNEDY DEVELOPMENT CORPORATION
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE
CONSTRUCTION LIEN ACT, R.S.0. 1990, c. C.30, AS AMENDED

NOTICE OF MOTION
(re vesting of land to the City of Markham)
(motion returnable April 12, 2019)

RSM CANADA LIMITED (“RSM™), in its capacity as Court-appointed Construction
Lien Act (Ontario) (the “CLA”) trustee in this proceeding (the “Trustee”) will make a motion to
~ a Judge of the Commercial List on April 12, 2019 at 10:00 a.m., or as soon after that time as the

motion can be heard, at 330 University Avenue, Toronto, Ontario.
PROPOSED METHOD OF HEARING: The motion is to be heard orally.
THE MOTION IS FOR:

(a) an order vesting the Parcel (as defined below) in The Corporation of the City of
Markham (the “City”) free and clear of all claims and encumbrances (other than

permitted encumbrances) upon delivery of a certificate by the Trustee to the City;
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(b) an order abridging the time for service of the notice of motion and the motion record

so that the motion is properly returnable on April 12, 2019; and

(©) such further and other relief as counsel may request and this Honourable Court may

permit,
THE GROUNDS FOR THE MOTION ARE:

L. On February 11, 2015, Collins Barrow Toronto Limited (“CBTL”) was appointed as
Trustee under the CLA with respect to lands and premises owned by‘ Jade-Kennedy
Development Corporation (“JKDC”), and legally described in Schedule “A” to the
Appointment Order (the “Property”), pursuant to the Order of The Honourable Mr. Justice '

Pattillo dated February 11, 2015.

2, On December 5, 2017, the Court appointed RSM to replace CBTL as the Trustee in this

proceeding.

3. JKDC was the developer of the South Unionville Square condominium project to be

constructed on certain portions of the Property, which is located in Markham, Ontario.

4, JKDC entered into various agreements with the City related to the completion of certain
works required pursuant to the site plan. JKDC was required to post letters of credit
(“LCs”) in favour of the City relating to its obligations under these agreements. These LCs

in turn were supported by cash collateral.
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5. For the remaining L.Cs to be released and the cash collateral delivered to the Trustee, the
City requires the Trustee to transfer title to a small parcel of land, Plan 65R- 31952, parts

11, 13 and 14 (the “Parcel”™).

6. The two mortgagees with charges on the Parcel, and the one claimant with a construction

lien on the Parcel, have been repaid in full.

7. The Trustee is of the view that, as transferring the Parcel is necessary to obtain a release of
the LCs from the City and a release of the cash collateral being held to secure the LCs, the

relief sought is appropriate in the circumstances.

8. The Twenty-Fourth Report of the Trustee dated April 8, 2019 (the “Twenty-Fourth

Réport”) and the appendices thereto.

9. Rules 1.04, 1.05, 2.01, 2.03, and 37 of the Rules of Civil Procedure (Ontario).

10. Section 100 of the Courts of Justice Act (Ontario). -

11.  The equitable and inherent jurisdiction of the Court.

12.  Such other grounds as counsel may advise and this Honourable Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:
1. The Twenty-Fourth Report and the appendices thereto; and

2. such further and other material as counsel may advise and this Honourable Court may

permit.
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TWENTY-FOURTH REPORT TO THE COURT OF RSM CANADA LIMITED AS
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INTRODUCTION

1.

By Order of The Honourable Mr. Justice Pattillo of the Ontario Superior Court of

Justice (Commercial List) (the “Court’) dated February 11, 2015 (the

. “Appeointment Order"), Collins Barrow Toronto Limited was appointed trustee (the

“Trustee”) pursuant to section 68(1) of the Construction Lien Act (Ontario), of the
lands and premises legally described in Schedule “A” of the Appointment Order
comprised of commercial and residential condominium units, parking and locker
units, and vacant lands owned by Jade-Kennedy Development Corporation

(“JKDC"} (the “Property”).

Pursuant o the Order of The Honaurable Justice Hainey of the Ontario Court of

Justice made on December 5, 2017, the name of the Trustee was changed to RSM

Canada Limited.

The Appoaintment Order authorized the Trustee to, among other things, act as
receiver and manager of the Property, take possession and control of the Property
and any and all proceeds, receipts and disbursements arising out of or from the
Property, market any or all of the Property, and sell, convey, trahsfer, lease or

assign the Property or any part or parts thereof with the approval of the Court.

All Court documents referred to herein, and other publicly available information
relating to this proceeding, has been posted on the Trustee’s website, which can
be found at hitp:/rsmcanada.com/what-we-dofservices/consulting/financial-
advisory/restructuring-recovery/current-restructuring-recovery-

engagements/jade-kennedy-development-corporation.html
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PURPOSE OF TWENTY-FOURTH REPORT

5. The purpose of this Twenty-Fourth Report of the Trustee (the “Twenty-Fourth
Report”) is to request that the Court grant a Vesting Order to cohvey parcels of
land Plan 65R-31952, parts 11, 13 and 14 owned by JKDC to the Corporation of

‘the City of Markham (the “City") free and clear of all claims and encumbrances.

TERMS OF REFERENCE

8. ‘In preparing this Twenty-Fourth Report and making the comments herein, the
Trustee has relied upon unaudited financial information, the books and records of
JKDC, discussions with management and employees of JKDC and other
companies within the MADY group of companies, and information received from
other third-party sources (collectively, the “Information”). Certain of the
‘information contained in this Twenty-Fourth Report may refer to, o} is based on,
the Information. As the Information has been provided by JKDC or other parties,
the Trustee has relied on the Information and, to thé extent possible, reviewed the
Information for reasonableness. However, the Trustee has not audited or
otherwise attempted to verify the accuracy or completeness of thé Information in
a manner that would wholly or partially comply with Generally Accepted Assurance
Standards pursuant to the CPA Canada Handbook and, accordingly, the Trustee

expresses ho opinion or other form of assurance in respect of the Information.

JKDC AND LETTERS OF CREDIT

7. JKDC is an Ontario corporation incorporated on January 30, 2008 and had its

registered office located in Markham, Ontario, JKDC was incorporated for the
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purpose of being the registered owner of the Property and the developer of the
South Unionville Square condominium project to be constructed on certain portions

of the Property, which is located in Markham, Ontario.

Prior to commencing construction, JKDC entered into various agreements with the

‘Regional Municipality of York (“York”) and the City related to the completion of

certain works required pursuant to the site plan. These agreements included the
Site Plan Control, Construction and other ancillary agreements. JKDC was
required to post letters of credit (“LCs”) in favour of York and the City relating to its
obligations under these agreements. These LCs in turn were supported by cash
coilatera[, originally held at Laurentian Bank (“Laurentian”), the LC provider. TD

Bank (“TD") replaced Laurentian as the LC provider on March 11, 2016.

At the date of the appointment of the Trustee, there were four LCs outstanding with
York and seven LCs ouistanding with the City with a total value of $3,038,273.54.

The Trustee retained Masongsong Engineering Associates Limited

(“Masongsong”) as its engineering consultant to coordinate completion of the

works required by York and the City. To date, the Trustee has received gross
proceeds (before fees) of $2,071,567.60 in underlying cash collateral. This

amount has been distributed to the creditors.

As of the date of this report, there are four LCs with the City remaining to be fully
released. The underlying works have recently been completed and certified by

Masongsong. The underlying cash collateral currently held at TD related to these
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obligations is $942,504.67 (before fees). Once these LCs are released the cash'

collateral, net of fees, will be turned over to the Trustee.
Request by the City

11.  Masongsong recently met with representatives from the City in"order to obtain the
final approvals to release all remaining letters of credit. During this meeting, the
City noted that Clause 8.10 of the Construction Agreement dated March 10, 2010
(attached as Appendix “A”) referred to a .3-meter land reserve that was to..be
retained by JKDC for 10 years from the date of the Construction Agreement after
which it is to be conveyed to the City (ie. on March 10, 2020). Masongsong advises
that this clause enabled JKDC to collect from the owner of the land adjacent to
Unity Gardens South in the event this owner decided to acquire the reserve land
in order to access the road (to build a new entrance from the road). The City
referred to the R- plan (attached as Appendix “B") noting that they would not
release the remaining LCs, even though the required works had been completed,

until the 10-year peried noted in clause 6.10 had expired (ie. March 2020).

12.  The Trustee advised that it wanted the remaining LCs to be released as soon as
possible in order to receive the remaining cash collateral for distribution to the
creditors, however it wanted to preserve the right to collect any monies related to
the .3-meter land reserve. The City responded that if the Trustee conveyed the .3-
meter parcels of land reserve referred to in Clause 6.10: Plan 65R- 31952, parts
11, 13 and 14 to the City free and clear, they would defer dedicating this land to

“roadworks” until March 10, 2020 and aliow the remaining LCs to be fully released.
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If in the intervening period (between conveyance and dedication), the adjécent i
owner decided they want access to this reserve land, they would apply to the City
and be required to pay the Trustee in accordance with Clause 6.10 of the

Construction Agreement.

13. A copy of PIN 02963-3464, which is the parcel for Parts 11, 13 and 14, Plan 65R-
31952 (the “Parcel”), is attached hereto and marked as Appendix “C”. A copy of
a ServiceOntario property index map for the area that shows the Parcel is attached

hereto and marked as Appendix “D”.
Charges against the subject parcels
14,  The Parcel is subject to the following encumbrances:

(@) a $30.0 million charge and a $16.5 million charge in favour of Aviva
Insurance Company of Canada (“‘AVIVA”), along with certain

postponements;

(b) a $45.0 million charge in favour of Laurentian Bank of Canada

(“Laurentian”); and

(c)  aconstruction lien and certificate in favour of Draglam Waste & Recycling

inc.’

15.  The AVIVA charge related to deposit facilities and a Tarion Bond required to satisfy -

and secure obligations JKDC had under the ONHWP Act, administered by Tarion

1 This construction lien claimant has received payment of its claim in fuil in this proceeding.
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17,

18.
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Warranty Corporation (“Tarion"). JKDC granted security to AVIVA with respect to

its obligations and this inciuded a $30 million charge and a $16.5 million charge

registered over certain of the Property, and a security interest ovér all deposits
held by the Escrow Agent, Westmount Guarantee ("Westmount") was the General
Agent for AVIVA regarding Tarion. Harris Sheaffer LL.P, the Escrow Agent held
$873,734.62 as security for JKDC’s outstanding obligations to AVIVA, |

The Trustee has coordinated the completion or settlement of all warranty issues
and on November 23, 2018, Westmount advised that the Tarion bond was being
fulling eliminated as all warranty obligations had been satisfied by the Trustee

(refer to Appendix “E” attached hereto).

With respect to Laurentian, it has been repaid in full in connection with the charge

registered against the Parcel.

The Trustee is of the view that, as transferring the Parcel is necessary to obtain a
release of the LCs from the City and a release of the cash collateral being held to

secure the LCs, the relief sought is appropriate in the circumstances.

TRUSTEES REQUEST TO THE COURT

18.

The Trustee requests that the Court grant the order described in paragraph 5.

Above.

All of which is respectfully submitted to this Court as of this 8" day of April, 2019.
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RSM CANADA LIMITED

[n its capacity as Trustee under the Construction Lien Act
of Jade-Kennedy Development Corporation as owner of
South Unionville Square and not in its personal capacity

B | Tefienbaum, FCPA, FCA, FCIRP, LIT

Pfésicé(nt

Per:
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6.10 0.3 metre Reserves adjacent to South Unionville Ave and Unity Gardens Drive:

6.12

6.13

Parts 11, 12 and 13 on Plan 65R-31952 are 0.3 metre reserves adjacent to South

Unionville Avenue snd Unity Gardens Drive. These reserves shall remain in the

ownership of the Owner {or a period of ten (10) years from the date of execution of this
Agreement, and therealter shall be conveyed by the Owner to the Town, free and clear of

“all charges and encumbrances.

Provided that if, during the ten (10} years period as aforesaid, the Owner of the property
immediately to the west of Unity Gardens Drive, require aceess to Unity Gardens Drive,
then that owner shall pay to the Owner of Parts 11, 12 and 13 on Plan 65R-31952 the sum
of $549,781.00 (calculated as 1,367.30m” of lands @ $290.23 / m” and one half the cost
of 133.00m of road and services @ 2,300.00/m) . or any such other amount as mutuully
ugreed between both the parties. Upon payment of the aforementioned amount, the
Owner shall convey Parts 11, 12 and 13 on Plan 65R-31952 ta the Town {ree and clear of
all charges and encumbrances.

0.3 _metre Reserves adjgcent to South Unionville Avenue (on 144 and 150 Helen
Avenue):

Parts 1 and 6 on Plan 65R-31953 are 0.3 metre reserves adjacent to South Unionville
Avenue abutting 144 and 150 Helen Avenue respectively. These reserves shall be
retuined by the Town for u peried of fifteen (15) years from the date of execution of this
Agreement by all parties, und thereafier shall be dedicated by the Town as public
highway.

During the fifteen (15) year period as aforesaid, should the owners of 144 and 150 Helen
Avenue require access to South Unionville Avenue, each of the owners shaoll pay the

Tollowing wsmounts to the Owner, being half the cost of the local road components of

South Unionville Avenue in respect of their properly, based on a local road component
cost for South Unionville of $2,000 / metre:

« The owner of 144 Helen Avenue shall pay a sum of $30,000 (1/2 x $2,000 x 30 m
{rontage) to the Owner, or any such amounts as mutuaily agreed between both the
parties. This amount does not include service connections cost which will be the
responsibility of the owner of 144 Helen Avenue ut the time of their redevetopment.
“Upon payment of the sforementioned amount to the Owner, the Town shall dedieate
Part 1 on Plan 65R-31953 as public highway. |

+ The owner of 150 Helen Avenue shall pay a sum of $30,000 (1/2 x $2,000 x 30 m
frontage) to the Owner, or any such amounts as mutually agreed between both the
parties. This amount does not include service connections cost and will be the
responsibility of the owner of 150 Helen Avenue at the time of their redeveloprient
Upon payment of the aforementioned amount to the Owner, the Town shall dedlcme
Part 6 on Plan 65R-31953 as public highway.

Cost of Local Road Component for South Unionville Avenue along 144 and 150 Helen
Avenue;

The Town and the Owner acknowledges that hall cost of the local component of Scuth
Unionville Avenue along 144 and 150 Helen Avenue will be recovered by the Owner
from the owners of 144 and 150 Helen Avenue as per Section 6.11 and the remaining half
amounting ta $60,000 (1/2 x $2,000 x 60 m) will be recovered by the Owner from the
South Unionville Developers Group.

Land at the south-west comer of the Roundabout / Intersection;

Upon execution of this Agreement, the Owner shall dedicate Purt 4 on Plan 65R-31952 1o
the Town [ree and cleur of alf charges and encumbrances.
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Il TARION

BUILDING CONFIDENCE

RECEIVED
NOY 2 7 2008
November 20, 2018
Colleen H. Delaney
RSM Canada Limited as Trustee of
Jade-Kennedy (Residential) Development Cotporation
11 King St. W., Suite 700, Box 27
TORONTO, ON M5H 4C7
Dear Calleen H. Delaney:
Re:  Security: Sutety Bond No. 20185-11
Release Reference:  27594-12
Current Value: $20,000.00
Vendor: Jade-Kennedy (Residential) Development Corporation
Registration No.: B39700
Entolment No.: H1667170
Project: York Region Standard Condo Corp. 1265
Address: 8323 Kennedy Rd., UNIONVILLE, ON, L3R 5W7, CAN

With tegards to the telease of security, please find attached copy of our letter authotizing a full
release of Surety Bond No. 20185-11. :

Should you have any questions regarding this release please contact Michael Critchley at (416) 229-
3844 or toll free at 1-877-696-6497 ext, 3159.

Sincerely,

Gitish Sharma, CPA, CA, CBV
Director

Underwriting

GS/mc

Attach,

_ 5160 Yonge Street | 12n Floor | Toronto ON | M2N 619 1-877-982-7466 | tarion.com
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Il TARION

BUILBING CONFSDENGE

By Coutier
November 20, 2018

Aviva Insurance Company of Canada
c/o Westmount Guarantee Services Inc.
600 Cochrane Dr., Ste. 205

Markham, ON L3R 5K3

Dear Sirs:

Re:  Secatity: Sutety Bond 20185-11

‘ Release Reference:  27594-12
Current Value: $20,000.00
Vendor: Jade-Kennedy (Residential) Development Corporation
Registration No.: B39700 o
Enrolment No.: H1667170
Project: York Region Standard Condo Cotp. 1265
Address: 8323 Kennedy Rd., UNIONVILLE, ON, L3R 5W7, CAN

Tarion Warranty Cotporation acknowledges that Surety Bond No. 20185-11 is no longer required and
may bereleased in full

Enclosed is the original document for cancellation.
Sincerely,
4irish Sharma, CPA, CA, CBY

Director
Underwriting

GS/mc

Encl.

Copy to: Colleen I1. Delaney,RSM Canada Limited as Trustee of
Jade-Kennedy (Residential) Development Corporation

5160 Yonge Street [ 12n Figor | Toronto ON | M2N 6L9 1-877-982-7466 | tarion.com
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IN THE MATTER OF THE QQ?%HNQQHHQZ LIEN ACT, R.S.0. 1990, c. C.30, AS AMENDED

AND IN THE MATTER OF AN >wwﬂ.hﬁ>ﬂm02 MADE BY JADE-KENNED DEVELOPMENT CORPORATION
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1)
OF THE CONSTRUCTION LIEN ACT, R.S8.0. 1990, c. C.30, AS AMENDED

Court File No. CV15-10882-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceedings commenced at Toronto

MOTION RECORD
(re vesting of land to the City of Markham)
(motion returnable April 12, 2019)

CHAITONS LLP
5000 Yonge Street, 10" Floor
Toronto, ON M2N 7E9 .

Sam Rappos (LSO #513998S)
Tel: (416)218-1137

Fax: (416) 218-1837

E-mail: samr@chaitons.com

~ Lawyers for RSM Canada Limited,
Court-appointed Trustee -

Doc#4444978v1





