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NOTICE OF MOTION  
(advice and direction re Priority Resoltution Process) 

(returnable October 7, 2016) 

 

 COLLINS BARROW TORONTO LIMITED (“CBTL”), in its capacity as Court-

appointed Construction Lien Act (Ontario) (the “CLA”) trustee in this proceeding (the 

“Trustee”) will make a motion for advice and direction to a Judge of the Commercial List on 

October 7, 2016 at 10:00 a.m., or as soon after that time as the motion can be heard, at 330 

University Avenue, Toronto, Ontario. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 

THE MOTION IS FOR: advice and direction with respect to (a) the outstanding priority 

dispute between mortgagees and construction lien claimants under the Order (Priority Resolution 
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Process) of The Honourable Mr. Justice Wilton-Siegel dated June 30, 2016 (the “Priority 

Resolution Process Order”), and (b) whether paragraph 3 of the Priority Resolution Process 

Order should be changed in light of section 80 of the CLA. 

THE GROUNDS FOR THE MOTION ARE: 

1. On February 11, 2015, CBTL was appointed as Trustee under the CLA with respect to 

lands and premises owned by Jade-Kennedy Development Corporation pursuant to the 

Order of The Honourable Mr. Justice Pattillo dated February 11, 2015 (the 

“Appointment Order”). 

2. Pursuant to paragraph 30 of the Appointment Order, the Trustee may from time to time 

apply to the Court for advice and direction. 

3. Pursuant to the Order (re Lien Claims Process) of Justice Pattillo dated May 1, 2015, the 

Trustee was to implement and administer a lien claims process with respect to 

condominium liens and construction liens. 

4. Pursuant to the Order of Justice Wilton-Siegel dated June 30, 2016 and the Order of The 

Honourable Mr. Justice Newbould dated August 2, 2016, the Trustee has made 

distributions in the aggregate sum of $1,319,543.24 to certain construction lien claimants 

on account of the deficiency in the basic ten per cent (10%) holdback (the “Basic 

Holdback”), and is holding the amount of $458,814.44 in reserve with respect to the 

Basic Holdback claims of certain construction lien claimants.  
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5. There have been ongoing discussions with respect to a potential priority dispute between 

the construction cien claimants and the mortgagees of the property with respect to 

amounts in excess of the Basic Holdback. 

6. The Trustee requested that the Court establish a procedure for the determination of the 

priority, if any, of the construction lien claimants over the claims of mortgagees to the net 

sale proceeds of the property in amounts in excess of the Basic Holdback. 

7. The Court established such a procedure in the Priority Resolution Process Order. 

8. Pursuant to paragraph 2(b) of the Priority Resolution Process Order, any construction lien 

claimant that was asserting priority over the mortgagees for an amount in excess of the 

Basic Holdback was to serve a responding affidavit on or before August 3, 2016 (the 

“Bar Date”). 

9. Pursuant to paragraph 3 of the Priority Resolution Process Order, if a construction lien 

claimant did not deliver a responding affidavit by the Bar Date, it would be forever 

barred from asserting a claim against the property in priority to the mortgagees. 

10. A copy of the Priority Resolution Process Order was circulated to the service list for this 

proceeding by counsel to the Trustee on June 30, 2016. 

11. On July 26, 2016, counsel to the Trustee sent an email to the service list, confirming the 

Bar Date of August 3, 2016, and that construction lien claimants that did not serve a 

responding affidavit by August 3, 2016 would be barred from asserting a priority claim. 

12. Three construction lien claimants served responding affidavits by the Bar Date. 
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13. On August 4, 2016, counsel to the Trustee sent an e-mail to the service list to confirm 

receipt of the responding affidavits and that all other construction lien claimants were 

now barred pursuant to the Priority Resolution Process Order. 

14. Counsel to the Trustee subsequently was contacted by counsel to certain construction lien 

claimants that had not served responding affidavit by the Bar Date, and was informed that 

they took the position that paragraph 3 of the Priority Resolution Process Order was 

contrary to section 80 of the CLA. 

15. As a result, the Trustee scheduled a chambers appointment on August 17, 2016 so that 

the parties could discuss this issue with the Court.   

16. Pursuant to the Endorsement of Justice Newbould dated August 17, 2016, the Court set 

down the hearing of the matter for October 7, 2016 and required the Trustee to bring a 

motion for advice and direction with respect to the issues raised by the parties with 

respect to paragraph 3 of the Priority Resolution Process Order and section 80 of the 

CLA. 

General 

17. The Ninth Report of the Trustee dated September 30, 2016 (the “Ninth Report”). 

18. Rules 1.04, 1.05, 2.01, 2.03, and 37 of the Rules of Civil Procedure (Ontario). 

19. Section 80 of the CLA. 

20. The equitable and inherent jurisdiction of the Court. 

21. Such other grounds as counsel may advise and this Honourable Court may permit.   
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 THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The Ninth Report; and 

2. such further and other material as counsel may advise and this Honourable Court may 

permit. 

October 2, 2016     CHAITONS LLP 
Barristers and Solicitors 
5000 Yonge Street, 10th Floor 
Toronto, ON  M2N 7E9 
 
Harvey Chaiton (LSUC # 21592F) 

       Tel:  (416) 218-1129 
       Fax: (416) 218-1849 
       E-mail:  harvey@chaitons.com 
 

Sam Rappos (LSUC # 51399S) 
Tel:  (416) 218-1137 
Fax: (416) 218-1837 
E-mail:  samr@chaitons.com 
 

TO:  THE SERVICE LIST  Lawyers for the Trustee 
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In the Matter of the Construction Lien Proceeding of Jade-Kennedy Development Corporation
Trustee's Statement of Receipts and Disbursements
For the Period February 11, 2015 to September 9, 2016

Notes
Receipts

Sale of Phase I Commercial Units $888,504.70 1 (i)
Sale of Phase II Commercial Units 3,717,421.84   1 (ii)
Sale of Phase II Residential 1,032,074.38   1 (iii)
Sale of Phase III Land 1,750,488.73   1 (iv)
Letter of Credit Proceeds 1,826,543.46  
Letter of Credit Fees (244,283.57)    
Net Letter of Credit Proceeds 1,582,259.89   2, 17
Refund from PowerStream Inc. 212,125.30      3
Realty Taxes Collected 97,755.37        4
HST Refunds 219,334.36      
HST Collected 55,252.47        
Common Area Expenses Collected 12,930.37        5
Refund from City of Markham 230,664.88      6
Interest on Investments 46,278.26        
Miscellaneous Refunds 4,896.32          7

Total receipts $9,849,986.87

Disbursements
Payments to Secured Creditors 1,319,543.24   8
Repairs and Maintenance 1,084,286.41   9
Trustee fees 883,188.50      
HST paid 360,539.01      
Legal fees and disbursements 313,071.42      
Third Party Consultants 259,579.89      10
Tarion related payments 196,212.56      11
Common Area Expenses - units available 143,324.76      13
Realty Taxes 127,606.42      12
Realty Taxes paid on behalf of Phase II Purchasers 97,755.37        4
Commission on sale of units 79,037.72        15
Wages 51,676.89        14
Common Area Expenses - on behalf of Phase II Purchasers 12,930.37        5
Utilities 10,030.37        13
HST Remitted 7,662.56          
Insurance 5,740.00          13
Appraisal fees 2,595.00          16
Administrative disbursement 2,245.26          
ASCEND licenses 340.00             
PST paid 229.20             
Bank Charges 170.93             

Total Disbursements $4,957,765.88

Excess of Receipts over Disbursements $4,892,220.99

Represented by:
Cash $324,297.07
Term Deposits at Bank of Montreal 4,567,923.92
Total $4,892,220.99



In the Matter of the Construction Lien Proceeding of Jade-Kennedy Development Corporation
Trustee's Statement of Receipts and Disbursements
For the Period February 11, 2015 to September 9, 2016

Notes:

1 i) The Trustee sold four Phase I units: three kiosk units and one commercial unit.

2

The Trustee paid $10,400 in fees and $17,267.99 in Commissions and Legal Fees to Laurentian to extend five LCs to Sept 15/16.

3 The Trustee received a $212,125.30 refund from PowerStream Inc. representing actual consumption rates lower than estimated.

4

5

6

7

8

9

10

11

12

13

14

15 Available Units are listed with TradeWorld Realty. The commission rate is 4%.

16 The Trustee retained the services of an independent appraiser to value the Phase III vacant land.

17 TD Bank replaced Laurentian Bank as the LC provider on Apr. 21/16.  TD received cash collateral of $2,315,789 representing the outstanding LC 
amount of $2,255,786.52 plus an advance of $60,000 for commissions.  The remaining value of the outstanding letters of credit and related cash 
collateral (held at TD Bank) as at Sept. 9/16 is  $1,158,685.24.

On July 11, 2016 the Trustee distributed $1,302,099.13 to lien claimants representing deficiency in the holdbacks as approved by the court on 
June 30, 2016 and on Aug. 4/16 further distributions of $17,444.11 were made as approved by the court. $475,593.48 is held in reserve pending 
further discussions with six lien claimants. All payments were distributed from the Phase II commercial proceeds except for Brody Wall System 
Ltd. where payment was made from Phase II residential proceeds.

The Trustee had retained the services of a former Mady Development Corporation employee to assist it with on-site duties at the 
Property. 

Represents realty taxes bills received by the Trustee for units available for sale.

iv) LC's  601069 in the amount of $15,000.00 (City) and LC 601063 in the amount of $19,900.22 (PowerStream)  were released.  The 
Trustee received gross proceeds of $36,603.35 on Nov. 20/15. The bank deducted $6,491.66 in costs.

The Trustee made payments directly  to owners for valid delayed occupancy claims as provided for under developer warranties.  
These payments were made directly in order to avoid additional charges by Tarion.

The Trustee pays utilities, common area charges and insurance for units available for sale.

The Trustee has received several realty tax refunds from the City of Markham including $188,449.76 received as a Development Charge Refund 
due to a successful OMB appeal.

The Trustee replaced TD as the LC provider on Apr.21/16.  Legal fees and a commission reserve of $60,000.00 were paid in costs.

Harris Sheaffer LLP ("HS"), real estate counsel to JKDC and the Trustee, held in its accounts funds paid to HS by JKRC as a retainer for fees.  Hs 
has sent the remaining retainer funds held by it to the Trustee.

v) The Trustee received proceeds of $1,097,101.28 from LC reductions on Sept. 6th and 9th, 2016.

 ii) The Trustee closed 16 of the 21 Phase II commercial units that were pre-sold prior to its appointment.  The remaining five units 
are currently listed for sale by TradeWorld Realty.

iv) The Trustee sold Phase III vacant land for $1,750,488.73.

The Trustee was required to retain the services of certain professionals in order to complete work required by Tarion and under 
various letters of credit.

The Trustee was required to repair deficiencies and complete various works pursuant to developer warranties under Tarion 
requirements and in connection with various outstanding letters of credit for the benefit of York Region and The Corporation of the 
City of Markham.

The Trustee completed works resulting in the release of three Letters of Credit ("LC") by The Regional Municipality of York Region 
("York Region") one with The City of Markham ("City") and one with PowerStream:

i) LC 601070 in the amount of $182,448 was reduced to a maintenance level of $27,367.20.  The Trustee received gross proceeds of 
$156,408.39 (including interest) on Oct. 20.15. The bank deducted $3,862.24 in costs.
ii) LC 600723 in the amount of $196,812 was fully released.  The Trustee received gross proceeds of $228,911.08 (including interest) 
on Sept. 1/15. The bank deducted $100,718.60 in costs.

The Agreements of Purchase and Sale for the pre-sold 16 Phase II commercial units required the vendor to collect realty taxes from 
the purchasers for 2014/15 and to remit this to the City of Markham.  The Trustee collected $97,755.32 and subsequently remitted 
this to the City of Markham.

ii) LC 600579 in the amount of $359,100  was reduced to a maintenance level of $54,000.  The Trustee received gross proceeds of 
$307,519.36 (including interest) on Nov. 27/15. The bank deducted $22,664.48 in costs.

The Agreements of Purchase and Sale for the pre-sold 16 Phase II commercial units required the vendor to collect common area 
expense from the purchasers  and remit these amounts to the condo corporation.

iii) the Trustee has closed four residential units as follows: a) Suite 1521, received  $269,313.86 on Apr. 28/16 and was required to 
pay $9,250 in condo fee arrears; b) Suite 218, received $250,183.67 on Jun. 16/16 and was required to pay $8,948.79 in condo fee 
arrears  c) Suite 827, received $259,850.08 on Jun. 10/16 and was required to pay $8,754.48 in condo fee arrears and d) Suite 1216, 
received $288,628.52 on Aug. 12/16 and was required to pay $8,948.48 in condo fee arrears. 
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APPENDIX “D” 

PROPERTY NET SALE PROCEEDS 

PHASE I COMMERCIAL UNITS 

Unit 60 $768,190.824 

Three Phase I Kiosk Units $84,833.885 

PHASE II COMMERCIAL UNITS 

Units 86 & 87 $339,045.63 

Units 88 & 89 $422,662.65 

Units 90 & 91 $470,040.62 

Unit 94 $264,015.90 

Units 95 & 96 $303,458.86 

Units 97 & 98 $259,082.29 

Unit 355 $224,333.92 

Unit 356 $204,328.99 

Unit 357 $269,400.11 

Unit 358 $375,833.92 

Unit 359 $525,088.29 

PHASE II RESIDENTIAL 

Suite 218; Parking Unit 80; Locker Unit 327 $229,462.35 

Suite 827; Parking Unit 188; Locker Unit 282 $239,008.90 

Suite 1216; Parking Unit 125; Locker Unit 373 $268,200.95 

                                                      
4 There were outstanding common expenses arrears of approximately $34,000 with respect to Unit 60 as 
at the time of closing.  The Trustee is continuing discussions with the condominium corporation to 
determine whether there was a valid condominium lien. 
5 Ibid., although the common expense arrears for the three units was approximately $5,800 as at closing. 
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PROPERTY NET SALE PROCEEDS 

Suite 1521; Parking Unit 4; Locker Unit 330 $248,048.32 

PHASE III / VACANT LANDS 

Vacant Lands $1,750,488.73 
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IN THE MATTER OF THE CONSTRUCTION LIEN ACT,  R.S.O. 1990, c. C.30, AS AMENDED 
 
AND IN THE MATTER OF AN APPLICATION MADE BY JADE-KENNEDY DEVELOPMENT CORPORATION  
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE  
CONSTRUCTION LIEN ACT, R.S.O. 1990, c. C.30, AS AMENDED 
 
                                                                                                                                                                                        Court File No. CV15-10882-00CL 
       

 ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

Proceedings commenced at Toronto 

 MOTION RECORD 
(advice and direction re Priority Resolution Process) 

(returnable October 7, 2016) 
 

 CHAITONS LLP 
5000 Yonge Street, 10th Floor 
Toronto, ON  M2N 7E9 
 
Harvey Chaiton (LSUC #21592F) 
Tel: (416) 218-1129 
Fax:  (416) 218-1849 
E-mail: harvey@chaitons.com 
 
Sam Rappos (LSUC #51399S) 
Tel: (416) 218-1137 
Fax: (416) 218-1837 
E-mail: samr@chaitons.com 
 
Lawyers for the Trustee 

 
 


