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ACT, R.S.C. 1985 c. B-3, AS AMENDED AND SECTION 101 OF  
THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

 

NOTICE OF MOTION 
(Motion returnable October 3, 2024) 

TDB Restructuring Limited (“TDB”), in its capacity as receiver, without security (in such 

capacity, the “Receiver”) of the lands and premises municipally known as 134, 148, 152, 184/188, 

214, 224 and 226 Harwood Avenue South, Ajax, Ontario (the “Harwood Properties”) and the 

assets, undertakings and properties of the Respondents acquired for, or used in relation to such 

lands, including all proceeds thereof (collectively, the “Property”), will make a motion before the 

Honourable Justice Cavanagh presiding over the Ontario Superior Court of Justice (Commercial 

List) (the “Court”) on October 3, 2024, at 10:30 a.m., or as soon after that time as the motion can 

be heard, at 330 University Avenue, Toronto, Ontario.  Please advise if you intend to join the 

hearing of the motion by email to Alexander Soutter at asoutter@tgf.ca. 

mailto:asoutter@tgf.ca
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PROPOSED METHOD OF HEARING: The motion is to be heard:  

 □ In writing under subrule 37.12.1 (1) because it is (insert one of on consent, 
unopposed or made without notice); 

 □ In writing as an opposed motion under subrule 37.12.1 (4); 

 □ In person;  

 □ By telephone conference; 

 X By video conference, via Zoom, the details of which will be made available by the 
 Court in CaseLines. 

THIS MOTION IS FOR:  

1. An order, in substantially the form attached at Tab 3 (the “Order”) of the Motion Record 

(the “Motion Record”) that, among other things: 

(a) approves the agreement of purchase and sale dated June 27, 2024, as amended on 

September 1, 2024 (as amended, the “APS”) and the associated transaction (the 

“Transaction”) between the Receiver and 1000612843 Ontario Inc. (the 

“Purchaser”) and, upon delivery of a certificate by the Receiver containing 

confirmation of the closing of the Transaction, vesting in the Purchaser all of the 

Respondents’ right, title and interest in and to the Property (as defined in the APS);  

(b) approves the agreement of purchase and sale dated September 12, 2024 (the “Back 

Up Bid Agreement”) and the associated conditional transaction between the Town 

(as defined below) and the Receiver and, upon delivery of a certificate by the 

Receiver containing confirmation of the closing of such transaction, vesting in the 

Town all of the Respondents’ right, title and interest in and to the Property (as 

defined in the Back Up Bid Agreement); 
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(c) approves a proposed partial distribution of the proceeds of the Transaction;  

(d) approves a proposed allocation of the cash portion of the Purchase Price (as that 

term is defined in the APS); 

(e) seals the Confidential Appendices (as defined in the Fifth Report of the Receiver 

dated September 16, 2024 (the “Fifth Report”));  

(f) approving the (a) Fifth Report and the Receiver’s activities, decisions and conduct 

set out therein, (b) Receiver’s Interim Statements of Receipts and Disbursements 

for the period February 1, 2024 to August 31, 2024 and (c) the Receiver’s fees and 

disbursements up to and including August 31, 2024, and its counsel’s fees and 

disbursements up to and including July 31, 2024. 

2. Such other relief as counsel may request and this Honourable Court may deem just. 

THE GROUNDS FOR THIS MOTION ARE: 

Background 

3. The Harwood Properties are a collection of real property parcels located in Ajax, Ontario, 

across the street from the City Hall for the Town of Ajax (the “Town”). The Harwood 

Properties consist of units in a strip mall and a parking lot.  

The Development Agreement 

4. Certain Harwood Properties are subject to a development agreement (the “Development 

Agreement”) between Lemine Real Estate Consulting Inc. (“Lemine”) and the Town. 

Lemine is a developer and an affiliate of the Respondents. The Respondents are 

single-purpose corporations that own the various parcels that comprise the Harwood 

Properties. 
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5. One feature of the Development Agreement was that, if Lemine defaulted under the 

Development Agreement, the Town would have the right to repurchase some of the 

Harwood Properties at a certain price as determined by the terms of the Development 

Agreement (the “Town Repurchase Price”). 

The Town’s Prior Proceedings 

6. Prior to this proceeding, the Town commenced an action and alleged that Lemine defaulted 

under the Development Agreement. The Town was successful in obtaining a finding that 

Lemine breached the Development Agreement. That result was upheld by the Ontario 

Court of Appeal. 

7. Following the Court of Appeal’s decision, the Town commenced another action (Court File 

No. 433/20, the “Town’s Repurchase Action”) for a determination of the Town 

Repurchase Price. The Town’s Repurchase Action was on notice to the Respondents’ 

secured creditors, including the Applicant.  

8. Among other things, the Applicant plead that, 

(a) it was not given notice of the Town’s prior action and that the orders made in such 

action were not binding on it; and 

(b) the Town was not entitled to exercise the Repurchase Right or exercise it at the 

Town Repurchase Price alleged by the Town. 

9. There was a live dispute in the Town’s Repurchase Action as to whether the Applicant’s 

rights pursuant to its mortgages over the Respondents’ lands were in priority to the Town’s 
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Repurchase Right, as the Applicant’s mortgage is registered prior in time to the registration 

of the Development Agreement against the relevant parcels. 

The Applicant Commenced this Proceeding 

10. By the time the Town’s Repurchase Action was commenced, the Debtors had also 

defaulted in respect of their obligations to the Applicant, a secured creditor. The Applicant 

commenced this proceeding for an order appointing the Receiver over the Property. 

11. Pursuant to an Order of this Court dated April 15, 2021 (the “Appointment Order”), RSM 

Canada Limited was appointed as receiver, without security, over the Property.  

12. Effective February 1, 2024, the name RSM Canada Limited was changed to TDB 

Restructuring Limited on all active engagements of RSM Canada Limited pursuant to an 

order of this Court. As such, references to RSM Canada Limited in the Appointment Order, 

other orders made in this proceeding, and in prior reports of the Receiver should be 

interpreted as being with reference to TDB.  

13. The Appointment Order was made with the consent of the Applicant and the Town, over 

the objections of the Respondents and others.  

14. On April 26, 2021, the Respondents appealed the Appointment Order. On February 24, 

2022, four days before the scheduled hearing of the appeal, the Respondents advised the 

Court of Appeal that the appeal was settled on a without-costs basis. On February 24, 2022, 

the Receiver resumed its activities pursuant to the Appointment Order. 
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The Town’s Rights Under the Appointment Order  

15. The Appointment Order provides, among other things, that the Receiver may: 

(a) market and negotiate the terms and conditions of sale of the Property, provided that 

such terms and conditions are satisfactory to the Town, unless otherwise ordered 

by the Court; and 

(b) sell, convey, transfer, lease or assign the Property with the approval of the Court, 

in consultation with the Town. 

16. The Appointment Order also provides that, unless otherwise agreed to by the Town and 

the applicable purchaser or transferee (a “Prospective Purchaser”), none of the Harwood 

Properties subject to the Development Agreement could be sold, conveyed, transferred, 

leased or assigned by the Receiver without the Prospective Purchaser agreeing to enter into 

a development agreement (a “New Development Agreement”) with the Town, on 

mutually agreeable terms, which include a “Right of Repurchase” in favour of the Town. 

Such right was to be “substantively similar to such right provided for in the Development 

Agreement.” 

17. There was no provision in the Appointment Order that the New Development Agreement 

would be on the same terms as the Development Agreement, or that the business terms of 

the New Development Agreement were to be the same or similar. 

The Competing Interests of the Town and the Respondents’ Creditors 

18. The Town’s interests include ensuring that it enters into a New Development Agreement 

with a reputable, capable developer who will re-develop the Harwood Properties. Pursuant 

to the Appointment Order, the New Development Agreement is to include a “Right of 
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Repurchase” that is “substantively similar to such right provided for in the Development 

Agreement”.  

19. The Town Repurchase Price was to be set pursuant to the Development Agreement, an 

agreement that was entered into over 10 years ago. There was a dispute as to the calculation 

of the Town Repurchase Right, which was never resolved by the Court. In the Receiver’s 

view, which is not believed to be controversial, the Town Repurchase Price alleged by the 

Town was an amount significantly below the current market price for the Harwood 

Properties. Had the Receiver gone to market with a New Development Agreement that 

contained the same language as the Town’s Right of Repurchase, the Town Repurchase 

Price would have effectively imposed a price ceiling for the Property that is insufficient to 

repay any material amount of the secured debt registered against such Property. 

20. In contrast, the interests of the Respondents’ other mortgagees include maximizing the 

value of the Property, and such interests would have been negatively affected by a price 

ceiling on the Harwood Properties.  

The New Development Agreement  

21. The Receiver made extensive efforts to negotiate a draft of a New Development Agreement 

with the Town. These efforts were significant and time consuming because, among other 

reasons, the Receiver was attempting to balance two competing interests – those of the 

Town and those of the Respondents’ mortgagees. 

22. After significant negotiations with the Town and consultations with stakeholders, the 

Receiver and the Town were able to prepare a form of draft New Development Agreement 

that was acceptable to the Town, the Receiver, and the Applicant. 
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23. The draft New Development Agreement provided, among other things, that: 

(a) the successful purchaser was required to build a development on the Harwood 

Properties in accordance with the “Development Plans”, being plans substantially 

in accordance with the existing approved Site Plan Agreement; 

(b) the successful purchaser under the Sale Procedure would be required to:  

(i) apply for a permit to allow construction to commence within 60 days from 

the date that the sale of the lands from the Receiver to such purchaser closes, 

and  

(ii) commence construction within 150 days of obtaining such a permit,  

failing which the Town would have the right to require the purchaser to convey the 

Property to the Receiver; and 

(c) the successful purchaser would be required to complete construction of the 

development within 30 months of the date that such purchaser commences 

construction, failing which the purchaser would be subject to liquidated damages 

in the amount of $1,000 per day. 

The Sale Procedure and Bids 

24. In consultation with the commercial real estate broker retained by the Receiver (the 

“Broker”), the Receiver developed a sale procedure (the “Sale Procedure”) that was 
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intended to canvass the market for the opportunity to acquire the Property. The Sale 

Procedure was approved by Order of this Court on June 1, 2023.1 

Outcome of the Sale Procedure 

25. The Bid Deadline was August 24, 2023. There were only two Bidders. 

26. Following the Bid Deadline, the Receiver engaged in discussions with these Bidders to 

determine if their bids were Qualified Bids and with a view to improving the terms of such 

Bids, if possible.  

27. One Bidder was disqualified for failure to pay a deposit as required by the Sale Procedure, 

despite being given ample opportunity to do so. 

28. During the course of the Receiver’s discussions with the other Bidder (“Bidder #2”), the 

Receiver was advised by Bidder #2 that, 

(a) they had determined that the Building Permit Plans did not exist; 

(b) approximately 6-7 months, and approximately $3 million, would be required for 

Building Permit Plans to be prepared; and 

(c) that they required a $3 million abatement to the price set out in their Bid. 

29. The proposed abatement to the purchase price was unacceptable to the Receiver. Bidder #2 

was not selected as having made a Successful Bid.  

 

1 Capitalized terms under the heading “The Sale Procedure and Bids” have the meaning given to them in the Sale 
Procedure. 
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Directions regarding a new Sale Procedure 

30. In March 2024, the Applicant brought a motion for a determination that its rights vis-à-vis 

the Harwood Properties that are subject to the Development Agreement are in priority to 

the rights of the Town arising from the Development Agreement. The Receiver also 

brought a motion for directions relating to a further sale procedure. 

31. The Court heard and dismissed the Applicant’s motion on March 4, 2024. The Court also 

held that,  

In conclusion, I observe that the Applicant and the Town share an 
interest in having the Harwood Properties sold to a developer. The 
Town’s interest is that the property be sold by the Receiver for the 
construction of an appropriate building that corresponds with the 
Town’s “vision” for the proposed development. The Applicant’s 
interest is that the Harwood Properties be sold by the Receiver 
expeditiously under a process that will realize fair value that is not 
lessened by unreasonable restrictions that the market will not accept. 
Although there is some tension between these interests, it seems to 
me that with diligent effort by the parties, it is possible to achieve a 
sale of the Harwood Properties by the Receiver in compliance with 
the Appointment Order and that satisfies the interests of the 
Applicant and the Town. 

The Receiver brought a motion that was heard with the Applicant’s 
motion. Included in the relief sought by the Receiver is an order for 
advice and direction regarding a further or amended sale procedure 
in respect of the Harwood Properties (and related property). I 
adjourned this part of the Receiver’s motion until after my decision 
on the Applicant’s motion. 

Activities Following the March 2024 Motions 

32. Following the result of the March 2024 motions, the Receiver considered how best to 

attempt “a sale of the Harwood Properties by the Receiver in compliance with the 

Appointment Order and that satisfies the interests of the Applicant and the Town.” 
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33. The Receiver ultimately determined that the most likely option for a successful path 

forward would involve a development agreement that had appropriate construction 

milestones and permitted the Receiver to disburse the purchase price promptly after 

closing. The Receiver conveyed its views to the Town on a call on April 3, 2024, and 

confirmed them in writing on April 16, 2024 (having not yet received a substantive 

response from the Town). 

34. The Town did not provide a substantive response until May 21, 2024, when it advised that 

it intended to make an offer to purchase the Property rather than negotiating or addressing 

the outstanding revised draft of the New Development Agreement. The Town confirmed 

this intent in writing on May 23, 2024. The Town submitted a draft agreement of purchase 

and sale on Friday, May 31, 2024. The Receiver reviewed it and determined that it was not 

in an acceptable form. The Receiver sent the Town a form of revised agreement of purchase 

and sale that would be acceptable on June 7, 2024. Discussions with the Town regarding 

this draft agreement continued in June 2024. On July 3, 2024, counsel to the Town 

indicated it was sending the revised agreement for execution by the Town, however, such 

agreement was not received until after an intervening and superior offer was received by 

the Receiver from the Purchaser. 

35. In the approximately two months since the Town advised that it intended to make an offer 

to purchase the Property, the Receiver received another bid from the Purchaser. The 

purchase price in the APS from the Purchaser offers a significantly better result for the 

stakeholders than the Town was offering. The Receiver has a deposit with respect to the 

Transaction in its trust account. The Purchaser has confirmed its willingness to enter into 

the New Draft Development Agreement and has given a signed copy to the Receiver. 
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36. Since receiving the APS from the Purchaser, the Town has delivered a form of agreement 

of purchase and sale and offered to deliver a deposit, however, given the APS from the 

Purchaser is the superior bid, the Receiver did not enter into an agreement with the Town. 

Rather, the Receiver subsequently entered into the Back Up Bid Agreement. 

37. It is the Receiver’s view that, having regard to all of the circumstances, the Transaction is 

the best outcome for all stakeholders. It is also the Receiver’s view that, having regard to 

all of the circumstances, it is appropriate to approve of the Back Up Bid Agreement and 

the associated transaction. 

Sealing Order  

38. The Confidential Appendices contain commercially sensitive information, including an 

appraisal for the Harwood Properties and a summary of the bids submitted in the Sale 

Procedure and submitted by the Purchaser and the Town outside of that process. The 

disclosure of the terms of such appraisal and/or bids would interfere with the important 

public interest of maximizing recovery in this insolvency proceeding. A sealing order 

pending the termination of this proceeding is an adequately limited necessity in order to 

give effect to that important public interest. Reasonable alternative measures would not 

prevent the risk associated with disclosure of such information. 

Approval of Receiver’s activities, R&D and fees 

39. The Receiver has acted reasonably, prudently, and not arbitrarily, in carrying out its 

activities, and has discharged its duties and responsibilities in accordance with the terms of 

the Appointment Order.  It would be appropriate to approve the Fifth Reports and the 

Receiver’s activities, decisions and conduct set out therein. 
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40. The Receiver is seeking approval of its Interim Statements of Receipts and Disbursements 

as described in the Fifth Report. 

41. In accordance with paragraphs 17 and 18 of the Appointment Order, the Receiver is also 

seeking Court approval of its fees and disbursements up to and including August 31, 2024, 

and approval of the fees and disbursements of its counsel, Thornton Grout Finnigan LLP 

(“TGF”) and its real estate counsel, Garfinkle Biderman LLP (“GB”), up to and including 

July 31, 2024. 

42. The Receiver, TGF and GB have maintained detailed records of their time and 

disbursements as they relate to this proceeding, as more particularly described in the Fifth 

Report. 

43. The professional rates and disbursements of the Receiver and its counsel are comparable to 

the rates charged by other professional firms in the Toronto market for the provision of 

similar services, and the Receiver is of the view that the professional fees and disbursements 

set out in the fee affidavits appended to the Fifth Report are reasonable in the circumstances 

and have been validly incurred in accordance with the Appointment Order. 

Other Grounds 

44. The Receiver relies on: 

(a) the provisions of the Bankruptcy and Insolvency Act, RSC 1985, c B-3, as amended; 

(b) the Rules of Civil Procedure, RRO 1990, Reg 194, as amended, including Rules 

2.03, 3.02, 37 and 39 thereof;  



 

 

 

- 14 - 

(c) the orders made to date in this proceeding and the equitable and inherent 

jurisdiction of this Court; and 

(d) such further and other grounds as counsel may advise and this Honourable Court 

may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion: 

(a) the Second Report, Third Report and Fourth Report, previously filed;  

(b) the Fifth Report and the fee affidavits appended thereto; and 

(c) such further and other evidence as counsel may advise and this Honourable Court 

may permit.  

September 16, 2024  Thornton Grout Finnigan LLP 
TD West Tower, Toronto-Dominion Centre 
100 Wellington Street West, Suite 3200 
Toronto, ON M5K 1K7 
 
Rebecca L. Kennedy (LSO# 61146S) 
Tel: (416) 304-0603 / Email: rkennedy@tgf.ca  
 
Alexander Soutter (LSO#72403T) 
Tel: (416) 304-0595 / Email: asoutter@tgf.ca  
 
Lawyers for the Court-appointed Receiver,  
TDB Restructuring Limited 
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I. INTRODUCTION 

1. Pursuant to an order of the Ontario Superior Court of Justice (Commercial List) (the 

“Court”) dated April 15, 2021 (the “Appointment Order”), RSM Canada Limited 

(“RCL”) was appointed as receiver (the “Receiver”), without security, of certain lands and 

premises owned by the Respondents, identified in Schedule “A” hereto (the “Harwood 

Properties”), and all of the assets, undertakings and properties of the Respondents 

acquired for, or used in relation to such lands and premises, including all proceeds thereof 

(collectively, the “Property”). A copy of the Appointment Order is attached as 

Appendix “A” to this fifth report of the Receiver (the “Fifth Report”).  

2. Effective March 1, 2024, the name RCL was changed to TDB Restructuring Limited 

(“TDB”) on all active engagements of RCL pursuant to an order of this Court. As such, 

references to RCL in the Appointment Order, other orders made in this proceeding, and in 

prior reports of the Receiver should be interpreted as being with reference to TDB. A copy 

of the March 1, 2024, order effecting this change is attached as Appendix “B” to this 

report. 

3. The purpose of this Fifth Report is to:  

(a) provide an update on the Receiver’s activities since the Applicant’s motion in 

March 2024 and the directions originally sought by the Receiver with respect to the 

sale of the Property; 

(b) provide information regarding relief sought by the Receiver on its motion for, 

among other things: 
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(i) approval of the agreement of purchase and sale dated June 27, 2024, as 

amended by amending agreement dated September 1, 2024 (the “APS”), 

between the Receiver and 1000612843 Ontario Inc. (the “Purchaser”) and 

the associated transaction (the “Transaction”); 

(ii) approval of a back-up bid by the Town (as defined below) pursuant to an 

agreement of purchase and sale dated September 12, 2024 (the “Back Up 

Bid Agreement”) and the associated conditional transaction; 

(iii) approval of a partial distribution from the proceeds of the Transaction; 

(iv) approval of a proposed allocation of the Purchase Price (as that term is 

defined in the APS); 

(v) approval of this Fifth Report and the Receiver’s activities, decisions and 

conduct set out herein;  

(vi) approval of the Receiver’s Interim Statements of Receipts and 

Disbursements for the period February 1, 2024, to July 30, 2024;  

(vii) approval of the Receiver’s and its counsel’s fees and disbursements up to 

and including July 30, 2024; and 

(viii) an order sealing the Confidential Appendices (as defined below). 

II. TERMS OF REFERENCE 

4. In preparing this Fifth Report and making the comments herein, the Receiver has relied 

upon information from third-party sources (collectively, the “Information”). Certain of 

the information contained in this Fifth Report may refer to, or is based on, the Information. 

As the Information has been provided by other parties or obtained from documents filed 



 - 6 - 

with the Court in this matter, the Receiver has relied on the Information and, to the extent 

possible, reviewed the Information for reasonableness. However, the Receiver has not 

audited or otherwise attempted to verify the accuracy or completeness of the Information 

in a manner that would wholly or partially comply with Canadian Auditing Standards 

pursuant to the Chartered Professional Accountants of Canada Handbook and, accordingly, 

the Receiver expresses no opinion or other form of assurance in respect of the Information. 

5. Unless otherwise stated, all monetary amounts contained in this Fifth Report are expressed 

in Canadian dollars. 

III. BACKGROUND 

The Harwood Properties 

6. The Harwood Properties are a collection of real property parcels located in Ajax, Ontario, 

across the street from the City Hall for the Town of Ajax (the “Town”). The Harwood 

Properties consist of units in a strip mall and a parking lot.  

7. The Harwood Properties are comprised of: 

(a) the “Phase 1A Lands”, being the lands bearing PIN 26459-0108 (LT), municipally 

known as 184/188 Harwood Avenue South; 

(b) the “Phase 1B Lands”, being those lands bearing PINs 26459-0050(LT), 

26459-0046(LT) and 26459-0045(LT), municipally known as 132/134, 144/148 

and 150/152 Harwood Avenue South; and 

(c) the “Utility Lands”, being those lands bearing PINs 26459-0037(LT), 

26459-0036(LT) and 26459-0035(LT), municipally known as 214/222, 224 and 

226 Harwood Avenue South. 
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8. A PIN map of the parcels comprising the Harwood Properties and surrounding lands is 

attached as Appendix “C” to this report. 

9. The Harwood Properties are not identically encumbered. Set out below, listed in order of 

registration,1 is a summary of the charges (reflecting principal amounts secured only) 

registered on title to the Harwood Properties in favour of:  

(a) the Applicant 2615333 Ontario Inc. (“261”, which took assignment of charges in 

favour of Toronto Capital Corp. and other lenders); 

(b) the Town;  

(c) My Capital Club Inc. (“MCC”); 

(d) Scougall Management (1987) Limited (“Scougall”);  

(e) Lakeshore Luxe Design and Build Group Inc. (“Lakeshore”, which took an 

assignment of the mortgage held by Lawco Limited, which took an assignment of 

the mortgage held by Ajax Master Holdings Inc.); and  

(f) Investecs Developments Inc. (“Investecs”).  

 
1 For greater certainty, this summary does not include any construction liens or other encumbrance registered on title 
to the Harwood Properties, or execution registered in the appropriate Land Registry Office against the Respondent 
that owns the applicable Harwood Property. This chart is current as of October 2023. 
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Harwood Properties by municipal address on Harwood Ave South 

Utility Lands Phase 1A 
Lands 

Phase 1B Lands 

132/134 144/148 150/152 02 214/222 224 226 
261 
($2.05MM) 

261 
($2.05MM) 

261 
($2.05MM) 

Town 
($1.422MM) 

261 
($2.05MM) 

261 
($2.05MM) 

261 ($0.5MM) 

261 ($5MM) 261 ($5MM) 261 ($5MM) 261  
($5MM) 

261 ($5MM) 261 ($5MM) MCC 
($1.3MM) 

MCC 
($1.3MM) 

MCC 
($1.3MM) 

MCC 
($1.3MM) 

MCC 
($1.3MM) 

MCC 
($1.3MM) 

MCC 
($1.3MM) 

Lakeshore 
($18.5MM) 

Scougall 
($2MM) 

Scougall 
($2MM) 

Scougall 
($2MM) 

Lakeshore 
($18.5MM) 

Lakeshore 
($18.5MM) 

Lakeshore 
($18.5MM) 

261 ($4MM) 

   261  
($4MM) 

261 ($4MM) 261 ($4MM) Scougall 
($2MM) 

   Scougall 
($2MM) 

Scougall 
($2MM) 

Scougall 
($2MM) 

Investecs 
($1MM) 

   Investecs 
($1MM) 

Investecs 
($1MM) 

Investecs 
($1MM) 

 

The Development Agreement 

10. Certain Harwood Properties, specifically the Phase 1A Lands and the Utility Lands, were 

subject to a development agreement (the “Development Agreement”) between Lemine 

Real Estate Consulting Inc. (“Lemine”) and the Town. Lemine is a developer and an 

affiliate of the Respondents. The Respondents are single-purpose corporations that own the 

various parcels that comprise the Harwood Properties. 

11. A copy of the Development Agreement and its amendments are attached collectively as 

Appendix “D” to this report. 

12. One feature of the Development Agreement was that if Lemine defaulted under the 

Development Agreement the Town would have the right to repurchase the Phase 1A Lands 

 
2 The Phase 1A Lands, being PIN26456-0108(LT), are a parking lot and, while in this proceeding they have been 
referred to previously as having municipal address 184/188 Harwood Avenue South, it appears after further 
investigation that there is no municipal address associated with this land. 
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and the Utility Lands, but not the Phase 1B Lands, at a certain price as determined by the 

terms of the Development Agreement (the “Town Repurchase Price”). 

The Town’s Prior Proceedings 

13. Prior to this receivership proceeding, the Town commenced an action and alleged that 

Lemine defaulted under the Development Agreement. The Town was successful in 

obtaining a finding that Lemine had breached the Development Agreement.3 That result 

was upheld by the Ontario Court of Appeal.4 

14. Following the Court of Appeal’s decision, the Town commenced another action (Court File 

No. 433/20, the “Town’s Repurchase Action”) for a determination of the Town 

Repurchase Price. The Town’s Repurchase Action was on notice to the Respondents’ 

secured creditors, including the Applicant.  

15. Among other things, the Applicant plead in response to the Town’s Repurchase Action 

that, 

(a) it was not given notice of the Town’s prior action and that the orders made in such 

action were not binding on it; and 

(b) the Town was not entitled to exercise the Repurchase Right or exercise it at the 

Town Repurchase Price alleged by the Town. 

16. There was a live dispute in the Town’s Repurchase Action as to whether the Applicant’s 

rights pursuant to its first mortgage over the Respondents’ lands were in priority to the 

 
3 Central Park Ajax Developments Phase 1 Inc v Ajax (Town), 2018 ONSC 5769. 
4 Central Park Ajax Developments Phase 1 Inc v Ajax (Town), 2019 ONCA 793. 

https://canlii.ca/t/hvb8w
https://canlii.ca/t/j2psl
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Town’s Repurchase Right, as the Applicant’s mortgage is registered prior in time to the 

registration of the Development Agreement against the relevant parcels (as set out in the 

table in paragraph 9). 

The Applicant Commenced this Proceeding 

17. By the time the Town’s Repurchase Action was commenced, the Debtors had also 

defaulted in respect of their obligations to the Applicant, a secured creditor. The Applicant 

commenced this proceeding for an order appointing the Receiver over the Property. 

18. Pursuant to the Appointment Order, TDB (formerly RCL) was appointed as receiver, 

without security, over the Property.  

19. The Appointment Order was made with the consent of the Applicant and the Town, over 

the objections of the Respondents and others.  

20. The Appointment Order did not determine the priority issue as between the Applicant and 

the Town, nor was such a determination sought at the hearing of the application to appoint 

the Receiver.  

21. On April 26, 2021, the Respondents appealed the Appointment Order. On February 24, 

2022, four days before the scheduled hearing of the appeal, the Respondents advised the 

Court of Appeal that the appeal was settled on a without costs basis. On February 24, 2022, 

the Receiver resumed its activities pursuant to the Appointment Order. 
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The Town’s Rights Under the Appointment Order  

22. The Appointment Order provides, among other things, that the Receiver may: 

(a) market and negotiate the terms and conditions of sale of the Property, provided that 

such terms and conditions are satisfactory to the Town, unless otherwise ordered 

by the Court; and 

(b) sell, convey, transfer, lease or assign the Property with the approval of the Court, 

in consultation with the Town. 

23. The Appointment Order also provides that, unless otherwise agreed to by the Town and 

the applicable purchaser or transferee (a “Prospective Purchaser”), none of the Harwood 

Properties subject to the Development Agreement could be sold, conveyed, transferred, 

leased or assigned by the Receiver without the Prospective Purchaser agreeing to enter into 

a development agreement (a “New Development Agreement”) with the Town, on 

mutually agreeable terms, which include a “Right of Repurchase” in favour of the Town. 

Such right was to be “substantively similar to such right provided for in the Development 

Agreement.” 

The Competing Interests of the Town and the Respondents’ Creditors 

24. The Town’s interests include ensuring that it enters into a New Development Agreement 

with a reputable, capable developer who will re-develop the Harwood Properties. 

Throughout this receivership proceeding, the Town has emphasized that it wants to see its 

“vision” for the Harwood Properties given effect. 

25. The Town Repurchase Price was to be set pursuant to the Development Agreement, an 

agreement that was entered into over 10 years ago. As set out above, the dispute as to the 
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calculation of the Town Repurchase Right was never resolved by the Court. In the 

Receiver’s view, which is not believed to be controversial, the Town Repurchase Price 

alleged by the Town was an amount significantly below the current fair market value of 

the Harwood Properties. Had the Receiver gone to market with a New Development 

Agreement that contained the same language as the Town’s Right of Repurchase, the Town 

Repurchase Price would have effectively imposed a price ceiling for the Property that is 

insufficient to repay any material amount of the secured debt registered against such 

Property. 

26. In contrast, the interests of the Respondents’ other mortgagees (the Town is also a 

mortgagee) include maximizing the value of the Property. Their interests would have been 

negatively affected by a price ceiling on the Harwood Properties, especially given the 

highly leveraged state of the Harwood Properties.  

New Development Agreement  

27. The Receiver made extensive efforts to negotiate a draft of a New Development Agreement 

with the Town. These efforts were significant and time consuming because, among other 

reasons, the Receiver was attempting to balance two competing interests – those of the 

Town and those of the Respondents’ mortgagees. Those activities were discussed in the 

Receiver’s Second Report dated May 2, 2023 (the “Second Report”) and approved by the 

Court by Order dated June 1, 2023. A copy of the Second Report (without appendices) will 

be included in the Receiver’s Motion Record. A copy of the Court’s June 1, 2023, Sale 

Procedure Order is appended as Appendix “E” to this Fifth Report. 
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28. After significant negotiations with the Town and consultations with stakeholders, the 

Receiver and the Town were able to prepare a form of draft New Development Agreement 

that was acceptable to the Town, the Receiver, and 261. The terms of the draft New 

Development Agreement are discussed further below. 

The Sale Procedure & Bids 

29. In consultation with the commercial real estate broker retained by the Receiver (the 

“Broker”), the Receiver developed the Sale Procedure that was intended to canvass the 

market for the opportunity to acquire the Property.5 

Outcome of the Sale Procedure 

30. Immediately following the Sale Procedure Order being made, the Receiver published 

notice of the Sale Procedure on its website. 

31. Following the Sale Procedure Order being issued, the Broker commenced marketing the 

Harwood Properties for sale, which included the following activities:  

(a) arranging for a sale sign to be placed at the Harwood Properties; 

(b) preparing a: (i) teaser brochure, and (ii) form of confidentiality agreement (“CA”);  

(c) contacting a list of approximately 3,600 industry contacts including developers, 

builders, financiers, and others, enclosing details of the Property; 

(d) listing the Harwood Properties on MLS on July 3, 2023; 

 
5 Capitalized terms under the heading “The Sale Procedure & Bids” have the meanings given to them in the Sale 
Procedure. 
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(e) establishing an online data room, which provided prospective purchasers with 

access to confidential information relating to the Property and the Sale Process (the 

“Data Room”) upon execution of a CA, including a template form of agreement of 

purchase and sale and the draft New Development Agreement; and 

(f) arranging for a large colour advertisement to be published in The Globe and Mail 

on July 11, July 13, August 10 and August 15, 2023. 

32. In response to the Broker’s marketing efforts, nineteen (19) potential purchasers executed 

CAs and were given access to the Data Room. 

33. The Bid Deadline was August 24, 2023. There were only two Bidders. A summary of the 

bids submitted by these two Bidders, attached hereto as Confidential Appendix “1”, will 

be filed with the Court subject to a request for a sealing order. 

34. Following the Bid Deadline, the Receiver engaged in discussions with these Bidders to 

determine if their bids were Qualified Bids and with a view to improving the terms of such 

Bids, if possible.  

35. One Bidder was disqualified for failure to pay a deposit as required by the Sale Procedure, 

despite being given ample opportunity to do so. This Bidder is the Purchaser. 

36. During the course of the Receiver’s discussions with the other Bidder (“Bidder #2”), the 

Receiver was advised by Bidder #2 that, 

(a) they had determined that certain plans did not exist; 

(b) approximately 6-7 months, and approximately $3 million, would be required for 

those plans to be prepared; and 
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(c) that they required a $3 million abatement to the price set out in their Bid. 

37. The proposed abatement to the purchase price was not acceptable to the Receiver or the 

Applicant. Bidder #2 was not selected as having made a Successful Bid.  

Terms of the draft New Development Agreement 

38. The draft New Development Agreement provides, among other things, that: 

(a) the successful purchaser is required to build a development on the Harwood 

Properties in accordance with the “Development Plans”, being plans substantially 

in accordance with the existing approved Site Plan Agreement; and 

(b) the successful purchaser under the Sale Procedure would be required to:  

(i) apply for a permit to allow construction to commence within 60 days from 

the date that the sale of the lands from the Receiver to such purchaser closes, 

and  

(ii) commence construction within 150 days of obtaining such a permit,  

failing which the Town would have the right to require the purchaser to convey the 

Property to the Receiver. 

Directions regarding a new Sale Procedure 

39. In March 2024, the Applicant brought a motion for a determination that its rights vis-à-vis 

the Harwood Properties that are subject to the Development Agreement are in priority to 

the rights of the Town arising from the Development Agreement. The Receiver also 

brought a motion for directions relating to a further sale procedure. 
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40. The Court heard and dismissed the Applicant’s motion on March 4, 2024. The Court also 

held that,6  

In conclusion, I observe that the Applicant and the Town share an 
interest in having the Harwood Properties sold to a developer. The 
Town’s interest is that the property be sold by the Receiver for the 
construction of an appropriate building that corresponds with the 
Town’s “vision” for the proposed development. The Applicant’s 
interest is that the Harwood Properties be sold by the Receiver 
expeditiously under a process that will realize fair value that is not 
lessened by unreasonable restrictions that the market will not accept. 
Although there is some tension between these interests, it seems to 
me that with diligent effort by the parties, it is possible to achieve a 
sale of the Harwood Properties by the Receiver in compliance with 
the Appointment Order and that satisfies the interests of the 
Applicant and the Town. 

The Receiver brought a motion that was heard with the Applicant’s 
motion. Included in the relief sought by the Receiver is an order for 
advice and direction regarding a further or amended sale procedure 
in respect of the Harwood Properties (and related property). I 
adjourned this part of the Receiver’s motion until after my decision 
on the Applicant’s motion. 

Activities Following the March 2024 Motions 

41. Following the result of the March 2024 motions, the Receiver considered how best to 

attempt “a sale of the Harwood Properties by the Receiver in compliance with the 

Appointment Order and that satisfies the interests of the Applicant and the Town.” 

Communication with the Town 

42. The Receiver ultimately determined that the most likely option for a successful path 

forward would involve a development agreement that had appropriate construction 

milestones and permitted the Receiver to disburse the purchase price promptly after 

closing. The Receiver conveyed its views to the Town on a call on April 3, 2024, and 

 
6 2615333 Ontario Inc v Central Park Ajax Developments Phase 1 Inc et al, 2024 ONSC 1484 at paras 55-56. 

https://canlii.ca/t/k3kvm#par55
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confirmed them in writing on April 16, 2024 (having not yet received a substantive 

response from the Town). A copy of this April 16, 2024, correspondence is attached as 

Appendix “F” to this Fifth Report, together with the Receiver’s follow-up emails. 

43. The Town did not provide a substantive response until May 21, 2024, when it advised that 

it intended to make an offer to purchase the Property rather than negotiating or addressing 

the outstanding revised draft of the New Development Agreement. The Town confirmed 

this intent in writing on May 23, 2024. A copy of this correspondence (without attachment, 

which discloses the Town’s proposed purchase price) from the Town is attached as 

Appendix “G” to this Fifth Report. 

44. The Town submitted a draft agreement of purchase and sale to the Receiver on Friday, May 

31, 2024. The Receiver reviewed it and determined that it was not in an acceptable form. 

The Town’s offer also provided for an unacceptably low deposit. The Receiver sent the 

Town a form of revised agreement of purchase and sale that would be acceptable on June 

7, 2024. Discussions with the Town regarding this draft agreement, and an appropriate 

deposit, continued in June 2024. On July 3, 2024, counsel to the Town indicated it was 

sending the revised agreement for execution by the Town, however, such agreement was 

not received until after an intervening and superior offer (discussed below) was received 

by the Receiver from the Purchaser. 

45. On July 23, 2024, the Town sent the Receiver a signed agreement of purchase and sale, 

however, given that the Receiver had received and negotiated the Transaction, which 

represented a superior offer for the Property, the Receiver did not enter into this agreement 

with the Town.  
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46. Rather, as discussed below, the Receiver and the Town entered into the Back Up Bid 

Agreement, pursuant to which the Town agreed to be a back up bidder and would purchase 

the Harwood Properties if the Purchaser failed to close on the Transaction. 

The APS and the Transaction 

47. In the approximately two months that followed the Town advised that it intended to make 

an offer to purchase the Property, the Receiver received another bid from the Purchaser. 

The cash component of the purchase price in the APS from the Purchaser offers a 

significantly better result for the stakeholders than the Town’s offer. The Receiver has a 

deposit with respect to the Transaction in its trust account. The Purchaser has confirmed 

its willingness to enter into the New Draft Development Agreement and has given a signed 

copy to the Receiver to be held in escrow. 

48. A copy of the APS, with partial redactions, is attached as Appendix “H” to this Fifth 

Report. An unredacted copy of the APS is attached as Confidential Appendix “2” to this 

Fifth Report. The APS’ terms include that: 

(a) Purchase Price: see the summary appended as Confidential Appendix “3” to this 

Fifth Report or the unredacted APS. The Purchase Price includes a cash component 

that is materially higher than the amount offered by the Town to purchase the 

Harwood Properties. The Purchase Price also includes that the Purchaser will 

assume the mortgage in favour of Lakeshore, an affiliate of the Purchaser (except 

for the amount secured by such mortgage in favour of amounts owing to Lawco 

Limited); 

(b) Purchased Assets: the Harwood Properties; 
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(c) Deposit: see the summary appended as Confidential Appendix “3” to this Fifth 

Report or the unredacted APS; 

(d) Development Agreement: the Purchaser has agreed to enter into a New 

Development Agreement and has submitted a signed copy of same to the Receiver, 

which the Receiver holds in escrow pending approval and closing of the APS; 

(e) Allocation of Purchase Price: as agreed upon between the Purchaser and the 

Receiver or as ordered by the Court; and 

(f) Closing Date: three Business Days following the Court granting the Vesting Order 

(as those terms are defined in the APS). 

49. On September 1, 2024, having regard to the requirement in s.4.5 of the APS that the Vesting 

Order (as defined in the APS) be made by September 30, 2024, and having regard to the 

Court’s schedule, the Receiver and the Purchaser entered into an amendment to the APS 

that extended that deadline to October 4, 2024. A copy of this amending agreement is 

attached as Exhibit “I” to this Fifth Report. 

The Back Up Bid 

50. After the Receiver and the Purchaser entered into the APS, having regard to the Town’s 

expression of continued interest in the Harwood Properties and the benefit to the 

stakeholders that would accrue in having a final sale of the Harwood Properties without 

the attendant cost of a further motion, the Receiver approached the Town regarding 

entering into an agreement pursuant to which the Town would purchase the Harwood 

Properties if the Purchaser failed to close on the APS. 
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51. The Town and the Receiver entered into such an agreement (the Back Up Bid Agreement), 

a redacted copy of which is attached as Exhibit “J” to this Fifth Report. An unredacted 

copy of the Back Up Bid Agreement is attached as Confidential Appendix “4” to this 

Fifth Report.  

52. It is the Receiver’s view that, having regard to all of the circumstances, the Transaction, 

with a back up bid in the form of the conditional transaction contemplated by the Back Up 

Bid Agreement is the best outcome for all stakeholders. The Receiver therefore 

recommends that the Court approve the APS, the Transaction, the Back Up Bid Agreement 

and the conditional transaction contemplated thereby. The applicable circumstances 

include: 

(a) the Sale Process included a broad canvassing of the market for potential purchasers. 

The Property has been exposed to the market since June 2023 (though the listing of 

the Property expired on November 30, 2023); 

(b) the Purchaser is willing to enter into the New Development Agreement; 

(c) there are no conditions to closing of the APS; 

(d) the Receiver has consulted with the Applicant and is advised that the Applicant 

supports the Transaction;  

(e) the Transaction represents the highest and best acceptable offer for the Property 

that the Receiver has received;  

(f) having regard to the procedural history of this receivership proceeding detailed 

above, it is in the best interests of all stakeholders to effect a sale of the Harwood 

Properties as soon as possible; and 
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(g) having regard to the fact that the Town proposed to purchase the Harwood 

Properties in lieu of discussing a revised form of New Development Agreement. 

Proposed Distribution 

53. It is a condition of the APS that the Purchaser enter into a development agreement with the 

Town. The New Development Agreement, which the Purchaser has signed and the Town 

previously confirmed to the Court was acceptable to it, provides that,  

Sales, Marketing and Repurchase Costs means all costs of the 
Receiver associated with the marketing and sale of the [Harwood 
Properties] and the possible repurchase of the [Harwood Properties] 
from the [Purchaser], including the costs of the Receiver’s sales 
agent, the Receiver’s professional costs, and those of their counsel, 
associated with the sales and possible repurchase processes, 
including negotiating with the Town, potential purchasers and the 
[Purchaser], and the Receiver’s professional costs, and those of their 
counsel, associated with bringing a motion for approval of the sale 
to the [Purchaser] in the Receivership process and any and all costs 
relating to the repurchase, including any Land Transfer Taxes 
payable by the Receiver in connection with the repurchase. 

Until the Construction Commencement Date, the Receiver will hold 
the price paid by the Developer for the [Harwood Properties], less 
an amount equal to the Sales, Marketing and Repurchase Costs, in 
escrow, such amounts being the “Escrow Funds”. 

54. The Receiver’s Sales, Marketing and Repurchase Costs (as defined in the New 

Development Agreement) are $950,757.87 (this amount includes the fees and costs 

incurred by the Receiver for the period March 1, 2022 – August  31, 2024, and its counsel 

for the period February 24, 2022 – July 31, 2024). No amount is owing on account of the 

Receiver’s sales agent. 

55. The Receiver seeks an order authorizing it to: (a) distribute the above amount to itself or 

its counsel on account of their fees; (b) distribute the above amount to a lender who has 

been issued a Receiver’s Certificate (as defined in the Appointment Order) on the basis 
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that the Receiver has already drawn upon such certificate(s) for the purpose of paying the 

fees and costs included in the Receiver’s Sales, Marketing and Repurchase Costs; and/or 

(c) retain the above amount in anticipation of the Receiver’s future costs and expenses, 

including those of its counsel. 

Proposed Allocation of Purchase Price 

56. The APS does not require a specific allocation of the Purchase Price as between the 

different Harwood Properties, but does require that the Purchase Price be allocated before 

closing for tax purposes. If the distribution of the proceeds of the Transaction to creditors 

is determined to be the same as the allocation of the Purchase Price as between the 

individual Harwood Properties, the creditors are affected given the different encumbrances 

on the individual Harwood Properties, including property taxes and the encumbrances 

referred to in paragraph 9, above.  

57. The Receiver proposes the following percentage allocation of the cash portion of the 

Purchase Price: 

Harwood Properties by municipal address on Harwood Ave South 

Utility Lands Phase 1A 
Lands 

Phase 1B Lands 

132/134 144/148 150/152 0 214/222 224 226 
6.66% 6.66% 6.66% 60% 6.66% 6.66% 6.66% 
 

58. In arriving at the above proposed allocation, the Receiver considered, among other things: 

(a) an updated appraisal that it obtained for the Harwood Properties, on an as-is, where-

is and subject to the New Development Agreement basis, a redacted copy of which 

is appended as Appendix “K” to this Fifth Report, and an unredacted copy of 

which is appended as Confidential Appendix “5” to this Fifth Report; and 
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(b) the views of the Purchaser. 

Sealing Order  

59. Confidential Appendices “1”, “2”, “3” and “4” (collectively, the “Confidential 

Appendices”) to this Fifth Report contain commercially sensitive information, an 

unredacted copy of the APS, a summary of the outcome of the Sale Procedure, a summary 

of the APS’ terms, and an appraisal for the Harwood Properties. The disclosure of such 

matters would interfere with the important public interest of maximizing recovery in this 

insolvency proceeding. A sealing order pending the termination of this proceeding is an 

adequately limited necessity in order to give effect to that important public interest. 

Reasonable alternative measures would not prevent the risk associated with disclosure of 

such information. 

Receiver’s Interim Statement of Receipts and Disbursements 

60. The Receiver’s Interim Statement of Receipts and Disbursements for the period February 

1, 2024, to August 31, 2024, is attached as Appendix “L” to this report.  During this period, 

total receipts were $1,465,014, and disbursements were $1,437,555, resulting in an excess 

of receipts over disbursements of $27,459. 

Professional Fees 

61. The Receiver’s accounts total $43,880.00 in fees and disbursements, plus HST in the 

amount of $5,704.40, for a total of $49,584.40 for the period January 1, 2024, to August 

31, 2024 (the “Receiver’s Accounts”). Redacted copies of the Receiver’s Accounts, 

together with a summary thereof, the total billable hours charged per the accounts, and the 

average hourly rates charged per the accounts, supported by the Affidavit of Bryan A. 

Tannenbaum sworn September 13, 2024, are attached as Appendix “M” to this report.   
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62. The accounts of the Receiver’s counsel, Thornton Grout Finnigan LLP, total $99,276.57 

in fees and disbursements, plus HST in the amount of $12,905.95, for a total of $112,182.52 

for the period from January 1, 2024, to July 31,  2024 (the “TGF Accounts”). Redacted 

copies of the TGF Accounts, together with a summary of the personnel, hours and hourly 

rates described in the TGF Accounts, supported by the Affidavit of Rebecca L. Kennedy 

sworn September 12, 2024, are attached as Appendix “N” to this report. 

63. The accounts of the Receiver’s real estate counsel, Garfinkle Biderman LLP, total  

$117,393.20 in fees and disbursements, plus HST in the amount of $15,262.07 for a total 

of $132,655.27 for the period from April 16, 2021, to July 31, 2024 (the “GB Accounts”). 

Redacted copies of the GB Accounts, together with a summary of the personnel, hours and 

hourly rates described in the TGF Accounts, supported by the Affidavit of Avrom Brown 

sworn September 12, 2024, are attached as Appendix “O” to this report. 

IV. CONCLUSIONS 

64. The Receiver respectfully requests that this Court make an Order: 

(a) approving of the APS and the Transaction; 

(b) vesting all of the Debtors’ right, title and interest in and to the Harwood Properties 

to the Purchaser; 

(c) approving the proposed distribution described herein; 

(d) approving of the Back Up Bid Agreement and the transaction contemplated thereby 

in the event that the APS does not close; 

(e) sealing the Confidential Appendices;  
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(f) approving the Receiver’s fees and disbursements, and those of its counsel;  

(g) approving the Receiver’s Interim Statement of Receipts and Disbursements; and 

(h) approving the Receiver’s activities as described in this Fifth Report. 

All of which is respectfully submitted to this Court as of this 16th day of September, 2024.  

TDB Restructuring Limited, in its capacity  
as Court-appointed Receiver of the Property  
listed on Schedule “A” hereto,  
and not in its personal or corporate capacity 

Per: 
 
 
Bryan A. Tannenbaum, FCPA, FCA, FCIRP, LIT 
President  
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Schedule “A” 
 

PIN26459-0050 (LT) - PT LT 3, PL 488 AJAX AS IN CO78427; AJAX- 134 HARWOOD 

PIN26459-0046 (LT) - LT 6 PL 488 AJAX; AJAX - 148 HARWOOD 

PIN26459-0045 (LT) - LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 HARWOOD 

PIN26456-0108 (LT) - PART OF MUNICIPAL PARKING AREA, PLAN 488 PICKERING, 
PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; TOWN OF 
AJAX 184/188 HARWOOD 

PIN26459-0037 (LT) - LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 AJAX 
AS IN CO52847; AJAX-214 HARWOOD 

PIN26459-0036 (LT) - TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN CO72557; 
TOWN OF AJAX- 224 HARWOOD 

PIN26459-0035 (LT) - PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT FROM 
FRONT TO REAR AS SHOWN ON PL M27; S/T AN EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX- 226 HARWOOD 

 



 
 
 
 
 

APPENDIX “A” 



  

Court File No. CV-20-00651299-00C 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE 

MR. JUSTICE CAVANAGH  

  

) 

) 

) 

THURSDAY, THE 15TH  

DAY OF APRIL, 2021    

B E T W E E N: 
 

2615333 ONTARIO INC.  
Applicant 

 
and 

 

CENTRAL PARK AJAX DEVELOPMENTS PHASE 1 INC., 9654488 CANADA INC., 
9654461 CANADA INC., 9654372 CANADA INC., 9617680 CANADA INC. AND 

9654445 CANADA INC. 

Respondents 

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE 

ACT, R.S.O. 1990, c. C.43, AS AMENDED 

 
ORDER 

(appointing Receiver) 

THIS APPLICATION made by the Applicant for an Order pursuant to section 243(1) of 

the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA") and section 101 

of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the "CJA") appointing RSM 

Canada Limited as receiver (in such capacities, the "Receiver"), without security, over the lands 

and premises described as: 

PIN:26459-0050(LT) -PT LT 3, PL 488 AJAX AS IN CO78427; AJAX- 134 

HARWOOD 

PIN: 26459-0046(LT)- LT 6 PL 488 AJAX; AJAX - 148 HARWOOD 
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PIN 26459-0045(LT)- LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 

HARWOOD 

PIN:26456-0108- PART OF MUNICIPAL PARKING AREA, PLAN 488 PICKERING, 

PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; TOWN 

OF AJAX- 184/188 HARWOOD 

PIN: 26459-0037(LT)-LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 

AJAX AS IN CO52847; AJAX-214 HARWOOD 

PIN26459-0036(LT)-TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN 

CO72557; TOWN OF AJAX- 224 HARWOOD 

PIN:26459-0035(LT)- PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT 

FROM FRONT TO REAR AS SHOWN ON PL M27; S/T AN EASEMENT, IF ANY, 

FOR THE CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF 

CONSTRUCTING, REPAIRING AND MAINTAINING WATERMAINS AND 

SEWERS IN OR UNDER THE SAID LANDS; AJAX- 226 HARWOOD 

 (collectively the “Harwood Properties”) owned by Central Park Ajax Developments Phase 1 

Inc., 9654488 Canada Inc., 9654461 Canada Inc., 9654372 Canada Inc., 9617680 Canada Inc., 

and 9654445 Canada Inc. (the “Debtors”) was heard February 11, 2021 via videoconference at 

Toronto, Ontario. 

ON READING the Application Record of the Applicant, the Responding Record of the 

Respondents, the Application Record of the Responding Party the Corporation of the Town of 

Ajax, the Supplementary Responding Record of the Respondents, the Affidavits of Baozheng 

Zheng and Allen Rutman on behalf of the Responding Party Ajax Master Holdings Inc., and the 

Reply Record of the Applicant and on hearing the submissions of counsel for the Applicant, the 

Respondents, The Corporation of the Town of Ajax, Ajax Master Holdings Inc. and Investecs 

Developments Inc., and on reading the consent of RSM Canada Limited to act as the Receiver 

and on being advised of the Consent of the Town of Ajax: 
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SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application is hereby abridged and validated so that this application is properly returnable today 

and hereby dispenses with further service thereof.   

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, RSM Canada Limited is hereby appointed Receiver, without security, of the Harwood 

Properties and for all of the assets, undertakings and properties of the Debtors acquired for, or 

used in relation to the Harwood Properties, including all proceeds thereof (together with the 

Harwood Properties, (hereinafter collectively referred to as the "Property"). 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 

(c) to manage and operate the Property, including the powers to enter into any 

agreements, incur any obligations in the ordinary course of business, or 

cease to perform any contracts of the Debtors in respect of the Property; 
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(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver's powers and duties, including without limitation those 

conferred by this Order; 

(e) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtors in respect of the Property and to exercise all 

remedies of the Debtors in respect of the Property in collecting such 

monies, including, without limitation, to enforce any security held by the 

Debtors in respect of the Property; 

(f) to settle, extend or compromise any indebtedness owing to the Debtors in 

respect of the Property; 

(g) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver's name or in the 

name and on behalf of the Debtors, for any purpose pursuant to this Order; 

(h) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtors in respect of the Property or the 

Receiver, and to settle or compromise any such proceedings. The authority 

hereby conveyed shall extend to such appeals or applications for judicial 

review in respect of any order or judgment pronounced in any such 

proceeding; 

(i) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate, provided, however, that such terms and 

conditions must be satisfactory to the Town of Ajax, unless otherwise 

ordered by this Court; 
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(j) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business, 

(i) without the approval of this Court in respect of any transaction not 

exceeding $100,000, provided that the aggregate consideration for 

all such transactions does not exceed $250,000; and 

(ii) with the approval of this Court, in consultation with the Town of 

Ajax, in respect of any transaction in which the purchase price or 

the aggregate purchase price exceeds the applicable amount set out 

in the preceding clause; 

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario Mortgages 

Act, as the case may be, shall not be required; and 

(iii) unless otherwise agreed to by the Town of Ajax and the applicable 

purchaser or transferee, none of the real property presently subject 

to the Development Agreement and Agreement of Purchase and 

Sale between Windcorp Grand Harwood Place Ltd. and the Town 

of Ajax, as amended (The “Development Agreement”) shall be 

sold, conveyed, transferred, leased or assigned by the Receiver 

without the purchaser or transferee agreeing to enter into a 

development agreement with the Town of Ajax, on mutually 

agreeable terms, which include a Right of Repurchase in favour of 

the Town of Ajax, substantively similar to such right provided for 

in the Development Agreement.  

(k) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property; other 

than such permitted encumbrances as may be acceptable to the purchaser 

or rights that run with the land.  
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(l) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 

(m) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of the Property; 

(n) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtors in respect of the Property; 

(o) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtors, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any Property 

owned or leased by the Debtors;  

(p) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtors may have in respect of the Property; and 

(q) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations, 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtors, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of their current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on their instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the 
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Receiver of the existence of any Property in such Person's possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver's request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or 

affairs of the Debtors relating to the Property, and any computer programs, computer tapes, 

computer disks, or other data storage media containing any such information (the foregoing, 

collectively, the "Records") in that Person's possession or control, and shall provide to the 

Receiver or permit the Receiver to make, retain and take away copies thereof and grant to the 

Receiver unfettered access to and use of accounting, computer, software and physical facilities 

relating thereto, provided however that nothing in this paragraph 5 or in paragraph 6 of this 

Order shall require the delivery of Records, or the granting of access to Records, which may not 

be disclosed or provided to the Receiver due to the privilege attaching to solicitor-client 

communication or due to statutory provisions prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information. 
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NO PROCEEDINGS AGAINST THE RECEIVER 

7. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTORS IN RESPECT OF THE PROPERTY 

8. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or in 

respect of the Property shall be commenced or continued except with the written consent of the 

Receiver or with leave of this Court and any and all Proceedings currently under way against or 

in respect of the Debtors or in respect of the Property are hereby stayed and suspended pending 

further Order of this Court.  

NO EXERCISE OF RIGHTS OR REMEDIES 

9. THIS COURT ORDERS that all rights and remedies against the Debtors in respect of the 

Property, the Receiver, or affecting the Property, are hereby stayed and suspended except with 

the written consent of the Receiver or leave of this Court, provided however that this stay and 

suspension does not apply in respect of any "eligible financial contract" as defined in the BIA, 

and further provided that nothing in this paragraph shall (i) empower the Receiver or the Debtors 

to carry on any business which the Debtors are not lawfully entitled to carry on, (ii) exempt the 

Receiver or the Debtors from compliance with statutory or regulatory provisions relating to 

health, safety or the environment, (iii) prevent the filing of any registration to preserve or perfect 

a security interest, or (iv) prevent the registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

10. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtors in respect of the Property, without written 

consent of the Receiver or leave of this Court. 
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CONTINUATION OF SERVICES 

11. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtors in respect of the Property or statutory or regulatory mandates for the supply of goods 

and/or services, including without limitation, all computer software, communication and other 

data services, centralized banking services, payroll services, insurance, transportation services, 

utility or other services to the Debtors in respect of the Property are hereby restrained until 

further Order of this Court from discontinuing, altering, interfering with or terminating the 

supply of such goods or services as may be required by the Receiver, and that the Receiver shall 

be entitled to the continued use of the Debtors' current telephone numbers, facsimile numbers, 

internet addresses and domain names in respect of the Property, provided in each case that the 

normal prices or charges for all such goods or services received after the date of this Order are 

paid by the Receiver in accordance with normal payment practices of the Debtors or such other 

practices as may be agreed upon by the supplier or service provider and the Receiver, or as may 

be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

12. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the "Post Receivership Accounts"). For certainty, all receipts in respect 

of the Property shall be deposited into the Post Receivership Accounts and all Permitted 

Disbursements (defined below) shall be drawn from the Post Receivership Accounts. “Permitted

Disbursements” shall include realty taxes, utilities, insurance, maintenance expenses, other 

reasonable Property-specific expenses, and business expenses associated with the Property.  The 

monies standing to the credit of such Post Receivership Accounts from time to time, net of any 

disbursements provided for herein, shall be held by the Receiver to be paid in accordance with 

the terms of this Order or any further Order of this Court.  
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EMPLOYEES 

13. THIS COURT ORDERS that all employees of the Debtors shall remain the employees of 

the Debtors until such time as the Receiver, on the Debtors' behalf, may terminate the 

employment of such employees.  The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

PIPEDA 

14. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a "Sale").  Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 

such information.  The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by the Debtors, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

15. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, "Possession") of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 
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relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the "Environmental Legislation"), provided however that nothing herein shall 

exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of 

any of the Property within the meaning of any Environmental Legislation, unless it is actually in 

possession.   

LIMITATION ON THE RECEIVER’S LIABILITY 

16. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

RECEIVER'S ACCOUNTS 

17. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to 

the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the 

Property, as security for such fees and disbursements, both before and after the making of this 

Order in respect of these proceedings, and that the Receiver's Charge shall form a first charge on 

the Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory 

or otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the 

BIA. 

18. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 
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19. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

20. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 

consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$500,000 (or such greater amount as this Court may by further Order authorize) at any time, at 

such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as 

security for the payment of the monies borrowed, together with interest and charges thereon, in 

priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, 

in favour of any Person, but subordinate in priority to the Receiver’s Charge and the charges as

set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

21. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

22. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule "A" hereto (the "Receiver’s Certificates") for any 

amount borrowed by it pursuant to this Order. 

23. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver's Certificates.  



- 13 - 

 
 

SERVICE AND NOTICE 

24 THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service.  Subject to Rule 17.05 this Order shall constitute 

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance with the Protocol will be effective on transmission.  This Court further 

orders that a Case Website shall be established in accordance with the Protocol with the 

following URL http://www.rsmcanada.com/harwood-avenue-ajax 

25. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtors’ creditors or other interested parties at their respective addresses as

last shown on the records of the Debtors and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

26. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

27. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtors or any of them. 

28. THIS COURT ORDERS that the Land Registry Office for the Land Titles Division of 

Durham (No. 40) shall register this Order against title to the Harwood Properties. 
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29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order.  

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

that the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

31. THIS COURT ORDERS that the Applicant shall have its costs of this motion, up to and 

including entry and service of this Order, provided for by the terms of the Applicant’s security

or, if not so provided by the Applicant’s security, then on a substantial indemnity basis to be paid

by the Receiver from the funds in the Receiver’s possession with such priority and at such time 

as this Court may determine. 

32. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

 

________________________________________

Digitally signed by 
Mr. Justice Cavanagh
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SCHEDULE "A" 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that RSM Canada Limited, the receiver (the "Receiver") of the 

Property, as such terms are defined in the Order of the Ontario Superior Court of Justice 

(Commercial List) (the "Court") dated the ___ day of  ______, 2020 appointing the Receiver (the 

"Order") made in an application having Court file number CV-20-             , has received as such 

Receiver from the holder of this certificate (the "Lender") the principal sum of $___________, 

being part of the total principal sum of $___________ which the Receiver is authorized to 

borrow under and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day 

of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per 

cent above the prime commercial lending rate of Bank of _________ from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 

to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 20__. 

 

 RSM Canada Limited, solely in its capacity 
as Receiver of the Property, and not in its 
personal capacity  

  Per:  

   Name: 

   Title:  
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Court File No. CV-24-00715515-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE MADAM 

JUSTICE CONWAY 

) 
) 
) 

FRIDAY, THE 1ST     

DAY OF MARCH, 2024 

B E T W E E N: 
TDB RESTRUCTURING LIMITED  

Applicant 

and 

RSM CANADA OPERATIONS ULC 

Respondent 

APPLICATION UNDER Rule 14.05(3)(h) of the Rules of Civil Procedure 

SUBSTITUTION ORDER 

THIS APPLICATION made by TDB Restructuring Limited (“TDB”) for an order, 

among other things, substituting the name of RSM Canada Limited with the name TDB 

Restructuring Limited on the Substituted Mandates (as defined below), was heard was heard this 

day by way of judicial video conference in Toronto, Ontario by Zoom videoconference 

ON READING the Application Record of TDB, including the Affidavit of Bryan A. 

Tannenbaum sworn February 27, 2024, together with the exhibits attached thereto (the 

“Affidavit”), and on hearing the submissions of counsel for TDB, no one else appearing, 

although served as evidenced by the Affidavit of Service of Lynda Christodoulou sworn 

February 28, 2024 

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application is hereby abridged and validated so that this application is properly returnable today 

and hereby dispenses with further service thereof.   
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BIA MANDATES 

2. THIS COURT ORDERS that the name TDB Restructuring Limited be and is hereby 

substituted in place of the name of RSM Canada Limited as Trustee in Bankruptcy (the 

“Bankruptcy Trustee”) of the estate files listed as bankruptcies on Schedule “A” hereto (the 

“BIA Estates”) and as Proposal Trustee (the “Proposal Trustee”) of the estate files listed as 

proposals on Schedule “A” hereto (collectively with the BIA Estates, the “BIA Mandates”) and 

any reference to the name RSM Canada Limited in any Court Order in respect of such BIA 

Mandates or any schedule to such Court Order shall be replaced by the name TDB Restructuring 

Limited. 

3. THIS COURT ORDERS that, for greater certainty all, real and personal property 

wherever situate of the BIA Estates shall be, remain and is hereby vested in TDB Restructuring 

Limited in its capacity as Bankruptcy Trustee, to be dealt with by TDB Restructuring Limited in 

accordance with the provisions of the Bankruptcy and Insolvency Act (Canada) (the “BIA”), 

pursuant to its powers and obligations as Bankruptcy Trustee of the BIA Estates. 

4. THIS COURT ORDERS that TDB Restructuring Limited is authorized and directed to 

continue and to complete the administration of the BIA Mandates, to deal with the property in 

the BIA Mandates in accordance with its duties and functions as Bankruptcy Trustee or Proposal 

Trustee, as the case may be, as set out in the BIA and to receive all remuneration of the 

Bankruptcy Trustee or Proposal Trustee in the BIA Mandates for services performed from the 

commencement of each of the BIA Mandates until the discharge of the Bankruptcy Trustee or 

Proposal Trustee, as applicable. 

5. THIS COURT ORDERS that that the requirement and responsibility for taxation of the 

Bankruptcy Trustee’s or Proposal Trustee’s accounts in respect of the BIA Mandates with 

respect to all work performed in respect of such BIA Mandate from the initial appointment of 

RSM Canada Limited or any other party, through to the completion of the administration of such 

BIA Mandates and discharge of TDB Restructuring Limited as Bankruptcy Trustee or Proposal 

Trustee, as applicable, shall be completed using the name TDB Restructuring Limited. 
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6. THIS COURT ORDERS AND DIRECTS that to the extent that security has been 

given in the name of RSM Canada Limited in cash or by bond of a guarantee company pursuant 

to section 16(1) of the BIA (the “Security”), such Security shall be transferred from the name 

RSM Canada Limited to the name TDB Restructuring Limited and any party holding such 

Security be and is hereby directed to take all steps necessary to effect such transfer. TDB 

Restructuring Limited shall retain all obligations respecting the Security. 

RECEIVERSHIP PROCEEDINGS 

7. THIS COURT ORDERS that the name TDB Restructuring Limited be and is hereby 

substituted in place of the name RSM Canada Limited as the Receiver, Receiver and Manager, or 

Interim Receiver (collectively, “Receiver”) in respect of the mandates listed in Schedule “B” 

hereto (the “Receivership Proceedings”) and any reference to the name RSM Canada Limited 

in any Court Order in respect of such Receivership Proceedings or any schedule to such Court 

Order shall be replaced by the name TDB Restructuring Limited.  

CCAA PROCEEDINGS 

8. THIS COURT ORDERS that the name TDB Restructuring Limited be and is hereby 

substituted in place of the name of RSM Canada Limited as Monitor of the estate files listed as 

CCAA restructuring proceedings on Schedule “C” hereto (the “CCAA Estates”) and any 

reference to the name RSM Canada Limited in any Court Order in respect of such mandates (the 

“CCAA Mandates”) or any schedule to such Court Order shall be replaced by the name TDB 

Restructuring Limited. 

ESTATE TRUSTEE DURING LITIGATION PROCEEDINGS 

9. THIS COURT ORDERS that: (i) the name TDB Restructuring Limited be and is hereby 

substituted in place of the name RSM Canada Limited as Estate Trustee During Litigation in 

respect of the mandate listed in Schedule “D” hereto; and (ii) the name Bryan A. Tannenbaum  

of TDB Restructuring Limited be and is hereby substituted in place of the name Bryan A. 

Tannenbaum of RSM Canada Limited as Estate Trustee During Litigation in respect of the 

mandate listed in Schedule “D” (collectively, the “Estate Mandates”), and any reference to the 

name RSM Canada Limited in any Court Order in respect of such Estate Mandates or any 
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schedule to such Court Order shall be replaced by the name TDB Restructuring Limited. 

Collectively, the BIA Mandates, the Receivership Proceedings, the CCAA Mandates and the 

Estate Mandates are referred to herein as the “Substituted Matters”). 

SUBSTITUTED MANDATES 

10. THIS COURT ORDERS that TDB Restructuring Limited (and its directors, officers, 

employees, agents, legal counsel and other representatives, as applicable) will continue to have 

all rights, benefits, protections and obligations granted to RSM Canada Limited (and its legal 

counsel and representatives, as applicable) under any order made in the Substituted Mandates or 

any statute applicable to the Substituted Mandates or any contract or agreement to which TDB 

Restructuring Limited is party under the name RSM Canada Limited in the Substituted 

Mandates. For greater certainty and without limitation, this includes the benefit of any 

indemnity, charge or priority granted in the Substituted Mandates and relief from the application 

of any statute including the Personal Information Protection and Electronic Documents Act 

(Canada) (“PIPEDA”). 

11. THIS COURT ORDERS that to the extent required by the applicable Orders in the 

Substituted Mandates, the accounts of RSM Canada Limited and its legal counsel in respect of 

the Substituted Mandates shall be passed in accordance with the applicable Orders in the 

Substituted Mandates in the name and on the application of TDB Restructuring Limited.  

ACCOUNTS 

12. THIS COURT ORDERS that TDB Restructuring Limited be and is hereby authorized 

to transfer any and all accounts from the name RSM Canada Limited to the name TDB 

Restructuring Limited and, if the name on such accounts cannot be changed, to transfer all funds 

that remain in its trust bank accounts that belong or relate to the Substituted Mandates, or 

otherwise, to accounts in the name TDB Restructuring Limited, and TDB Restructuring Limited 

be and is hereby authorized to take all steps and to execute any instrument required for such 

purpose. Any bank, financial institution or other deposit-taking institution with which TDB 

Restructuring Limited banks be and is hereby authorized to rely on this Order for all purposes of 
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this paragraph and shall not be under any obligation whatsoever to inquire into the propriety, 

validity or legality of any of the foregoing actions. 

13. THIS COURT ORDERS AND DIRECTS that TDB Restructuring Limited be and is 

hereby authorized to endorse for deposit, deposit, transfer, sign, accept or otherwise deal with all 

cheques, bank drafts, money orders, cash or other remittances received in relation to any of the 

Substituted Mandates where such cheques, bank drafts, money orders, cash or other remittances 

are made payable or delivered to the name TDB Restructuring Limited, in relation to the same, 

and any bank, financial institution or other deposit-taking institution with which TDB 

Restructuring Limited banks be and is hereby authorized to rely on this Order for all purposes of 

this paragraph and shall not be under any obligation whatsoever to inquire into the propriety, 

validity or legality of any of the foregoing actions. 

GENERAL 

14. THIS COURT ORDERS that this Order shall be effective in all judicial districts in 

Ontario which govern any of the Substituted Mandates. 

15. THIS COURT ORDERS that the requirement for a separate Notice of Motion and 

supporting Affidavit to be filed in the Court file of each of the Substituted Mandates be and is 

hereby waived. 

16. THIS COURT ORDERS that TDB Restructuring Limited shall notify the parties on the 

Service Lists of the Substituted Mandates (if applicable) of the new website established for such 

Substituted Mandate and shall post a copy of this Order to the website of each Substituted 

Mandate and that such notice shall satisfy all requirements for service or notification of this 

motion and this Order on any interested party in the Substituted Mandates including, without 

limitation, proven creditors within the BIA Mandates, parties on the Service Lists of the 

Substituted Mandates (if applicable), the applicable bankrupts or debtors within the Substituted 

Mandates, and any other person, and any other requirements of service or notification of this 

motion be and is hereby waived. 

17. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States, to give 
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effect to this Order and to assist TDB Restructuring Limited in carrying out the terms of this 

Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to TDB Restructuring Limited as 

may be necessary or desirable to give effect to this Order, or to assist TDB Restructuring Limited 

and its agents in carrying out the terms of this Order. 

18. THIS COURT ORDERS that this Order is effective from today’s date and is 

enforceable without the need for entry or filing. 

 

______________________________________________



Schedule “A”:  BIA Mandates 

 

 

Bankruptcies  
Name Estate Number 

  
1. Carrington Homes Limited 

2. Fernicola, George 

3. D. Mady Investments Inc. 

4. Eco Energy Home Services Inc. 

5. Ontario HVAC & Water Inc. 

6. 2305992 Ontario Inc. 

7. Fernwood Developments (Ontario) Corporation 

8. Legal Print and Copy Incorporated 

9. Commerce Copy Incorporated 

10. TDI-Dynamic Canada, ULC 

11. Limestone Labs Limited 

12. 2465409 Ontario Inc. 

13. Creative Wealth Media Finance Corp. 

14. Knight-Pro Inc. 

15. Ulmer, Blair 

31-457618 

31-457619 

31-2281994 

31-2502463 

31-2613545 

31-2655918 

31-2661061 

31-2884436 

31-2884438 

31-2903815 

31-2907613 

31-2939766 

31-3003083 

31-3013900 

32-159136 

  
Division 1 Proposals  

Name Estate Number 
  

1. Vaughn Mills Packaging Ltd. 31-2895096 
 

2. RLogistics Limited Partnership 
 

31-3040679 

3. RLogistics Inc. 31-3042209 
 

4. 1696308 Ontario Inc. 31-3042213 
  



Schedule “B”:  Receivership Proceedings 

Name Court / OSB Number 
  

1. Z. Desjardins Holdings Inc. 

2. 485, 501 and 511 Ontario Street South, Milton, ON 

3. Eco Energy Home Services Inc. 

4. 3070 Ellesmere Developments Inc. 

5. Fernwood Developments Ontario Corporation 

6. Utilecredit Corp. 

7. 134, 148, 152, 184/188, 214, 224 and 226 Harwood 
Avenue, Ajax, ON 
 

8. Greenvilla (Sutton) Investment Limited (private 
receivership) 
 

9. 2088556 Ontario Inc. (private receivership) 
 

10. 935860 Ontario Limited (private receivership) 
 

11. Areacor Inc. 

12. Limestone Labs Limited and CleanSlate 
Technologies Incorporated (private receivership) 
 

13. 12252856 Canada Inc. 

14. Harry Sherman Crowe Housing Co-operative Inc. 

15. Richmond Hill Re-Dev Corporation 

16. Stateview Homes (Hampton Heights) Inc. 

17. 142 Queenston Street, St. Catharines, ON 

18. 2849, 2851, 2853, 2855 and 2857 Islington Avenue, 
Toronto, ON 
 

19. 311 Conacher Drive, Kingston, ON 
 

20. Real Property owned by King David Inc. 

CV-23-00706607-00CL 

CV-23-00696349-00CL 

CV-19-614122-00CL 

CV-19-00627187-00CL 

CV-20-00635523-00CL 

CV-20-00636417 

CV-20-00651299-00CL 
 
 

31-459273 
 
 

31-459274 
 

31-459275 
 

CV-22-00674747-00CL 

31-459498 
 

CV-22-00691528-00CL 

CV-22-00688248-00CL 

CV-23-00695238-00CL 

CV-23-00700356-00CL 

CV-23-00705617-00CL 

CV-23-00701672-00CL 
 

CV-23-00701672-00CL 

CV-23-00710411-00CL 

21. CBJ Developments Inc. et al. CV-23-00707989-00CL 

22. 25 Neighbourhood Lane, Etobicoke, ON  M8Y 0C4 31-459784 

  



 

 

Schedule “C”:  CCAA Proceedings 

 

Name Court Number 
  

1. Quality Sterling Group, comprising 
Quality Rugs of Canada Ltd., Timeline 
Floors Inc., Ontario Flooring Ltd., 
Weston Hardwood Design Centre 
Inc., Malvern Contact Interiors Ltd., 
Timeline Floor Inc. Ontario Flooring 
Ltd. Weston Hardwood Design Centre 
Inc. Malvern Contract Interior Limited 
Quality Commercial Carpet 
Corporation Joseph Douglas Pacione 
Holding Ltd. John Anthony Pacione 
Holding Ltd. Jopac Enterprises 
Limited, and Patjo Holding Inc. 

CV-23-00703933-00CL 

 

  



Schedule “D”:  Estate Trustee During Litigation Proceedings 

 

Name Court Number 
  

1. The Estate of Sarah (Sue) Turk * 

2. The Estate of Sarah (Sue) Turk * 

3. The Estate of Lev Alexandr Karp – discharge 

pending 

4. The Estate of Peter Trezzi 

5. The Estate of Florence Maud Anderson * 

6. Estate of Murray Burke 

7. Estate of Robert James Cornish 

8. Estate of Anne Takaki * 

9. Estate of John Takaki * 

10. Estate of James Frederick Kay ** 

11. Klaczkowski Family Trust ** 

01-3188/14 

05-35/14 

05-100/17 

05-265/17 

01-4647/16 

05-159/19 

2988/19 

CV- 23-00693852-00ES 

CV-22-00011105-00ES 

CV-22-00011105-00ES 

06-006/14 

CV-21-00659498-00ES 

12. Estate of Ethel Ailene Cork ** CV-23-00710309-00ES 

13. Estate of Justin Milton Cork ** CV-23-00710291-00ES 

 

 

* In the name of Bryan A. Tannenbaum of RSM Canada Limited. 

** In the name of Bryan A. Tannenbaum only. 
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Court File No. CV-20-00651299-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE ) THURSDAY, THE 1ST 
 )  

JUSTICE KIMMEL ) DAY OF JUNE, 2023 
   

2615333 ONTARIO INC. 
Applicant 

- and - 
 

CENTRAL PARK AJAX DEVELOPMENTS PHASE 1 INC., 9654488 CANADA INC., 
9654461 CANADA INC., 9654372 CANADA INC., 9617680 CANADA INC. and  

9654445 CANADA INC. 
Respondents 

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND 
INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF 

THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 
 

ORDER 
(Approving Sale Procedure and Ancillary Matters) 

THIS MOTION made by RSM Canada Limited, in its capacity as receiver (in such 

capacity, the “Receiver”), without security, of certain lands and premises owned by the 

Respondents, identified in Schedule “A” hereto, and all of the assets, undertakings and properties 

of the Respondents acquired for, or used in relation to such lands and premises, including all 

proceeds thereof (collectively, the “Property”), for an order approving a Sale Procedure in respect 

of the Property, authorizing the Receiver to enter into an agreement with Avison-Young 

Commercial Real Estate Services, LP for the purpose of listing the Property for sale (the “Listing 

Agreement”), approving the Receiver’s First Report dated May 14, 2021 (the “First Report”) 

and Second Report dated May 2, 2023 (the “Second Report”) and the Receiver’s activities, 

decisions and conduct set out therein, amending the Order of Justice Cavanagh dated 

April 15, 2021 (the “Appointment Order”) to increase the Receiver’s Borrowings Charge limit 
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set out in paragraph 20 of the Appointment Order, sealing Confidential Appendices “1” and “2” 

to the Second Report, and approving the Interim R&D (as defined in the Second Report), was 

heard this day by judicial videoconference via Zoom in Toronto, Ontario. 

ON READING the First Report, the Second Report, and on hearing the submissions of 

counsel for the Receiver and such other parties listed on the Counsel Slip, no one else appearing 

although duly served as appears from the Affidavit of Service of Roxana G. Manea sworn 

May 29,  2023, filed, 

SALE PROCEDURE 

1. THIS COURT ORDERS that the Sale Procedure attached hereto as Schedule “B” is 

approved, and the Receiver is authorized and directed to carry out the Sale Procedure in 

accordance with its terms and this Order, and to take such steps as are reasonably necessary 

or desirable to carry out and give full effect to the Sale Procedure. 

2. THIS COURT ORDERS that the Receiver is authorized to enter into an agreement with 

Avison Young Commercial Real Estate Services, LP for the purpose of listing the Property 

for sale. 

3. THIS COURT ORDERS that the Receiver and its respective representatives and advisors 

shall have no corporate or personal liability whatsoever to any person, in connection with 

conducting the Sale Procedure, or for any act or omission related to the Sale Procedure, 

save and except for any gross negligence or wilful misconduct on their part, as determined 

by this Court.  Nothing in this Order shall derogate from the protections afforded to the 

Receiver by section 14.06 of the Bankruptcy and Insolvency Act (Canada) or the 

Appointment Order. 

4. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Personal Information 

Protection and Electronic Documents Act (Canada), the Receiver may disclose personal 

information of identifiable individuals to prospective purchasers or bidders and to their 

advisors, but only to the extent desirable or required in furtherance of the Sale Procedure. 

Each prospective purchaser or bidder to whom such personal information is disclosed shall 

maintain and protect the privacy of such information and limit the use of such information 
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to its evaluation of the potential purchase described in the Sale Procedure, and if the 

prospective purchaser or bidder does not make a Bid by the Bid Deadline, if their Bid is 

not selected as a Qualified Bid, or if after being selected as a Qualified Bidder such Bidder 

is not selected as the Successful Bid or a Back-up Bid (as such capitalized terms are defined 

in the Sale Procedure), such person shall return all such information to the Receiver, or in 

the alternative, destroy all such information. 

RECEIVER’S BORROWINGS CHARGE 

5. THIS COURT ORDERS that paragraph 20 of the Appointment Order is hereby amended 

and restated as follows: 

20. THIS COURT ORDERS that the Receiver be at liberty and it is hereby 
empowered to borrow by way of a revolving credit or otherwise, such monies from 
time to time as it may consider necessary or desirable, provided that the outstanding 
principal amount does not exceed $1,500,000 (or such greater amount as this Court 
may by further Order authorize) at any time, at such rate or rates of interest as it 
deems advisable for such period or periods of time as it may arrange, for the purpose 
of funding the exercise of the powers and duties conferred upon the Receiver by 
this Order, including interim expenditures. The whole of the Property shall be and 
is hereby charged by way of a fixed and specific charge (the “Receiver’s 
Borrowings Charge”) as security for the payment of the monies borrowed, 
together with interest and charges thereon, in priority to all security interests, trusts, 
liens, charges and encumbrances, statutory or otherwise, in favour of any Person, 
but subordinate in priority to the Receiver’s Charge and the charges as set out in 
sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

SEALING 

6. THIS COURT ORDERS that Confidential Appendices “1” and “2” to the Second Report 

shall be sealed, kept confidential and not form part of the public record, until further Order 

of the Court. 

APPROVAL OF RECEIVER’S ACTIVITIES AND INTERIM R&D 

7. THIS COURT ORDERS that the First Report and the Second Report, and the Receiver’s 

activities, decisions and conduct set out therein are hereby ratified and approved, provided, 

however, that only the Receiver in its personal capacity and only with respect to its own 

personal liability, shall be entitled to rely upon or utilize in any way such approval. 
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8. THIS COURT ORDERS that the Interim R&D (as defined in the Second Report) is 

hereby approved. 

GENERAL 

9. THIS COURT ORDERS that the Receiver is at liberty to apply to the Court for advice 

and directions with respect to this Order and/or the Sale Procedure. 

10. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or outside of Canada to 

give effect to this Order and to assist the Receiver in carrying out the terms of this Order. 

All courts, tribunals, regulatory and administrative bodies are herby respectfully requested 

to make such orders and to provide such assistance to the Receiver, as may be necessary 

or desirable to give effect to this Order and to assist the Receiver in carrying out the terms 

of this Order. 

11. THIS COURT ORDERS that this Order is effective from today’s date and is enforceable 

without further need for entry and filing. 

 
 
 

_____________________________________ 
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Schedule “A” 

PIN26459-0050 (LT) - PT LT 3, PL 488 AJAX AS IN CO78427; AJAX- 134 HARWOOD 

PIN26459-0046 (LT) - LT 6 PL 488 AJAX; AJAX - 148 HARWOOD 

PIN26459-0045 (LT) - LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 HARWOOD 

PIN26456-0108 (LT) - PART OF MUNICIPAL PARKING AREA, PLAN 488 PICKERING, 
PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; TOWN OF 
AJAX 184/188 HARWOOD 

PIN26459-0037 (LT) - LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 AJAX 
AS IN CO52847; AJAX-214 HARWOOD 

PIN26459-0036 (LT) - TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN CO72557; 
TOWN OF AJAX- 224 HARWOOD 

PIN26459-0035 (LT) - PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT FROM 
FRONT TO REAR AS SHOWN ON PL M27; S/T AN EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX- 226 HARWOOD 
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Schedule “B” 

Sale Procedure 
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Sale Procedure 
 

Pursuant to an Order of the Ontario Superior Court of Justice (Commercial List) 
(the “Court”) dated April 15, 2021 (the “Appointment Order”), RSM Canada Limited 
(the “Receiver”) was appointed receiver and manager, without security, of the lands 
and premises set out on Schedule “A” attached hereto (collectively, the “Harwood 
Properties”) owned by the Debtors (as defined herein) and of all of the assets, 
undertakings and properties of the Debtors acquired for, or used in relation to the 
Harwood Properties, including all proceeds thereof. 

 
On June 1, 2023, the Court made an order (the “Sale Procedure Order”) among 

other things, approving this Sale Procedure for the solicitation of offers or proposals 
(each a “Bid”) for the acquisition of the Harwood Properties. 

 
Accordingly, the following Sale Procedure shall govern the sale process relating 

to the solicitation by the Receiver of one or more Bids for the Harwood Properties. 
 

All denominations are in Canadian Dollars. 
 

1. Definitions 

Capitalized terms used in this Sale Procedure shall have the definitions given to 
them in the preamble hereto and as follows: 

 

“Acknowledgement of Sale Procedure” means an acknowledgement of the Sale 
Procedure in the form attached as Schedule “B” hereto; 

 

“Agreement of Purchase and Sale” shall be the form of agreement uploaded to the 
Confidential Data Room;  

 
“Back-up Bid” means the next highest and/or best Qualified Bid after the 

Successful Bid, as assessed by the Receiver, taking into account financial and contractual 
terms and the factors relevant to the Sale Procedure, including those factors affecting the 
speed and certainty of consummating the proposed sale; 

 
“Back-up Bidder” means the Bidder that submits the Back-up Bid; 

 
“Bid” means a bid submitted by a Bidder pursuant to Section 2 hereof; 

 
“Bid Deadline” means 3 p.m. (Toronto time) on August 24, 2023;  
 
“Bidder” means a party that submits a Bid in accordance with Section 2; 
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“Confidential Data Room” means a private data room prepared and maintained by 
the Receiver or the Listing Agent containing confidential information in respect of or 
related to the Harwood Properties; 

 

“Confidential Information” means the confidential information in the Confidential 
Data Room; 

 
“Confidential Information Memorandum” means the confidential information 

memorandum prepared by the Listing Agent providing certain confidential information in 
respect of or related to the Harwood Properties; 

 
“Confidentiality Agreement” means an executed confidentiality agreement in form 

and substance acceptable to the Receiver and its counsel; 

 
“Debtors” means, collectively, 9617680 Canada Inc., 9654372 Canada Inc., Central 

Park Ajax Developments Phase 1 Inc., 9654488 Canada Inc., 9654461 Canada Inc. and 
9654445 Canada Inc.; 

 
“Encumbrances” has the meaning given to such term in the Agreement of Purchase 

and Sale; 

 
“Good Faith Deposit" means a cash deposit in an amount equal to 10% of the 

purchase price as set out in the Agreement of Purchase and Sale; 

 
“Interested Party” means a party participating in this Sale Procedure; 

 
“Listing Agent” shall mean Avison-Young Commercial Real Estate (Ontario) Inc.; 

 
“Notice Parties” means the Receiver, its counsel and the Listing Agent; 

 
“Participant Requirements” has the meaning set out in Section 3 hereof; 

 

“Potential Bidder” means an Interested Parties that satisfies the Participant 
Requirements; 

 

“Qualified Bid” means a Bid that satisfies the conditions set out in Section 6 hereof 
as determined by the Receiver; 
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“Qualified Bidder” means a Bidder submitting a Qualified Bid; 

 
“Sale Hearing” means the hearing of a motion by the Receiver for an Order 

approving the sale of the Harwood Properties to the Successful Bidder, together with such 
other relief as the Receiver may deem appropriate to seek; 

 
“Successful Bid” means the highest and best Qualified Bid as determined by the 

Receiver, taking into account financial and contractual terms and the factors relevant to the 
Sale Procedure, including the Expense Reimbursement, if applicable, and those factors 
affecting the speed and certainty of consummating the proposed sale; and 

 
“Successful Bidder” means the Bidder that submits the Successful Bid. 

 
1. Assets for Sale 

The Receiver is soliciting superior offers for all of and not less than all of the 
right, title and interest of the Receiver and the Debtors in and to some or all of the 
Harwood Properties. 

 
An en bloc sale of the Harwood Properties is preferred. 

 
  

2. Sale Procedure Structure and Bidding Deadlines 

Interested Parties that meet the Participant Requirements shall be given the 
Confidential Information Memorandum and access to the Confidential Information. 

 
All offers to purchase the assets for sale in this Sale Procedure must be submitted 

to the Notice Parties by email, at the same time, in accordance with the terms of this 
Sale Procedure so that they are actually received by each of the Notice Parties no later 
than the Bid Deadline, failing which they will not constitute a Bid and shall be 
disqualified. 

 
3. Participant Requirements 

To participate in the Sale Procedure and to otherwise be considered for any 
purpose hereunder, each Interested Party must provide the Receiver with each of the 
following: (i) an executed Confidentiality Agreement; and (ii) an executed 
Acknowledgement of Sale Procedure (collectively, the “Participant Requirements”).   

 
4. Access to Due Diligence Materials 

Only Potential Bidders will be eligible to receive the Confidential Information 
Memorandum and access to the Confidential Data Room.  
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The Receiver and the Listing Agent will be responsible for the coordination of 
all reasonable requests for additional information and due diligence access from 
Potential Bidders. Neither the Receiver nor the Listing Agent shall be obligated to 
furnish any due diligence information after the Bid Deadline. Neither the Receiver nor 
the Listing Agent, nor their agents, shall be responsible for, and will bear no liability 
with respect to, any information obtained by any party in connection with the sale of the 
Harwood Properties, or any of them. 

 
5. Information from Interested Parties 

Each Potential Bidder shall comply with all reasonable requests for additional 
information by the Receiver and/or the Listing Agent regarding such Potential Bidder 
and its contemplated transaction. Failure by a Potential Bidder to comply with requests 
for additional information will be a basis for the Receiver to determine that the Potential 
Bidder is not a Qualified Bidder. 

 
6. Bid Requirements 

In order to be considered a Qualified Bid, as determined by the Receiver, a Bid 
must satisfy each of the following conditions: 

 
a) Written Submission of Agreement of Purchase and Sale. The Bidder must submit a 

clean and redline version of the Agreement of Purchase and Sale that  must 
constitute a written and binding commitment to close on a transaction for the 
purchase some or all of the Harwood Properties, or such subset of the Harwood 
Properties as permitted by the Agreement of Purchase and Sale, on the terms 
and conditions set forth therein; 

 
b) Irrevocable. A Bid must irrevocable until the date on which the Receiver 

obtains court approval of the Successful Bid, subject to the provisions hereof 
regarding the Back-up Bid being deemed to be the Successful Bid; 

 
c) Conditions. A Bid may not be conditional on obtaining financing or any 

internal approval or on the outcome or review of due diligence. Any other 
terms and conditions associated with a Bid may not, in aggregate, be more 
burdensome in the sole and exclusive opinion of the Receiver; 

 
d) Financing Sources. A Bid must be accompanied by: (i) written evidence of a 

commitment for financing or other evidence of the Bidder’s ability to close on 
the Agreement of Purchase and Sale satisfactory to the Receiver; (ii) 
appropriate contact information for such financing sources; and (iii) names of 
all principals of the Purchaser together with names of all development partners 
whether corporate or personal in sufficient detail to allow the Receiver to make 
a determination as to the Purchaser’s ability to complete the transaction in 
accordance with the terms of the Agreement of Purchase and Sale;  

 
e) Development Agreement. Each Bid must be accompanied by a clean and 
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redline copy of the Development Agreement is appended hereto as Schedule 
“C”; and 

 
f) Good-Faith Deposit. Each Bid must be accompanied by a Good Faith Deposit 

that shall be paid to the Receiver's counsel by wire transfer or banker's draft, to 
be held by the Receiver's counsel in trust in accordance with this Sale 
Procedure and which shall constitute the Deposit under the Agreement of 
Purchase and Sale. 

 
The Receiver shall be entitled to seek additional information and clarifications from 

Bidders in respect of their Bids at any time. 
 

7. Designation as Qualified Bidder 

Following the Bid Deadline, the Receiver shall determine which Bidders are 
Qualified Bidders. The Receiver shall notify each Bidder of its determination as to 
whether the Bidder is a Qualified Bidder as soon as practicable after the Bid Deadline. 

 

If no Qualified Bid is received by the Bid Deadline, then the Sale Procedure 
shall be terminated. 

 
8. Determination of Successful Bid 

If one or more Qualified Bids is received by the Bid Deadline, the Receiver 
may: (i) conduct an auction amongst the Qualified Bidders, on terms to be determined 
by the Receiver and communicated to the Qualified Bidders; and/or (ii) negotiate with 
the Qualified Bidders to determine the Successful Bid and the Back-up Bid, if any. 

 
As noted above, an en bloc sale of the Harwood Properties is preferred. If, however, 

a Qualified Bid is received for the Development Lands and Utility Lands, and another 
Qualified Bid is received for the Commercial Lands, and the Receiver determines such 
Qualified Bids should be treated together as the Successful Bid or the Back-up Bid, the 
Receiver may then select both such Qualified Bids to be, jointly, the Successful Bid or 
Back-up Bid, as applicable. 

 
As part of any negotiation with one or more Qualified Bidders, the Receiver may 

select one or more Qualified Bidders to negotiate with the Town of Ajax for the purpose of 
arriving at a form of Development Agreement that is acceptable to the Town of Ajax, the 
Qualified Bidder and the Receiver, and which the Town of Ajax and the Qualified Bidder 
confirm in writing to the Receiver that they would enter into if the Qualified Bidder were 
selected as the Successful Bidder. 

 
For greater certainty, a Qualified Bidder will not be selected as the Successful 

Bidder or Back-up Bidder, if any, if the Receiver has not received that above confirmation 
from such Qualified Bidder and the Town of Ajax. 
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Upon determination of the Successful Bid and the Back-up Bid, if any, the 
Receiver shall, as soon as reasonably practicable, seek Court approval of, and authority 
to consummate, the Successful Bid and the transactions provided for therein. The 
Receiver shall post notice of its application to Court for approval of the Successful Bid 
on its website established pursuant to the Appointment Order. 

 
 

9. Acceptance of Successful Bid 

Subject to the terms of the Agreement of Purchase and Sale, the Receiver will be 
deemed to have accepted a Successful Bid only when the Successful Bid has been 
approved by the Court. The Receiver will be deemed to have accepted a Back-up Bid 
only when it has been approved by the Court and has been deemed to be a Successful 
Bid. 

 
10. “As Is, Where Is” 

 
The sale of the Harwood Properties, or any of them, pursuant to this Sale 

Procedure shall be on an "as is, where is" basis and without representations or 
warranties of any kind, nature, or description by the Receiver, the Listing Agent or 
their respective officers, directors, employees, representatives or agents, except to the 
extent set forth in the Successful Bid. Each Bidder shall be deemed to acknowledge 
and represent that it has had an opportunity to conduct any and all due diligence 
regarding the Harwood Properties prior to making its Bid, that it has relied solely on its 
own independent review, investigation, and/or inspection of any documents and/or the 
Harwood Properties in making its Bid, and that it did not, does not, and will not rely on 
any written or oral statements, representations, promises, warranties, conditions or 
guarantees whatsoever, whether express or implied or arising by operation of law or 
otherwise, regarding the Harwood Properties, made by the Receiver or Listing Agent 
or their respective officers, directors, employees, representatives or agents, or the 
accuracy or completeness of any such information, except as expressly stated in this 
Sale Procedure or, as to the Successful Bidder, the applicable Agreement of Purchase 
and Sale.  

 
11. Free Of Any and All Encumbrances 

 
Except as otherwise provided in the Successful Bid, those Harwood Properties 

that the Successful Bidder proposes to purchase pursuant to the Successful Bid shall be 
sold free and clear of all Encumbrances, except as set out in the Agreement of 
Purchase and Sale, in accordance with a vesting order of the Court, with all 
Encumbrances on or against the Harwood Properties that are sold, except for such 
Encumbrances set out in the Agreement of Purchase and Sale, to attach to the net 



7 
 

 
 

proceeds of the sale of such Harwood Properties after completion of such sale under a 
Successful Bid. 

 
12. Back-up Bid 

 
If the Successful Bid is approved by the Court and the Successful Bidder fails to 

consummate the transaction in accordance with the terms and conditions of the 
Successful Bid, the Receiver shall be entitled, but not required, to deem the Back-up Bid 
the Successful Bid. The Receiver may seek the Court’s approval to consummate the 
transaction with the Back-up Bidder at the Sale Hearing on a conditional basis, or may 
seek such approval in the event that it deems the Back-up Bid to be the Successful Bid 
under this section.  

 
13. Return of Good Faith Deposit 

Good Faith Deposits of all Qualified Bidders shall be held in a non-interest 
bearing account of the Receiver's counsel. Good Faith Deposits of all Qualified Bidders, 
other than the Successful Bidder and the Back-up Bidder, shall be returned, without 
interest, to such Qualified Bidders within three (3) business days after the selection of the 
Successful Bidder and the Back-up Bidder, if any. Good Faith Deposits of the 
Successful Bidder shall be applied to the purchase price of such transaction at closing. 
The Good Faith Deposit of the Back-up Bidder, if any, shall be returned, without 
interest, to the Back-up Bidder within three (3) business days after the closing of the 
transaction(s) contemplated by the Successful Bid. If a Successful Bidder (including 
any Back-up Bidder deemed to be a Successful Bidder hereunder) fails to consummate 
an approved sale because of a breach or failure to perform on the part of such Successful 
Bidder, the Receiver shall be entitled to retain the Good Faith Deposit of the Successful 
Bidder as part of its damages resulting from the breach or failure to perform by the 
Successful Bidder. If the Successful Bidder fails to consummate an approved sale for 
any reason, and a transaction is completed with the Back-up Bidder, the Good Faith 
Deposit of the Back-up Bidder shall be applied to the purchase price of the 
transaction(s) contemplated by the Agreement of Purchase and Sale of the Back-up 
Bidder at closing. 

 
14. Modifications and Reservations 

This Sale Procedure may be modified or amended by the Receiver, provided that 
if such modification or amendment materially deviates from this Sale Procedure, such 
modification or amendment may only be made by order of the Court. 
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Schedule "A" 

Hardwood Properties 

 

PIN No. 26459-0050 (LT) – PT LT 3, PL 488 AJAX AS IN CO78428; AJAX – 134 HARWOOD  

 

PIN No. 26459-0046 (LT) – LT 6 PL 488 AJAX; AJAX – 148 HARWOOD; 

 

PIN No. 26459-0045 (LT) – LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 HARWOOD  

 

PIN No. 26456-0108 (LT) – PART OF MUNICIPAL PARKING AREA, PLAN 488 
PICKERING, PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; 
TOWN OF AJAX – 184/188 HARWOOD 

 

PIN No. 26459-0037 (LT) – LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 
AJAX AS IN CO52847; AJAX – 214 HARWOOD  

 

PIN No. 26459-0036 (LT) – TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN CO72557; 
TOWN OF AJAX – 224 HARWOOD 

 

PIN No. 26459-0035 (LT) – PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT FROM 
FRONT TO REAR AS SHOWN ON PL M27; S/T EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX – 226 HARWOOD  

  

 
 
 
 
 

  



 
 

 
 

 
Schedule “B”  

ACKNOWLEDGEMENT 

TO: RSM Canada Limited, in its capacity as court-appointed receiver and manager of 
the lands and premises described on Schedule “B” to the Sale Procedure 
(collectively, the “Harwood Properties”) (the “"Receiver”) 

 
RE:  The sale procedure with respect to the sale by the Receiver of the Harwood 

Properties, as approved by the Court on June 1, 2023 (the “Sale Procedure”) 
 

The undersigned hereby acknowledges receipt of, and its agreement with, the 
Sale Procedure. 

 
DATED this ____ day of _________________, 2023.  

 
 
 
 
 

Per:  
Name: 
Title: 

 
Per:  

Name: 
Title: 

 
 
I/We have authority to bind the corporation. 
 
 

 
 

 
 
 

  



 
 

 
 

Schedule “C”  
DEVELOPMENT AGREEMENT 

 
DEVELOPMENT AND PURCHASE AGREEMENT between 
 

THE CORPORATION OF THE TOWN OF AJAX 
(the “Town” or “Ajax”) 

 
- And - 

 
THE DEVELOPER CORPORATION  

PURCHASER IN RECEIVERSHIP PROCESS 
(the “Developer”) 

 
 
 
WHEREAS the Developer, through the Receivership process defined herein, acquired title to the 
properties identified in Schedule “A” to this Agreement (hereinafter the “Schedule “A” Lands”)  
 
AND WHEREAS the Developer has assured the Town of Ajax that the Developer will construct 
a mixed-use development in accordance with the Development Plans listed in Schedule “B” to this 
Agreement (hereinafter “the Development Plans”); 
 
AND WHEREAS the Developer acquired title to the Schedule “A” Lands knowing that the Town 
of Ajax would require the Developer to enter into a Development Agreement for the purpose of 
ensuring that the mixed-use development and services upon a portion of the Schedule “A” Lands 
are constructed in accordance with the Development Plans; 
 
AND WHEREAS the Developer acquired title to the Schedule “A” Lands knowing that its rights 
would be subject to a potential Conveyance Event (as defined below), if the Developer does not 
proceed with the construction of the mixed-use development in accordance with the terms of this 
Agreement; 
 
AND WHEREAS it is vital to Ajax to see that the mixed-use development is developed upon a 
portion of the Schedule “A” Lands in a timely manner in accordance with the Development Plans; 
 
AND WHEREAS the Developer had an opportunity to review this Agreement prior to acquiring 
title to the Schedule “A” Lands through the Receivership process; 
  
AND WHEREAS the Town of Ajax approved of the Developer in accordance with the terms of 
the Receivership Order on the basis that the Developer would execute this Agreement, which 
requires the Developer to construct the mixed-use development and services upon a portion of the 
Schedule “A” Lands in accordance with the Development Plans and which also provides for a 
potential Conveyance Event; 
 
NOW WITNESSETH that in consideration of the exchange of $5.00 of lawful money of Canada 



 
 

 
 

from one party to the other and other good and valuable consideration which each party 
acknowledges as having been exchanged between the parties, and the sufficiency of which is 
hereby acknowledged, the parties agree as follows: 
 
1. The above recitals are accurate and form part of this Agreement. 

 
2. DEFINITIONS 

 
a. Commence construction means the day upon which (i) the Developer first starts 

excavation for the construction of the foundation and underground parking for the 
mixed-use development, (ii) the Developer first starts demolition of the buildings 
located on the Utility Lands, and (iii) the Receiver has confirmed, in its sole 
discretion, that such excavation and demolition has begun by giving written notice 
to the Developer and the Town. 
 

b. Complete construction means the conclusion of both the construction and clean-up 
process on the Development Lands, and ready for occupancy closing of the units. 

 
c. Conveyance Event means the event described in section 17 of this Agreement.  

 
d. Development Lands means the lands shown and described in Schedule “C” of this 

Agreement and which are the part of the Schedule “A” Lands upon which the 
Developer is to construct the mixed-use development. In the event of any 
discrepancy between the Development Lands as described by way of their legal 
description or as shown on the map as part of Schedule “C”, the legal description 
shall prevail. 
 

d. Development Plans means the plans, which have been agreed to as between the 
Town and the Developer prior to the Developer executing this agreement and as set 
out in Schedule “B” to this Agreement. The Development Plans shall be 
substantially in accordance with the existing approved Site Plan Agreement, which 
can be found at Schedule “D” of this Agreement, and the Development Plans shall 
be used and implemented by the Developer to construct the mixed-use development 
upon the Development Lands.  
 

e. Escrow Funds has the meaning given to it in section 19 of this Agreement. 
 

f. Mixed-use development means the mixed-use development and services that the 
Developer is obligated to construct in accordance with the terms of this Agreement 
upon the Development Lands.  

 
 



 
 

 
 

g. Receiver means RSM Canada Limited, in its capacity as the Receiver of the 
Schedule “A” Lands, by way of an Order of Mr. Justice Cavanagh, dated April 15, 
2021, made in the proceeding bearing Court File No. CV-20-00651299-00CL. 

 
 

h. Receivership process means the Receivership that was ordered by the Court by way 
of an Order of Mr. Justice Cavanagh, dated April 15, 2021, as part of the proceeding 
bearing Court File No. CV-20-00651299-00CL.  

 
 

i. Sales and Marketing Costs means all costs of the Receiver associated with the 
marketing and sale of the Schedule “A” Lands to the Developer, including the costs 
of the Receiver’s sales agent, the Receiver’s professional costs, and those of their 
counsel, associated with the sales process, including negotiating with the Town, 
potential purchasers and the Developer, and the costs Receiver’s professional costs, 
and those of their counsel, associated with bringing a motion for approval of the 
sale to the Developer in the Receivership process.  
 

j. Schedule “A” Lands are all of the lands to which the Developer obtained title by 
way of acquiring all rights, title and interests in through the Receivership process 
and which are shown and described in Schedule “A” of this Agreement. 

 
 
OBLIGATION TO CONSTRUCT MIXED-USE DEVELOPMENT IN ACCORDANCE 
WITH DEVELOPMENT PLANS 

 
3. The Developer shall apply for a permit to allow construction to commence within 60 days 

after the date on which the Developer’s purchase of the Schedule “A” lands from the 
Receiver closes, and commence construction of the mixed-use development within the 
greater of 150 days after such permit has been obtained, or such other period mutually 
agreed to by the Developer, the Receiver and Ajax (the “Construction Commencement 
Date”). Should the Developer refuse or fail to commence the construction of the mixed-
use development within the time permitted in Section 3 herein, the refusal or failure to 
commence is considered a Conveyance Event under the terms of this Agreement.  
 

4. The Developer shall give the Receiver and Ajax five business days’ notice before the date 
that the Developer intends to start excavation for the construction of the foundation and 
underground parking for the mixed-use development. Representatives of the Receiver and 
Ajax will attend the Development on the date that the Developer commences construction.  

 
 
 

5. The Developer shall complete construction of the mixed-use development within 30 months 
from the date on which the Developer commences construction.  



 
 

 
 

 
 

6. Should the Developer refuse or fail to complete the construction of the mixed-use 
development within the time permitted in Section 5 herein, the Developer shall, within ten 
(10) days thereafter provide a written report to the Town explaining the reason or reasons 
for the delay and the expected completion date for the construction of the mixed-use 
development. 

 
 

7. Should the Town, acting reasonably, be satisfied with the explanation for the delay and the 
expected completion date for the completion of the mixed-use development as set out in the 
report referenced in Section 6, above, the Town will so advise the Developer in writing 
within ten (10) days of receipt of the report from the Developer, and shall permit the 
construction to proceed without the payment of liquidated damages paid by the Developer 
as contemplated in Section 9 herein. 

 
 

8. Should the Town not be satisfied with the explanation for the delay or the expected 
completion date of the mixed-use development as set out in the report referenced in Section 
6, above, or should the Developer fail to submit the required report, the Town may impose 
a deadline upon the Developer, which cannot be less than ninety (90) days from original 
completion date by which the construction of the mixed-use development must be completed 
by the Developer (the “deadline extension date”).   

 
 

9. Should the Developer refuse or fail to complete the construction of the mixed-use 
development by the expected completion date established by the Town in accordance with 
Section 7 or by the deadline extension date established by the Town in accordance with 
Section 8, above, the Town may claim liquidated damages against the Developer 
commencing the day after the expected completion date or the deadline extension date, as 
the case may be,  of $1000 per day, which liquidated damages shall be payable by the 
Developer on the Monday of the following week and every Monday thereafter until 
construction of the mixed-use development has been completed. 

 
 

10. Should the Developer refuse or fail to pay the liquidated damages referenced in Section 9, 
above, the Town may, if and when it sees fit to do so, draw upon the Letter of Credit posted 
with the Town by the Developer, as referenced in Section 28, below, for the purpose of 
recovering the amount of the liquidated damages owed to the Town. 

 
 
ABILITY OF THE DEVELOPER TO SEEK CHANGES TO THE DEVELOPMENT 



 
 

 
 

PLANS AFTER DEVELOPER AQUIRES TITLE TO THE DEVELOPMENT LANDS 
 

11. Should the Developer wish to alter the Development Plans prior to or during the construction 
of the mixed-use development, it may do so by way of filing all reports and documents as 
required by the Town and in accordance with all applicable statutes, regulation, and policies 
of the Town.  

 
12. It is acknowledged and agreed by the Developer that the Town, as decision maker (and not 

as a contracting party to this Agreement) under the Planning Act or any other applicable 
statute, may, at its sole discretion, approve or reject the alteration of the Development Plans 
as proposed by the Developer and the Developer agrees to abide by the decision of the Town, 
as decision maker. 

 
 

 
13. Should the Developer file an application for an Official Plan Amendment, a Zoning By-law 

Amendment, or a Site Plan Amendment that in any way relates to the Development Lands 
and appeal any such application to the Ontario Land Tribunal, the filing of such an appeal is 
a Conveyance Event under the terms of this Agreement. 

 
 

14. Should a Conveyance Event arise under the terms of this Agreement by way of the Developer 
filing an appeal in relation to any of an Official Plan Amendment application, a Zoning By-
law Amendment application, or a Site Plan Amendment application that in any way relates 
to the Development Lands, the Developer shall, on the day that the appeal is filed and without 
taking any steps, be deemed to have, and will in fact have, assigned, any such appeal to the 
Town (as a contracting party to this Agreement) as it relates to the Development Lands. The 
Town may rely upon the terms of this Agreement to confirm that the appeal related to the 
Development Lands has been assigned to the Town. 

 
 
15. Should the Developer file an application to seek a minor variance pursuant to Section 45 of 

the Planning Act that in any way relates to the Development Lands, the Developer agrees to 
pursue the approval of the minor variance at the Committee of Adjustment only if Town 
staff files a staff report in support of the requested variance(s). 

 
 
16. Should the Developer file an application to seek a minor variance pursuant to Section 45 of 

the Planning Act that in any way relates to the Development Lands, and should Town staff 
file a staff report that recommends refusal of the requested variance(s), the Developer shall, 
within two (2) days of the release of the staff report, withdraw its request, prior to any 
decision having been rendered by the Committee of Adjustment, including a deferral of the 
consideration of the application, for any variances which staff recommends be refused 
through its staff report. 



 
 

 
 

 
 

CONVEYANCE OF THE SCHEDULE “A” LANDS 
 

17. A Conveyance Event means the following: 
 

a. The attempted assignment of this Agreement without the prior written consent of 
the Town of Ajax and the Receiver; 

 
b. The Developer filing an appeal to the Ontario Land Tribunal in furtherance of 

seeking approval for an Official Plan Amendment, a Zoning By-law Amendment 
or a Site Plan Amendment in relation to any of the Development Lands; 
 

c. The Developer refusing or neglecting to withdraw its application for a minor 
variance or minor variances as required under Section 16 of this Agreement; 
 

d. The Developer failing, for any reason, to commence construction of the mixed-use 
development, in accordance with the Development Plans, as may be amended 
pursuant to the terms of this Agreement, upon the Development Lands by the date 
set out in Section 3, above; 
 

e. The Developer attempting to sell or selling, without the prior written consent of the 
Town of Ajax and the Receiver, any or all of the Schedule “A” Lands. 
 

18. In the event that a Conveyance Event arises, the Town shall have the right to require that the 
Developer convey title to all, but not less than all of the Schedule “A” Lands, to the Receiver, 
free and clear of all encumbrances in accordance with the terms of this Agreement (a 
“Conveyance”). 

 
19. Until the Construction Commencement Date, the Receiver will hold the price paid by the 

Developer for the Schedule “A” Lands, less an amount equal to the Sales and Marketing 
Costs, in escrow, such amounts being the “Escrow Funds”. 

 
20. Notwithstanding anything to the contrary in this Agreement, after the Construction 

Commencement Date the Town shall have no right to require a Conveyance and the Receiver 
shall be under no obligation to hold the Escrow Funds in escrow.  
 

21. In the event that a Conveyance Event arises, and the Town chooses to require a Conveyance, 
then the Town shall, within fifteen (15) days of the Town becoming aware of the fact that a 
Conveyance Event occurred, provide written notice to the Developer and the Receiver, of 
the Town’s intention to require a Conveyance pursuant to this Agreement. 

 
22. Upon receiving notice in writing from the Town that the Town intends to require a 

Conveyance, the Developer shall transfer the title of Schedule “A” Lands, free and clear of 



 
 

 
 

all encumbrances, to the Receiver, on or before fifteen (15) days from receipt of the written 
notice from the Town. 

 
23. Upon a Conveyance, the Receiver shall pay to the Developer the Escrow Funds as 

consideration for the Conveyance. 

 
RECEIVER’S RIGHT TO NOT CONVEY THE SCHEDULE “A” LANDS 
24. Should a Conveyance Event arise, and the Town choose not to exercise its right to require 

a Conveyance of the Schedule “A” Lands, the Town may, at its sole discretion, permit the 
Developer to continue to deal with the Schedule “A” Lands in such manner as agreed to by 
the Town, in writing.  
 

25. Any decision by the Town to allow the Developer to continue to deal with the Schedule 
“A” Lands for any period of time after a Conveyance Event has occurred does not in any 
way limit the right of the Town to exercise its right to require a Conveyance pursuant to 
the terms of this Agreement, unless such right has expired pursuant to the terms of this 
Agreement or the Town has expressly, in writing, waived or otherwise limited its right to 
require a Conveyance by making specific reference to this section of this Agreement and 
by confirming its intention to waive or otherwise limit its right. 
 

26. Any delay or failure of the Town to exercise its right to require a Conveyance after a 
Conveyance Event has occurred does not in any way limit the right of the Town to exercise 
its right to require a Conveyance at any time after another Conveyance Event has been 
discovered by the Town to have occurred.   
 

27. The Developer expressly waives any and all claims that the Developer may have, or could 
have, against the Town or Receiver that in any way relate to an allegation that the Town or 
Receiver has been unjustly enriched, or that are based upon quantum meruit and/or 
betterment, as a result of the Receiver exercising its right to require a Conveyance pursuant 
to the terms of this Agreement. 

 
LETTER OF CREDIT 
28. Concurrent with the execution of this Agreement, the Developer shall post a letter of credit, 

in a form satisfactory to the Town and in an amount of $250,000.00, for the purpose 
allowing the Town to draw upon the letter of credit pursuant to Section 10, above. 
 

REPRESENTATIONS AND WARRANTIES 
29. The Town represents and warrants to the Developer that: 

 
a. as of the date of this Agreement, the Durham Region in-force Official Plan, the 

Town’s in-force Official Plan and the in-force Zoning By-law applicable to the 
Development Lands permits the mixed-use development to be constructed upon the 
Development Lands; 



 
 

 
 

 
b. the Town will not initiate or grant any amendment to the in-force Official Plan or 

any amendment to the in-force Zoning By-law applicable to the Development 
Lands or pass an interim control by-law which would have the effect of prohibiting 
or delaying the construction of the mixed-use development. 

 
30. The Developer represents and warrants to the Town that as of the date of this Agreement: 

 
a. the Developer has the authority to enter into this Agreement and the ability to 

complete the obligations contemplated herein. 

 
ARBITRATION TO RESOLVE DISPUTES 
31. If the parties cannot, after good faith, discussions, agree upon the resolution of any dispute 

arising from the interpretation of a provision of this agreement, except as noted in Section 
33, below, then the parties agree that such dispute will be resolved by binding arbitration 
pursuant to the Arbitrations Act 1991, S.O. 1991, c. 17, as may be amended from time to 
time, on the following basis: 
 

a. The arbitration shall commence within 20 business days of delivery of an 
arbitration notice, which either party may deliver once one or both parties believe 
that a dispute is unlikely to be resolved in the absence of arbitration. 

b. Upon receipt of the arbitration notice, the parties have seven (7) business days to 
agree upon a single arbitrator. In the event that the parties cannot agree upon a 
single arbitrator, each party shall, within three (3) business days thereafter, name 
an arbitrator. The two arbitrators chosen shall then, within five (5) days of being 
named, select a third arbitrator who shall serve as the sole arbitrator. 

c. The selected arbitrator shall establish all procedural requirements of the arbitration 
pursuant to the Arbitrations Act, as well as the determination of costs that may be 
payable by one party to the other. 

d. In selecting an arbitrator, the parties acknowledge and agree that the arbitration 
shall commence no later than twenty (20) business days after the delivery of the 
arbitration notice and any arbitrator nominated shall be available within such dates. 
 

32. The parties acknowledge and agree that the right of the Town to require a Conveyance is 
not a matter that can be subject to the arbitration process set out above, and the parties 
further agree that the arbitrator has no jurisdiction to determine if the Town has the right, 
or had the right, to require a Conveyance pursuant to the terms of this Agreement. The 
Developer agrees that its obligation to effect a Conveyance in accordance with the terms 
of this Agreement is enforceable by specific performance and that an award of damages 
for breach of such obligation is not sufficient. 
 

33. The parties acknowledge and agree that the decision of the arbitrator shall be final.  
 



 
 

 
 

34. The parties acknowledge and agree that the expenses of any arbitration shall be borne by 
the parties in accordance with the decision of the arbitrator. 

 
NOTICE AND SERVICE UNDER THIS AGREEMENT 
35. The Town can be served at: 

65 Harwood Avenue South 
Ajax, ON 
L1S 2H9 
Attention:  Chief Administrative Officer 
 

36. The Developer can be served at: 
 
XXXXXXXXX 
 
 

37. The Receiver can be served at: 
 
11 King Street West, Suite 700,  
Toronto, ON 
M5H 4C7 
 
Attention: Bryan Tannenbaum 
Attention: Jeff Berger 
 
CC Thornton Grout Finnigan LLP 
100 Wellington Street West, Suite 3200 
Toronto, ON 
M5K 1K7 
 
Attention: Rebecca L. Kennedy 
Attention: Alexander Soutter 

 
38. Any notice if personally served shall be deemed to have been validly and effectively given 

and received on the date of delivery if received prior to 5:00 pm on a business day, 
otherwise the date of delivery shall be deemed to be the on the business day next following 
such date.  Any notice, if sent by facsimile or e-mail, shall deemed to have been validly 
and effectively given and received on the date of transmission if received prior to 5:00 pm 
on a business day, otherwise the date shall be deemed to be on the business day next 
following such date.  Notices given by regular mail shall be deemed to have been validly 
and effectively given on the fifth business day after the date upon which the notice was 
deposited in the mail for delivery. 
 

MISCELLANEOUS 



 
 

 
 

39. Notwithstanding any other provision of this Agreement, none of the provisions of this 
Agreement, including a provision stating the parties’ intentions, is intended to operate, nor 
will have the effect of operating, in any way to fetter Town of Ajax Council which 
authorized the execution of this agreement or any of its successor councils in the exercise 
of any of councils' discretionary powers, duties or authorities. The Developer hereby 
acknowledges that it will not obtain any advantageous planning or other consideration or 
treatment by virtue of it having entered into this Agreement or by virtue of the existence 
of this Agreement. 
 

40. Nothing in this Agreement shall be construed so as to make either party a partner of the 
other nor to have the parties engaged in any joint venture. 
 

41. This Agreement shall be registered by the Town on the Schedule “A” Lands and shall 
constitute a first registration thereon after the transfer of title to the Developer.  
 

42. It is agreed and acknowledged by the parties that each is satisfied as to the jurisdiction of 
the other to enter into this Agreement. The parties agrees that it will not challenge the 
jurisdiction of the other party to enter into this Agreement, nor will they challenge the 
legality of any provision in this Agreement. 
 

43. The parties covenant and agree that at all times, and from time-to-time hereafter, upon 
every reasonable written request so to do, they shall make, execute, deliver or cause to be 
made, done, executed and delivered, all such further acts, deeds, assurances and things as 
may be required or more effectively implementing and carrying out the true intent and 
meaning of this Agreement. 
 

44. Time shall be of the essence in all respect for the purposes of this Agreement. 
 

45. Any tender of documents of money may be made upon the party being tendered or upon 
its solicitors and money may be tendered by certified cheque, bank draft or a cheque from 
a solicitor’s trust account. 
 

46. This Agreement may not be assigned by either party without the prior written consent of 
any party and each party may unreasonably withhold their consent to any proposed 
assignment. 
 

47. This Agreement shall enure to the benefit of and shall be binding upon the parties and upon 
their permitted assigns and shall enure to the benefit of and be enforceable only by such 
permitted assigns which have received such assignment in the manner permitted by this 
Agreement. 
 

48. This Agreement is subject to compliance with the provisions of the Planning Act. 
 



 
 

 
 

49. This Agreement may be executed in counterparts, each of which is deemed to be an original 
and both of which taken together are deemed to constitute one and the same instrument, 
and production of one of the executed counterparts from each of the parties will be 
sufficient proof of execution of this Agreement. 

 
 
 
 
  



 
 

 
 

Schedule A 

 

PIN No. 26459-0050 (LT) – PT LT 3, PL 488 AJAX AS IN CO78428; AJAX – 134 HARWOOD  

 

PIN No. 26459-0046 (LT) – LT 6 PL 488 AJAX; AJAX – 148 HARWOOD; 

 

PIN No. 26459-0045 (LT) – LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 HARWOOD  

 

PIN No. 26456-0108 (LT) – PART OF MUNICIPAL PARKING AREA, PLAN 488 
PICKERING, PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; 
TOWN OF AJAX – 184/188 HARWOOD 

 

PIN No. 26459-0037 (LT) – LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 
AJAX AS IN CO52847; AJAX – 214 HARWOOD  

 

PIN No. 26459-0036 (LT) – TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN CO72557; 
TOWN OF AJAX – 224 HARWOOD 

 

PIN No. 26459-0035 (LT) – PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT FROM 
FRONT TO REAR AS SHOWN ON PL M27; S/T EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX – 226 HARWOOD  

 

  



 
 

 
 

Schedule B  

Development Plans 

PLAN/DRAWING PREPARED BY FINAL REVISION DATE 

A1.0 – Context Plan Kirkor Architects & Planners November 27, 2015 

A1.1 – Site Plan Kirkor Architects & Planners December 15, 2015 

A2.1 – Underground Parking 
Garage – Level P1 & P2 

Kirkor Architects & Planners December 15, 2015 

A2.2 – Level 1 Floor Plan Kirkor Architects & Planners December 15, 2015 

A2.3 – Mezzanine & Level 2 
Floor Plans 

Kirkor Architects & Planners November 27, 2015 

A2.4 – Level 3 & 4 Floor Plans Kirkor Architects & Planners November 27, 2015 

A2.5 – Level 5 & 6 Floor Plans Kirkor Architects & Planners November 27, 2015 

A2.6 – Level 7 & 8 Floor Plans Kirkor Architects & Planners November 27, 2015 

A2.7 – Level 9 & 10 Floor 
Plans 

Kirkor Architects & Planners November 27, 2015 

A2.8 – Mechanical 
Penthouse & Enlarged Plans 

Kirkor Architects & Planners November 27, 2015 

A3.1 – Exterior Elevations Kirkor Architects & Planners November 27, 2015 

A3.2 – Exterior Elevations 
(Courtyard) 

Kirkor Architects & Planners November 27, 2015 

A4.1 – Building Sections Kirkor Architects & Planners November 27, 2015 

A5.1 – Shadow Study Kirkor Architects & Planners November 27, 2015 

PCL-CMP-01 PCL March 20, 2015 

PCL-CMP-02 PCL March 20, 2015 

PCL-CMP-03 PCL March 20, 2015 

PCL-CMP-04 PCL March 20, 2015 

PCL-CMP-05 PCL March 20, 2015 

PCL-CMP-06 PCL March 20, 2015 



 
 

 
 

PLAN/DRAWING PREPARED BY FINAL REVISION DATE 

PCL-CMP-07 PCL March 20, 2015 

L-1a – Ground Level 
Landscape Plan 

MBTW December 16, 2015 

L-1b – Roof Level 4 
Landscape Plan 

MBTW September 22, 2015 

L-2 – Ground Level Grading 
Plan  

MBTW December 16, 2015 

L-3a – Ground Level Planting 
Plan 

MBTW December 16, 2015 

L-3b – Roof Level 4 Planting 
Plan 

MBTW December 16, 2015 

L-D1 – Landscape Details MBTW December 16, 2015 

L-D2 – Landscape Details MBTW December 16, 2015 

L-D3 – Landscape Details MBTW December 16, 2015 

L-D4 – Landscape Details MBTW December 16, 2015 

L-D5 – Paving Details MBTW December 16, 2015 

1 – General Notes Morrison Hershfield December 16, 2015 

2 – Surface Removal Plan Morrison Hershfield December 16, 2015 

3 – Sub-Surface Removal 
Plan 

Morrison Hershfield December 16, 2015 

4 – Storm Drainage Area Plan Morrison Hershfield December 16, 2015 

5 – Sanitary Drainage Area 
Plan 

Morrison Hershfield December 16, 2015 

6 – General Plan Morrison Hershfield December 16, 2015 

7 – Grading Plan Morrison Hershfield December 16, 2015 

8 – Erosion and 
Sedimentation Control Plan 

Morrison Hershfield November 27, 2015 

9 – Temporary Parking Plan 
Phase 1a 

Morrison Hershfield December 16, 2015 



 
 

 
 

PLAN/DRAWING PREPARED BY FINAL REVISION DATE 

10 – Plan and Profile Street 
“A” 

Morrison Hershfield December 16, 2015 

11 – Plan and Profile Street 
“B” 

Morrison Hershfield December 16, 2015 

12 – Plan and Profile Street 
“C”  

Morrison Hershfield December 16, 2015 

13 – Plan and Profile Street 
“C” 

Morrison Hershfield December 16, 2015 

14 – Plan and Profile Street 
“D” 

Morrison Hershfield December 16, 2015 

15 – Details Morrison Hershfield December 16, 2015 

16 – Lighting Layout Morrison Hershfield December 16, 2015 

17 – Photometric Layout Morrison Hershfield December 16, 2015 

18 – Electrical Details Morrison Hershfield December 16, 2015 

19 – Existing Vegetation 
Plan 

Morrison Hershfield/Matthew 
Hooker 

November 27, 2015 

20 – Tree List and Details Morrison Hershfield/Matthew 
Hooker 

November 27, 2015 

21 – Road Cross Sections Morrison Hershfield December 16, 2015 

22 – Utility Coordination Plan Morrison Hershfield December 16, 2015 

TMIP’s 
9766C001, 9766C002, 
9766C003 

LEA Consulting Ltd. December 18, 2015 

Truck Turning Movements 
P1, P2, P3, P4, P5 & P6 

LEA Consulting Ltd. December 18, 2015 

Stormwater Management 
Report 

Morrison Hershfield December 16, 2015 

 

  



 
 

 
 

Schedule C 

 

PIN No. 26456-0108 (LT) – PART OF MUNICIPAL PARKING AREA, PLAN 488 
PICKERING, PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; 
TOWN OF AJAX – 184/188 HARWOOD 

 

PIN No. 26459-0037 (LT) – LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 
AJAX AS IN CO52847; AJAX – 214 HARWOOD  

 

PIN No. 26459-0036 (LT) – TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN CO72557; 
TOWN OF AJAX – 224 HARWOOD 

 

PIN No. 26459-0035 (LT) – PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT FROM 
FRONT TO REAR AS SHOWN ON PL M27; S/T EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX – 226 HARWOOD  

 

 
 
 
 
 
 
 
 
 
 
 
  



 
 

 
 

Schedule D 

Site Plan Agreement 

 
 





















































 

 

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED AND 
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

2615333 ONTARIO INC. 

Applicant 

- and - CENTRAL PARK AJAX DEVELOPMENTS PHASE 1 INC., et al 
 

Respondents 

 Court File No. CV-20-00651299-00CL 

 ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

Proceedings commenced at Toronto, Ontario 

 
ORDER 

(Approving Sale Procedure and Ancillary Matters) 

 Thornton Grout Finnigan LLP 
TD West Tower, Toronto-Dominion Centre 
100 Wellington Street West, Suite 3200 
Toronto, ON M5K 1K7 
 
Rebecca L. Kennedy (LSO# 61146S) 
Tel:  (416) 304-0603  
Email: rkennedy@tgf.ca  
 
Alexander Soutter (LSO# 72403T) 
Tel: (416) 304-0595  
Email: asoutter@tgf.ca  
 
Lawyers for the Court-appointed Receiver, RSM Canada Limited 

 

mailto:rkennedy@tgf.ca
mailto:asoutter@tgf.ca


 
 
 
 
 

APPENDIX “F” 
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From: John Hart <jhart@ritchieketcheson.com>
Sent: Wednesday, May 15, 2024 12:20 PM
To: Alexander Soutter; Rebecca Kennedy
Cc: 'Bryan Tannenbaum'; 'Jeffrey Berger'; 'Geoff Romanowski'
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057]

Starting at 5 pm is not an issue for me. I have not checked the availability of Mr. Romanowski. While his 
attendance is preferable, it is not necessary on Tuesday. 
 
John 
 

From: Alexander Soutter <ASoutter@tgf.ca>  
Sent: Wednesday, May 15, 2024 12:06 PM 
To: John Hart <jhart@ritchieketcheson.com>; Rebecca Kennedy <Rkennedy@tgf.ca> 
Cc: 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' <jberger@tdbadvisory.ca>; 'Geoff 
Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Good aŌernoon,  
 
I am available Tuesday aŌernoon. I’d prefer we start at 5pm if possible. 
 
If that works, please let me know and I’ll send a Teams link. I suggest that we have Bryan, Jeff and Geoff join.  
 
Regards,  
Alex 
 

To help protect you r priv acy, Microsoft Office prevented automatic download of this picture from the Internet.

 

Alexander  Soutter | ASoutter@tgf.ca | Direct Line +1 416-304-0595  |  www.tgf.ca  
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304
and delete this e-mail without forwarding it or making a copy. 
 

 

From: John Hart <jhart@ritchieketcheson.com>  
Sent: Wednesday, May 15, 2024 10:12 AM 
To: Rebecca Kennedy <Rkennedy@tgf.ca>; Alexander Soutter <ASoutter@tgf.ca> 
Cc: 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' <jberger@tdbadvisory.ca>; 'Geoff 
Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Good Morning Ms. Kennedy 
 
I appeared before the General Government Committee of Town Council of Ajax on Monday May 13, 2024 (I had 
previously referenced my anticipated attendance as being before Town Council itself and I apologize for that 
error). At that time, the Central Park Ajax matter was discussed and instructions were provided, which instructions 
are required to be ratified by Town Council at its meeting on May 21, 2024. Immediately after ratification, I shall 
advise you of how the Town has instructed me to proceed. For your reference, I attach the Report of the General 
Government Committee, in which this matter is noted as being “Carried” (see pages 94 and 98). 
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It is likely that Town Council will ratify the recommendation of General Government Committee presented to it for 
consideration; nonetheless, I am required to wait until my instructions are ratified before I can engage in any 
communication regarding same. 
Could we schedule a meeting for late on Tuesday (after 5 pm) so that I can apprise you of the Town’s position. 
Thank you. 
 
John 
 

From: Rebecca Kennedy <Rkennedy@tgf.ca>  
Sent: Wednesday, May 15, 2024 8:59 AM 
To: John Hart <jhart@ritchieketcheson.com>; Alexander Soutter <ASoutter@tgf.ca> 
Cc: 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' <jberger@tdbadvisory.ca>; 'Geoff 
Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Mr. Hart, 
 
Do you have instructions? We need an update. 
 
Thanks, 
Rebecca  
  
Rebecca Kennedy  |  rkennedy@tgf.ca  | Direct Line: 416-304-0603  |  Thornton Grout Finnigan LLP  |  Suite 3200, 100 Wellington Street West, 
P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7  |  Phone: 416-304-1616  |  Fax:  416-304-1313  |  www.tgf.ca 
  

 

Rebecca  Kennedy | Rkennedy@tgf.ca | Direct Line +1 416 304 0603  |  www.tgf.ca  
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304
and delete this e-mail without forwarding it or making a copy. 
 

 

From: John Hart <jhart@ritchieketcheson.com>  
Sent: Friday, May 10, 2024 12:50 PM 
To: Alexander Soutter <ASoutter@tgf.ca> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' 
<jberger@tdbadvisory.ca>; 'Geoff Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Good Afternoon, Mr. Soutter 
 
I expect to receive instructions on Monday afternoon when I appear before Ajax Town Council at a closed session 
convened for the purpose of addressing the various issues that presently exist. 
I will communicate with you thereafter in accordance with the instructions that I receive. 
Have a good weekend. 
 
 
 
 
John R. Hart 
Ritchie, Ketcheson, Hart & Biggart LLP 
1 Eva Road, Ste. 206 
TORONTO, Ontario 
M9C 4Z5 
 
Tele: 416 622 6601 Ext 1009 NEW EXTENSION 
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Fax:   416 622 4713 
 
 
 

From: Alexander Soutter <ASoutter@tgf.ca>  
Sent: Friday, May 10, 2024 12:45 PM 
To: John Hart <jhart@ritchieketcheson.com> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' 
<jberger@tdbadvisory.ca>; 'Geoff Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Good aŌernoon Mr. Hart, 
We trust you have instrucƟons now. Please respond to our quesƟons. 
 
Regards,  
 
 

 

Alexander  Soutter | ASoutter@tgf.ca | Direct Line +1 416-304-0595  |  www.tgf.ca  
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304
and delete this e-mail without forwarding it or making a copy. 
 

 

From: John Hart <jhart@ritchieketcheson.com>  
Sent: Monday, May 6, 2024 11:14 AM 
To: Alexander Soutter <ASoutter@tgf.ca> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' 
<jberger@tdbadvisory.ca>; 'Geoff Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Dear Mr. Soutter 
 
I reference your e-mail dated April 30, 2024, set out below. 
 
I have a meeting scheduled today with Senior StaƯ of Ajax and a meeting scheduled with the Mayor and Senior 
StaƯ on Thursday. Once I have instructions to respond to your specific questions, I will do so. 
 
I do wish to oƯer one comment. At our last meeting, the Town provided “outside the box” proposals in order to find 
a way to sell this property. Thinking “outside the box” seems to be required because of the diƯiculties related to 
creating a mutually agreeable “Right of Repurchase”. The Town  and the main Creditor spent a great deal of time 
trying to find a “Right of Repurchase” that could be included in the proposed development agreement. According 
to the Receiver, that Right of Repurchase was rejected by the marketplace. Accordingly, the only way that an 
“acceptable” Right of Repurchase could possibly be created would be with the involvement of the proposed 
Stalking Horse bidder, in order to determine what would be acceptable to it. I am not presently in a position to oƯer 
any comment that the Town may have on the proposed Stalking Horse bidder. That being said, if the Receiver 
wants to have the Stalking Horse bidder discuss a Right of Repurchase on a WITHOUT INSTRUCTIONS WITHOUT 
PREJUDICE basis, then the Town would participate in such venture. I want to be clear that this oƯer is being made 
solely to accommodate the apparent tight deadlines that exist and should not be construed as an acceptance in 
any way of either the Stalking Horse bid or the Stalking Horse bidder. 
 
I will provide you with information and instructions as I receive same. 
 
Thank you. 
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John R. Hart 
Ritchie, Ketcheson, Hart & Biggart LLP 
1 Eva Road, Ste. 206 
TORONTO, Ontario 
M9C 4Z5 
 
Tele: 416 622 6601 Ext 1009  
Fax:   416 622 4713 
 
 
 
 

From: Alexander Soutter <ASoutter@tgf.ca>  
Sent: Tuesday, April 30, 2024 7:58 PM 
To: John Hart <jhart@ritchieketcheson.com> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' 
<jberger@tdbadvisory.ca>; 'Geoff Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Dear Mr. Hart,  
 
It has been 14 days since our emails now. We need to know if the proposed Stalking Horse Bidder is a saƟsfactory 
purchaser. Please update us on the Town’s posiƟon and where we are in the Ɵmeline that you refer to below. That 
Ɵmeline, taking a month to answer a quesƟon that calls for a binary answer, won’t do, parƟcularly given the drop dead 
date we all have as a result of the maturity of Hillmount’s facility at the end of this year. 
 
To avoid further delay, please also give us the Town’s posiƟon on the meaning of what Right of Repurchase would be 
“substanƟvely similar” to the one provided for in the original development agreement. 
 
Regards,  
 
 

 

Alexander  Soutter | ASoutter@tgf.ca | Direct Line +1 416-304-0595  |  www.tgf.ca  
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304
and delete this e-mail without forwarding it or making a copy. 
 

 

From: John Hart <jhart@ritchieketcheson.com>  
Sent: Tuesday, April 16, 2024 5:08 PM 
To: Alexander Soutter <ASoutter@tgf.ca> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' 
<jberger@tdbadvisory.ca>; 'Geoff Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: [EXTERNAL]RE: Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
Importance: High 
 
Dear Mr. Soutter 
 
I want to first address your last point. I am not in a position on Tuesday April 16, 2024 to provide you with a position 
on Friday April 19, 2024 about whether the Town considers the proposed Stalking Horse Bidder as a “satisfactory 
purchaser”. I must again remind you that I take instructions from the Town Council of Ajax and such 
instructions can only be received at a properly convened meeting of Town Council. Advising me as Counsel 
for the Town on a Tuesday that you want instructions by Friday is eminently unreasonable. 
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That being said, I in the process of drafting a report to Town Council in which I am seeking instructions from Town 
Council and can include that request therein. The time lines within which I am presently working are as follows:  
 

- April 19th to report to CAO; 
- Week of April 22nd – report to the Mayor and get direction to proceed to Council; 
- Week of April 29th – determine meeting date to brief/get direction from Council; 
- Meeting no later than May 13th General Government Committee meeting.  

 
Mr. Romanowski is presently out of the oƯice but has advised me that he will be reviewing his e-mails from time to 
time. As I am an external counsel, I am not in a position to arrange/schedule Special Meetings and therefore make 
no comment about the possibility of same. Nonetheless, I do acknowledge that Special Meetings of Town Council 
can be called on certain matters using requisite procedures.  
I will respond to your various other points shortly. 
 
 
John R. Hart 
Counsel for the Town of Ajax 
 
Ritchie, Ketcheson, Hart & Biggart LLP 
1 Eva Road, Ste. 206 
TORONTO, Ontario 
M9C 4Z5 
 
Tele: 416 622 6601 Ext 1009  
Fax:   416 622 4713 
 
 
 
 

From: Alexander Soutter <ASoutter@tgf.ca>  
Sent: Tuesday, April 16, 2024 4:39 PM 
To: John Hart <jhart@ritchieketcheson.com> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; Bryan Tannenbaum <btannenbaum@tdbadvisory.ca>; Jeffrey Berger 
<jberger@tdbadvisory.ca>; Geoff Romanowski <Geoff.Romanowski@ajax.ca> 
Subject: Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Dear Mr. Hart,  
  
Thank you for meeting with us virtually on April 3rd. As we advised on the call, the Receiver is considering proposing a 
further sale procedure with RPL Holdings Limited (the “Stalking Horse Bidder”) to be a stalking horse bidder. If that path 
were taken, the next steps in this proceeding would be to (a) finalize a development agreement acceptable to the 
Stalking Horse Bidder, the Town, the Receiver and the Applicant, (b) finalize a stalking horse agreement acceptable to 
the stalking horse bidder and the Receiver, (c) return to Court to seek approval of an updated sale procedure, (d) carry 
out that procedure and close on the successful bid. We discussed that four-point framework with you on our call.  
  
We also discussed the issues with the draft development agreement that was before the Court in June 2023 that will 
need to change: (a) the timing for construction milestones will need to change given the feedback that the Receiver has 
obtained from the market; (b) the Receiver can no longer hold the purchase price in escrow given the maturity of the 
Hillmount facility, and will have to be able to make a final distribution to creditors before that deadline; and (c) whether 
the Town would agree to include some of the “incentives” contained in the original development agreement. On that 
point, on our call you advised that the Town would consider including a right of first refusal relating to the Phase 2 and 
Phase 3 lands (as those terms were used in the original development agreement).  
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Further, you advised that the restriction on the height of a building to be constructed on the receivership lands has 
changed. The heigh was previously limited to 10 storeys because of a nearby steam generating facility. You advised that 
because that facility is not an environmental factor anymore, the height of the building need not be restricted to 10 
storeys. 
  
We have not yet raised the potential for a stalking horse bid with the proposed Stalking Horse Bidder but, given the 
extent of their participation in the last sale procedure we hope they will be interested. On our call you advised that the 
Town may take the position that the proposed Stalking Horse Bidder is not a satisfactory purchaser of the lands subject 
to this receivership in the eyes of the Town. We were surprised to hear this. The Town had previously advised us of its 
concerns regarding the proposed Stalking Horse Bidder’s past projects, but nevertheless confirmed that the proposed 
Stalking Horse Bidder was acceptable on a preliminary basis. There were extensive negotiations with the proposed 
Stalking Horse Bidder that also involved the Town between mid-September and early November 2023. After the sale 
procedure failed, you even raised the potential of having this proposed Stalking Horse Bidder purchase the receivership 
lands from the Receiver with me on a telephone call on December 8, 2023. At no point did the Town advise that the 
proposed Stalking Horse Bidder might not be acceptable. 
  
Please confirm that, without prejudice to your position regarding what an acceptable development agreement might 
entail, the proposed Stalking Horse Bidder is a satisfactory purchaser from the Town’s perspective. Please advise by the 
end of the week. 
 
If the Town has other views regarding a further sale procedure or bidder, please propose those views in writing. 
  
Regards, 
 

 

 

 

Alexander Soutter | Associate | ASoutter@tgf.ca | Direct Line +1 416-304-0595  | | | Suite 3200, TD West Tower, 100 Wellington 
Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7 | 416-304-1616 | Fax: 416-304-1313 | www.tgf.ca  
 

PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616 
and delete this e-mail without forwarding it or making a copy.  To Unsubscribe/Opt-Out of any electronic communication with Thornton Grout Finnigan, you can do so by clicking 
the following link:  Unsubscribe 
Version2020 
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From: John Hart <jhart@ritchieketcheson.com>
Sent: Thursday, May 23, 2024 4:21 PM
To: Alexander Soutter
Cc: 'Bryan Tannenbaum'; 'Jeffrey Berger'; 'Geoff Romanowski'; Rebecca Kennedy
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057]
Attachments: 20240523161556.pdf

Good Afternoon All 
 
Please find attached my letter to the Receiver confirming the advice given at the Teams meeting on May 21, 2024 
that the Town wishes to  make an oƯer to purchase the Central Park Ajax lands. 
 
John 
 

From: Alexander Soutter <ASoutter@tgf.ca>  
Sent: Thursday, May 23, 2024 2:52 PM 
To: John Hart <jhart@ritchieketcheson.com> 
Cc: 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' <jberger@tdbadvisory.ca>; 'Geoff 
Romanowski' <Geoff.Romanowski@ajax.ca>; Rebecca Kennedy <Rkennedy@tgf.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Hi John,  
We are writing further to our videoconference on May 21, 2024. You advised during that call that the Town intended to 
make an offer to buy the property subject to this receivership and that we should expect a letter from you regarding this 
offer by the end of the day yesterday. We have not received one. Please let us know when we can expect it. 
Regards, 
Alex 
 

To help protect you r priv acy, Microsoft Office prevented automatic download of this picture from the Internet.

 

Alexander  Soutter | ASoutter@tgf.ca | Direct Line +1 416-304-0595  |  www.tgf.ca  
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304
and delete this e-mail without forwarding it or making a copy. 
 

 

From: Rebecca Kennedy <Rkennedy@tgf.ca>  
Sent: Wednesday, May 15, 2024 1:24 PM 
To: Alexander Soutter <ASoutter@tgf.ca>; John Hart <jhart@ritchieketcheson.com> 
Cc: 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' <jberger@tdbadvisory.ca>; 'Geoff 
Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership 
 
As I advised Alex, I have court Tuesday aŌernoon, which may go late. Please proceed without me, and I will circle with 
the team aŌer the meeƟng. 
 

From: Alexander Soutter <ASoutter@tgf.ca>  
Sent: Wednesday, May 15, 2024 12:06 PM 
To: John Hart <jhart@ritchieketcheson.com>; Rebecca Kennedy <Rkennedy@tgf.ca> 
Cc: 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' <jberger@tdbadvisory.ca>; 'Geoff 
Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
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Good aŌernoon,  
 
I am available Tuesday aŌernoon. I’d prefer we start at 5pm if possible. 
 
If that works, please let me know and I’ll send a Teams link. I suggest that we have Bryan, Jeff and Geoff join.  
 
Regards,  
Alex 
 

From: John Hart <jhart@ritchieketcheson.com>  
Sent: Wednesday, May 15, 2024 10:12 AM 
To: Rebecca Kennedy <Rkennedy@tgf.ca>; Alexander Soutter <ASoutter@tgf.ca> 
Cc: 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' <jberger@tdbadvisory.ca>; 'Geoff 
Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Good Morning Ms. Kennedy 
 
I appeared before the General Government Committee of Town Council of Ajax on Monday May 13, 2024 (I had 
previously referenced my anticipated attendance as being before Town Council itself and I apologize for that 
error). At that time, the Central Park Ajax matter was discussed and instructions were provided, which instructions 
are required to be ratified by Town Council at its meeting on May 21, 2024. Immediately after ratification, I shall 
advise you of how the Town has instructed me to proceed. For your reference, I attach the Report of the General 
Government Committee, in which this matter is noted as being “Carried” (see pages 94 and 98). 
It is likely that Town Council will ratify the recommendation of General Government Committee presented to it for 
consideration; nonetheless, I am required to wait until my instructions are ratified before I can engage in any 
communication regarding same. 
Could we schedule a meeting for late on Tuesday (after 5 pm) so that I can apprise you of the Town’s position. 
Thank you. 
 
John 
 

From: Rebecca Kennedy <Rkennedy@tgf.ca>  
Sent: Wednesday, May 15, 2024 8:59 AM 
To: John Hart <jhart@ritchieketcheson.com>; Alexander Soutter <ASoutter@tgf.ca> 
Cc: 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' <jberger@tdbadvisory.ca>; 'Geoff 
Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Mr. Hart, 
 
Do you have instructions? We need an update. 
 
Thanks, 
Rebecca  
  
Rebecca Kennedy  |  rkennedy@tgf.ca  | Direct Line: 416-304-0603  |  Thornton Grout Finnigan LLP  |  Suite 3200, 100 Wellington Street West, 
P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7  |  Phone: 416-304-1616  |  Fax:  416-304-1313  |  www.tgf.ca 
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Rebecca  Kennedy | Rkennedy@tgf.ca | Direct Line +1 416 304 0603  |  www.tgf.ca  
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304
and delete this e-mail without forwarding it or making a copy. 
 

 

From: John Hart <jhart@ritchieketcheson.com>  
Sent: Friday, May 10, 2024 12:50 PM 
To: Alexander Soutter <ASoutter@tgf.ca> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' 
<jberger@tdbadvisory.ca>; 'Geoff Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Good Afternoon, Mr. Soutter 
 
I expect to receive instructions on Monday afternoon when I appear before Ajax Town Council at a closed session 
convened for the purpose of addressing the various issues that presently exist. 
I will communicate with you thereafter in accordance with the instructions that I receive. 
Have a good weekend. 
 
 
 
 
John R. Hart 
Ritchie, Ketcheson, Hart & Biggart LLP 
1 Eva Road, Ste. 206 
TORONTO, Ontario 
M9C 4Z5 
 
Tele: 416 622 6601 Ext 1009 NEW EXTENSION 
Fax:   416 622 4713 
 
 
 

From: Alexander Soutter <ASoutter@tgf.ca>  
Sent: Friday, May 10, 2024 12:45 PM 
To: John Hart <jhart@ritchieketcheson.com> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' 
<jberger@tdbadvisory.ca>; 'Geoff Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Good aŌernoon Mr. Hart, 
We trust you have instrucƟons now. Please respond to our quesƟons. 
 
Regards,  
 
 

 

Alexander  Soutter | ASoutter@tgf.ca | Direct Line +1 416-304-0595  |  www.tgf.ca  
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304
and delete this e-mail without forwarding it or making a copy. 
 

 

From: John Hart <jhart@ritchieketcheson.com>  
Sent: Monday, May 6, 2024 11:14 AM 
To: Alexander Soutter <ASoutter@tgf.ca> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' 
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<jberger@tdbadvisory.ca>; 'Geoff Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Dear Mr. Soutter 
 
I reference your e-mail dated April 30, 2024, set out below. 
 
I have a meeting scheduled today with Senior StaƯ of Ajax and a meeting scheduled with the Mayor and Senior 
StaƯ on Thursday. Once I have instructions to respond to your specific questions, I will do so. 
 
I do wish to oƯer one comment. At our last meeting, the Town provided “outside the box” proposals in order to find 
a way to sell this property. Thinking “outside the box” seems to be required because of the diƯiculties related to 
creating a mutually agreeable “Right of Repurchase”. The Town  and the main Creditor spent a great deal of time 
trying to find a “Right of Repurchase” that could be included in the proposed development agreement. According 
to the Receiver, that Right of Repurchase was rejected by the marketplace. Accordingly, the only way that an 
“acceptable” Right of Repurchase could possibly be created would be with the involvement of the proposed 
Stalking Horse bidder, in order to determine what would be acceptable to it. I am not presently in a position to oƯer 
any comment that the Town may have on the proposed Stalking Horse bidder. That being said, if the Receiver 
wants to have the Stalking Horse bidder discuss a Right of Repurchase on a WITHOUT INSTRUCTIONS WITHOUT 
PREJUDICE basis, then the Town would participate in such venture. I want to be clear that this oƯer is being made 
solely to accommodate the apparent tight deadlines that exist and should not be construed as an acceptance in 
any way of either the Stalking Horse bid or the Stalking Horse bidder. 
 
I will provide you with information and instructions as I receive same. 
 
Thank you. 
 
 
John R. Hart 
Ritchie, Ketcheson, Hart & Biggart LLP 
1 Eva Road, Ste. 206 
TORONTO, Ontario 
M9C 4Z5 
 
Tele: 416 622 6601 Ext 1009  
Fax:   416 622 4713 
 
 
 
 

From: Alexander Soutter <ASoutter@tgf.ca>  
Sent: Tuesday, April 30, 2024 7:58 PM 
To: John Hart <jhart@ritchieketcheson.com> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' 
<jberger@tdbadvisory.ca>; 'Geoff Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: RE: [EXTERNAL] Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Dear Mr. Hart,  
 
It has been 14 days since our emails now. We need to know if the proposed Stalking Horse Bidder is a saƟsfactory 
purchaser. Please update us on the Town’s posiƟon and where we are in the Ɵmeline that you refer to below. That 
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Ɵmeline, taking a month to answer a quesƟon that calls for a binary answer, won’t do, parƟcularly given the drop dead 
date we all have as a result of the maturity of Hillmount’s facility at the end of this year. 
 
To avoid further delay, please also give us the Town’s posiƟon on the meaning of what Right of Repurchase would be 
“substanƟvely similar” to the one provided for in the original development agreement. 
 
Regards,  
 
 

 

Alexander  Soutter | ASoutter@tgf.ca | Direct Line +1 416-304-0595  |  www.tgf.ca  
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304
and delete this e-mail without forwarding it or making a copy. 
 

 

From: John Hart <jhart@ritchieketcheson.com>  
Sent: Tuesday, April 16, 2024 5:08 PM 
To: Alexander Soutter <ASoutter@tgf.ca> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; 'Bryan Tannenbaum' <btannenbaum@tdbadvisory.ca>; 'Jeffrey Berger' 
<jberger@tdbadvisory.ca>; 'Geoff Romanowski' <Geoff.Romanowski@ajax.ca> 
Subject: [EXTERNAL]RE: Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
Importance: High 
 
Dear Mr. Soutter 
 
I want to first address your last point. I am not in a position on Tuesday April 16, 2024 to provide you with a position 
on Friday April 19, 2024 about whether the Town considers the proposed Stalking Horse Bidder as a “satisfactory 
purchaser”. I must again remind you that I take instructions from the Town Council of Ajax and such 
instructions can only be received at a properly convened meeting of Town Council. Advising me as Counsel 
for the Town on a Tuesday that you want instructions by Friday is eminently unreasonable. 
That being said, I in the process of drafting a report to Town Council in which I am seeking instructions from Town 
Council and can include that request therein. The time lines within which I am presently working are as follows:  
 

- April 19th to report to CAO; 
- Week of April 22nd – report to the Mayor and get direction to proceed to Council; 
- Week of April 29th – determine meeting date to brief/get direction from Council; 
- Meeting no later than May 13th General Government Committee meeting.  

 
Mr. Romanowski is presently out of the oƯice but has advised me that he will be reviewing his e-mails from time to 
time. As I am an external counsel, I am not in a position to arrange/schedule Special Meetings and therefore make 
no comment about the possibility of same. Nonetheless, I do acknowledge that Special Meetings of Town Council 
can be called on certain matters using requisite procedures.  
I will respond to your various other points shortly. 
 
 
John R. Hart 
Counsel for the Town of Ajax 
 
Ritchie, Ketcheson, Hart & Biggart LLP 
1 Eva Road, Ste. 206 
TORONTO, Ontario 
M9C 4Z5 
 
Tele: 416 622 6601 Ext 1009  
Fax:   416 622 4713 
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From: Alexander Soutter <ASoutter@tgf.ca>  
Sent: Tuesday, April 16, 2024 4:39 PM 
To: John Hart <jhart@ritchieketcheson.com> 
Cc: Rebecca Kennedy <Rkennedy@tgf.ca>; Bryan Tannenbaum <btannenbaum@tdbadvisory.ca>; Jeffrey Berger 
<jberger@tdbadvisory.ca>; Geoff Romanowski <Geoff.Romanowski@ajax.ca> 
Subject: Central Park Ajax Receivership [IMAN-CLIENT.FID140057] 
 
Dear Mr. Hart,  
  
Thank you for meeting with us virtually on April 3rd. As we advised on the call, the Receiver is considering proposing a 
further sale procedure with RPL Holdings Limited (the “Stalking Horse Bidder”) to be a stalking horse bidder. If that path 
were taken, the next steps in this proceeding would be to (a) finalize a development agreement acceptable to the 
Stalking Horse Bidder, the Town, the Receiver and the Applicant, (b) finalize a stalking horse agreement acceptable to 
the stalking horse bidder and the Receiver, (c) return to Court to seek approval of an updated sale procedure, (d) carry 
out that procedure and close on the successful bid. We discussed that four-point framework with you on our call.  
  
We also discussed the issues with the draft development agreement that was before the Court in June 2023 that will 
need to change: (a) the timing for construction milestones will need to change given the feedback that the Receiver has 
obtained from the market; (b) the Receiver can no longer hold the purchase price in escrow given the maturity of the 
Hillmount facility, and will have to be able to make a final distribution to creditors before that deadline; and (c) whether 
the Town would agree to include some of the “incentives” contained in the original development agreement. On that 
point, on our call you advised that the Town would consider including a right of first refusal relating to the Phase 2 and 
Phase 3 lands (as those terms were used in the original development agreement).  
  
Further, you advised that the restriction on the height of a building to be constructed on the receivership lands has 
changed. The heigh was previously limited to 10 storeys because of a nearby steam generating facility. You advised that 
because that facility is not an environmental factor anymore, the height of the building need not be restricted to 10 
storeys. 
  
We have not yet raised the potential for a stalking horse bid with the proposed Stalking Horse Bidder but, given the 
extent of their participation in the last sale procedure we hope they will be interested. On our call you advised that the 
Town may take the position that the proposed Stalking Horse Bidder is not a satisfactory purchaser of the lands subject 
to this receivership in the eyes of the Town. We were surprised to hear this. The Town had previously advised us of its 
concerns regarding the proposed Stalking Horse Bidder’s past projects, but nevertheless confirmed that the proposed 
Stalking Horse Bidder was acceptable on a preliminary basis. There were extensive negotiations with the proposed 
Stalking Horse Bidder that also involved the Town between mid-September and early November 2023. After the sale 
procedure failed, you even raised the potential of having this proposed Stalking Horse Bidder purchase the receivership 
lands from the Receiver with me on a telephone call on December 8, 2023. At no point did the Town advise that the 
proposed Stalking Horse Bidder might not be acceptable. 
  
Please confirm that, without prejudice to your position regarding what an acceptable development agreement might 
entail, the proposed Stalking Horse Bidder is a satisfactory purchaser from the Town’s perspective. Please advise by the 
end of the week. 
 
If the Town has other views regarding a further sale procedure or bidder, please propose those views in writing. 
  
Regards, 
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Alexander Soutter | Associate | ASoutter@tgf.ca | Direct Line +1 416-304-0595  | | | Suite 3200, TD West Tower, 100 Wellington 
Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7 | 416-304-1616 | Fax: 416-304-1313 | www.tgf.ca  
 

PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named 
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616 
and delete this e-mail without forwarding it or making a copy.  To Unsubscribe/Opt-Out of any electronic communication with Thornton Grout Finnigan, you can do so by clicking 
the following link:  Unsubscribe 
Version2020 
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Doc#4099792v2 

AGREEMENT OF PURCHASE AND SALE 

This AGREEMENT made the 27th 
 
day of June, 2024.  

BETWEEN: 

TDB RESTRUCTURING LIMITED, (the “Receiver”) 
in its capacity as Court-Appointed Receiver over the lands and 
premises set out on Schedule “A” attached hereto and not in its 
personal or corporate capacity  

(the “Vendor”) 

and 

1000612843 ONTARIO INC. 

(the “Purchaser”) 

NOTE TO PURCHASER: 

Please indicate below which of the following lands this Agreement of Purchase 
and Sale relates to: 

Development Lands, Utility Lands and Commercial Lands 

☐Development Lands and Utility Lands only

☐Commercial Lands only

In the event that this Agreement of Purchase and Sale does not include the 
Development Lands and Utility Lands, any reference in this Agreement of Purchase and 
Sale to the Development Agreement shall be considered inapplicable. For greater 
certainty, neither the Development Lands nor the Utility Lands can be purchased without 
also purchasing the other.  

RECITALS: 

A. Pursuant to the Order of the Ontario Superior Court of Justice (Commercial List)
(the "Court") dated April 15, 2021, (the "Appointment Order") the Receiver was
appointed as receiver over the lands legally described in Schedule “A” attached
hereto;

B. The Vendor desires to sell and the Purchaser desires to purchase the Purchased
Assets, as more particularly set out herein, subject to the terms and conditions
hereof.
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NOW THEREFORE in consideration of the mutual covenants and agreements set forth 
in this Agreement and for other good and valuable consideration (the receipt and 
sufficiency of which is hereby acknowledged) the Parties covenant and agree as follows: 

SECTION 1 - INTERPRETATION 

1.1 Definitions 

In this Agreement, unless the context clearly indicates otherwise, the following terms shall 
have the following meanings: 

(a) “Acceptance Date” means the date that this Agreement is executed and 
delivered by the Parties it being acknowledged by the Purchaser that this 
Agreement will not be effective or binding until the Vesting Order has been 
granted; 

(b) “Agent” shall mean Avison-Young Commercial Real Estate Services, LP; 

(c) "Agreement" means this Agreement of Purchase and Sale, including the 
Schedules to this Agreement, as it or they may be amended or 
supplemented from time to time, and the expressions "hereof", "herein", 
"hereto", "hereunder", "hereby" and similar expressions refer to this 
Agreement and not to any particular Section or other portion of this 
Agreement; 

(d) "Applicable Laws" means, with respect to the Purchased Assets or to any 
Person, property, transaction or event, all laws, by-laws, rules, regulations, 
orders, judgments, decrees, decisions or other requirements having the 
force of law relating to or applicable to such Person, property, transaction 
or event; 

(e) “Assumed Charge” has the meaning ascribed to it in Section 2.18; 

(f) “Assumed Liabilities” has the meaning ascribed to it in Section 2.10;  

(g) "Business Day" means a day on which banks and the Land Registry Office 
for the Region of Durham are open for business but does not include a 
Saturday, Sunday, or statutory holiday in the Province of Ontario; 

(h) "CIM" means the confidential information memorandum prepared by the 
Agent;  

(i) "Claim" means any claim, demand, action, cause of action, damage, loss, 
cost, liability or expense (including legal fees on a substantial indemnity 
basis) and all costs incurred in investigating or pursuing any of the foregoing 
or any proceeding relating to any of the foregoing; 

(j) "Closing" means the successful completion of the Transaction; 



3 

 

 

 

(k) "Closing Date" means the date which is three (3) days immediately 
following the date upon which the Vesting Order is granted, or the next 
Business Day, as applicable, or such other date as the Parties may mutually 
agree upon; 

(l) “Commercial Lands” means those lands bearing PINs 26459-0050 (LT), 
26459-0046 (LT) and 26459-0045 (LT); 

(m) “Conveyance Event” has the meaning ascribed to it in Section 2.14;  

(n) “Court” means the Court defined in the first recital of this Agreement; 

(o) "Data Room" means the electronic data room established by or on behalf 
of the Vendor containing the Property Documents for review by the 
Purchaser;  

(p) “Development Agreement” means the agreement in the form of the 
agreement set out at Schedule “C”;  

(q) “Development Lands” means those lands bearing PIN 26456-0108 (LT); 

(r) “Debtor” means all or any one of 9617680 Canada Inc., 9654372 Canada 
Inc., Central Park Ajax Developments Phase 1 Inc., 9654488 Canada Inc., 
9654461 Canada Inc. and 9654445 Canada Inc.;  

(s) “Deposit” has the meaning ascribed to it in Section 2.5; 

(t) "Encumbrance" means any mortgage, charge, pledge, hypothecation, 
security interest, trust, deemed trust (statutory or otherwise) assignment, 
lien (statutory or otherwise), Claim, title retention agreement or 
arrangement, restrictive covenant, rights of way, easements, 
encroachments, reserves, or other encumbrance of any nature or any other 
arrangement or condition which, in substance, secures payment or 
performance of an obligation; 

(u) “Environmental Condition” has the meaning ascribed to it in Section 
2.2(a);  

(v) "Environmental Laws" means all Applicable Laws concerning pollution or 
protection of the natural environment or otherwise relating to the 
environment or health or safety matters, including Applicable Laws 
pertaining to (i) reporting, licensing, permitting, investigating and 
remediating the presence of Hazardous Materials, and (ii) the storage, 
generation, use, handling, manufacture, processing, transportation, 
treatment, release and disposal of Hazardous Materials including without 
limiting the generality of the foregoing the following any written policies and 
guidelines and directives, administrative rulings or interpretations, that are 
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in effect and applicable to the Vendor or the Property on the Closing Date, 
as well as the common law and any judicial or administrative order, consent 
decree or judgment that is in effect and applicable to the Vendor or the 
Property on the Closing Date, that relates to pollution or the protection of 
the environment, including, without limitation, the Atomic Energy Control Act 
(Canada), the Canadian Environmental Protection Act (Canada), the Pest 
Control Products Act (Canada), the Transportation of Dangerous Goods Act 
(Canada), the Environmental Protection Act (Ontario), the Environmental 
Assessment Act (Ontario), the Ontario Water Resources Act (Ontario) and 
the Occupational Health & Safety Act (Ontario), and the regulations and 
guidelines promulgated pursuant thereto or issued by any Government 
Authority in respect thereof, and equivalent or similar local and provincial 
ordinances and statutory programs and the regulations and guidelines 
promulgated pursuant thereto; 

(w) “Ereg” has the meaning ascribed to it in Section 5.7;  

(x) "ETA" means the Excise Tax Act (Canada), as it may be amended from 
time to time; 

(y) “Excluded Assets” means the assets, if any, listed in Schedule “D”;  

(z) “Final Order” means, in respect of any Court order, such order after i) the 
expiry of applicable appeal periods; or (ii) in the event of an appeal or 
application for leave to appeal or to stay, vary, supersede, set aside or 
vacate such order, final determination of such appeal or application by the 
applicable court;  

(aa) "Governmental Authority" means any person, body, department, bureau, 
agency, board, tribunal, commission, branch or office of any federal, 
provincial or municipal government having or claiming to have jurisdiction 
over part or all of the Purchased Assets, the Transaction or one or both of 
the Parties and shall include a board, commission, courts, bureau, agency 
or any quasi-governmental or private body exercising any regulatory 
authority including an association of insurance underwriters; 

(bb) "Hazardous Materials" means any contaminants, pollutants, substances 
or materials that, when released to the natural environment, could cause, 
at some immediate or future time, harm or degradation to the natural 
environment or risk to human health, whether or not such contaminants, 
pollutants, substances or materials are or shall become prohibited, 
controlled or regulated by any Governmental Authority and any 
"contaminants", "dangerous substances", "hazardous materials", 
"hazardous substances", "hazardous wastes", "industrial wastes", "liquid 
wastes", "pollutants" and "toxic substances", all as defined in, referred to or 
contemplated in federal, provincial and/or municipal legislation, regulations, 
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orders and/or ordinances relating to environmental, health or safety 
matters; 

(cc) "HST" means all goods and services taxes and harmonized sales tax 
payable under the ETA; 

(dd) "Land Transfer Tax" means all the taxes payable under the Land Transfer 
Tax Act (Ontario) and any other applicable provincial or municipal land 
transfer tax legislation, including all registration fees, license fees, and other 
like charges payable upon a transfer of real property, together with interest, 
penalties and additions thereto; 

(ee) “Leases” means any leases with any tenants relating to the Property;  

(ff) “Liabilities” means all costs, expenses, charges, debts, liabilities, claims, 
demands and obligations, whether primary or secondary, direct or indirect, 
fixed, contingent, absolute or otherwise, liquidated or unliquidated under or 
in respect of any contract, agreement, arrangement, lease, commitment or 
undertaking, Applicable Law and Taxes; 

(gg) "Parties" means the Vendor, the Purchaser and any other Person who may 
become a party to this Agreement; 

(hh) “Permits” means all permits, licenses and applications that may have been 
issued or applied for in the name of the Debtor and/or the Vendor in 
connection with the servicing and/or development of the Property;  

(ii) "Permitted Encumbrances" means those Encumbrances listed in 
Schedule "B"; 

(jj) "Person" means an individual, a corporation, a partnership, a trust, an 
unincorporated organization, the government of a country or any political 
subdivision thereof, or any agency or department of any such government, 
and the executors, administrators or other legal representatives of an 
individual in such capacity; 

(kk) “Plans” means all plans and documentation in the possession or control of 
the Vendor relevant to the development of the Property including, without 
limitation, any project documents, the CIM, engineering drawings, 
architectural plans and working drawings, landscaping plans, reports, 
project documents other documentation prepared to illustrate or define a 
particular aspect of the development of the Property, in each instance, to 
the extent forming part of the Data Room;  

(ll) "Property" means the real property described in Schedule “A” and shown 
on the Sketch of Purchased Assets attached hereto as Schedule “A-1”, 
which is included for convenience and discussion purposes only;  
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(mm) "Property Documents" means the documents in the Data Room; 

(nn) "Purchaser Closing Conditions" has the meaning ascribed to it in Section 
4.1;  

(oo) "Purchase Price" shall have the meaning ascribed to it in Section 2.4. For 
greater certainty, the Purchase Price shall be exclusive of Transfer Taxes 
and any other taxes payable as a result of or in connection with the 
Transaction; 

(pp) “Purchase Price Cash Component” shall have the meaning ascribed to it 
in section 2.4; 

(qq) “Purchaser’s Solicitors” means the law firm of Corsianos Lee Vashishth 
LLP (Attention: Jacob Lee jlee@clvlaw.ca); 

(rr) "Purchased Assets" means those assets designated in the “Note to 
Purchaser” on the front page of this Agreement as being the lands which 
are the subject of this Agreement;   

(ss) “Receiver” has the meaning described thereto in the Recitals;  

(tt) "Reports" means collectively any written reports or documents received or 
obtained by the Receiver from any third party regarding any aspect of the 
Property; 

(uu) “Rights” has the meaning ascribed to it in Section 2.13; 

(vv) “Sale Procedure” means the sale procedure approved by the Court 
attached as Schedule “E”, as maybe amended in accordance with such sale 
procedure;  

(ww) “Sale Procedure Order” means the order of the Court approving of the 
Sale Procedure; 

(xx) “Successful Bid” has the meaning given to it in the Sale Procedure; 

(yy) “Successful Bidder” has the meaning given to it in the Sale Procedure;  

(zz) "Transaction" means the transaction of purchase and sale and assignment 
and assumption contemplated by this Agreement; 

(aaa) "Transfer Taxes" means all HST, Land Transfer Tax, sales, excise, use, 
transfer, gross receipts, documentary, filing, recordation, value-added, 
stamp, stamp duty reserve, and all other similar taxes, duties or other like 
charges, however denominated together with interest, penalties and 
additional amounts imposed with respect thereto; 
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(bbb) “Utility Lands” means those lands bearing PINs 26459-0037 (LT), 26459-
0036 (LT) and 26459-0035 (LT); 

(ccc) “Vendor Closing Conditions” has the meaning ascribed to it in Section 
4.3; 

(ddd) “Vendor’s Solicitor” means the law firm of Garfinkle Biderman LLP;  

(eee) “Vesting Order” means the order of the Court approving the sale by the 
Receiver to the Purchaser of the Purchased Assets and vesting all rights, 
title and interest of the Purchased Assets in favour of the Purchaser free 
and clear of all Encumbrances other than Permitted Encumbrances in a 
form to be agreed upon by the parties, acting reasonably;  

(fff) “Vesting Order Motion” means a motion by the Receiver seeking the 
granting of the Vesting Order; and  

(ggg) “Work Orders” means any work orders, deficiency notices, outstanding 
building permits, orders, or requirements to comply with any Applicable 
Laws or issued by any Governmental Authorities. 

1.2 Interpretation Not Affected by Headings, etc. 

The division of this Agreement into sections and the insertion of headings are for 
convenience of reference only and shall not affect the construction or interpretation of this 
Agreement. The terms "this Agreement", "hereof', "herein" and "hereunder" and similar 
expressions refer to this Agreement and not to any particular section hereof. 

1.3 Extended Meanings 

Words importing the singular include the plural and vice versa, words importing gender 
include all genders and words importing persons include individuals, partnerships, 
associations, trusts, unincorporated organizations, corporations and governmental 
authorities. The term "including" means "including, without limitation," and such terms as 
"includes" have similar meanings. 

1.4 Schedules 

The following Schedules are incorporated in and form part of this Agreement; 

Schedule "A" Property 
Schedule “A-1” Sketch of Property  
Schedule "B" Permitted Encumbrances 
Schedule “C” Development Agreement 
Schedule “D” Excluded Assets  
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Schedule “E”  Sale Procedure  
SECTION 2 — SALE AND PURCHASE AND ASSIGNMENT 

2.1 Sale and Purchase of Purchased Assets 

On the Closing Date, subject to the terms and conditions of this Agreement, the Vendor 
shall sell and the Purchaser shall purchase the Purchased Assets and the Purchaser shall 
assume the Assumed Liabilities, all in accordance with and pursuant to the terms hereof 
and the Vesting Order. The Purchaser acknowledges that it is not purchasing any other 
property or assets of the Debtor other than the Purchased Assets.  

2.2 "As is, Where is" 

The Purchaser acknowledges and agrees that: 

(a) the Vendor is selling and the Purchaser is purchasing the Purchased Assets on an 
“as is, where is” basis subject to whatever defects, conditions, impediments, 
Hazardous Materials or deficiencies which may exist on the Closing Date, 
including, without limiting the generality of the foregoing, any latent or patent 
defects in the Purchased Assets. The Purchaser further acknowledges that it has 
entered into this Agreement on the basis that the Vendor does not guarantee title 
to the Purchased Assets and that the Purchaser has conducted such inspections 
of the condition of and title to the Purchased Assets as it deems appropriate and 
has satisfied itself with regard to these matters. No representation, warranty or 
condition is expressed or can be implied as to any matter including, title, 
encumbrances, description, fitness for purpose or use, merchantability, condition, 
quantity or quality, latent defects, cost, size, value, state of repair, zoning, 
permitted uses, permits, compliance with Applicable Laws of Government 
Authorities, threatened claims, litigation, the existence or non-existence of 
Hazardous Materials flowing onto or from the Purchased Assets or any part 
thereof, or in the air, surface or ground water flowing through, onto or from the 
Purchased Assets, or any part thereof, any non-compliance with Environmental 
Laws including any adverse matters contained in the Reports (the “Environmental 
Condition”), compliance with any or all Environmental Laws, or in respect of any 
other matter or thing whatsoever concerning the Purchased Assets, or the right of 
the Vendor to sell or assign same save and except as expressly provided for in 
this Agreement.  Without limiting the generality of the foregoing, any and all 
conditions, warranties or representations expressed or implied pursuant to the 
Sale of Goods Act (Ontario) or similar legislation do not apply hereto and are 
hereby waived by the Purchaser.  The descriptions of the Purchased Assets set 
out in the CIM, in this Agreement or in the Property Documents are for the 
purposes of identification only and no representation, warranty or condition has or 
will be given by the Vendor concerning the completeness or accuracy of such 
descriptions. The Purchaser further acknowledges that the CIM, the Property 
Documents and all other written and oral information (including, without limitation, 
any analyses, financial information and projections, compilations, studies and the 
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Plans) obtained by the Purchaser from the Vendor or the Agent with respect to the 
Purchased Assets or otherwise relating to the Transaction has been provided for 
the convenience of the Purchaser only and is not warranted to be accurate or 
complete. The Purchaser further acknowledges that the Vendor shall not be under 
any obligation to deliver the Purchased Assets to the Purchaser and that it shall 
be the Purchaser’s responsibility to take possession of the Purchased Assets.   

(b) notwithstanding any statutory provisions to the contrary, the Purchaser has no right 
to submit requisitions on title or in regard to any outstanding Work Orders, and the 
Purchaser shall accept the title to the Purchased Assets subject to the Permitted 
Encumbrances and the Environmental Condition; 

(c) the various parties who prepared the Property Documents may have restricted the 
use thereof to the Debtor only, in their respective retainers with the Debtor and any 
purported conveyance of any of the Property Documents by the Vendor to the 
Purchaser may be subject to such limitations; 

(d) without limiting the generality of this Section 2.2, the Purchaser acknowledges and 
agrees that the parties have expressly agreed to exclude from this Agreement all 
express or implied representations and warranties with respect to the following 
matters: 

(i) the compliance of the Purchased Assets with Applicable Laws, by-laws or 
regulations including without limitation, municipal zoning by-laws and 
regulations;  

(ii) any easements, rights of way, instruments, documents, agreements or 
other registered or unregistered interest in the Purchased Assets which 
impacts the use, enjoyment, income or development opportunities 
connected with the Purchased Assets; 

(iii) that the present use or any future use of the Purchased Assets intended by 
the Purchaser is or will be lawful or permitted; 

(iv) the execution, good standing, validity, binding effect or enforceability of the 
Permitted Encumbrances; 

(v) that the Vendor has any right, title or interest in any goodwill associated with 
the Purchased Assets, or the use of any name associated with the operation 
of the Purchased Assets; 

(vi) the description, title, condition, value, state of repair and fitness for any 
purpose of the Purchased Assets; and  

(vii) the compliance of the Purchased Assets with Environmental Laws, Reports 
or the existence or non-existence of Hazardous Materials, environmental, 
soil or water contamination or pollution on or about the Purchased Assets, 
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or otherwise with respect to the environmental condition of the Purchased 
Assets; 

(e) the CIM, the Property Documents and any assets lists, information packages and 
other material concerning the Purchased Assets or the sale thereof provided by or 
on behalf of the Vendor and the Agent have been prepared solely for the 
convenience of the Purchaser and are not warranted or represented to be 
complete or accurate and are not part of this Agreement (unless specifically 
provided in this Agreement) and the descriptions of the Purchased Assets provided 
to the Purchaser are for the purposes of identification only, no conditions, warranty 
or representation has been or will be given by the Vendor concerning the accuracy, 
completeness or any other matter concerning such descriptions; 

(f) the Vendor is entering into this Agreement solely in its capacity as Receiver and 
not in its personal or other capacity and the Vendor and its agents (including the 
Vendor’s Solicitors), officers, directors and employees will have no personal or 
corporate liability under or as a result of this Agreement, or otherwise in connection 
herewith; 

(g) save as to any valid objection to title made in respect of matters arising after the 
Acceptance Date, the Purchaser shall be conclusively deemed to have accepted 
the title to the Property and to have accepted the Purchased Assets subject to the 
Permitted Encumbrances and the Environmental Condition and subject to all 
Applicable Laws, by-laws and regulations affecting its use.  If any valid objection 
to title expressly permitted herein is made by the Purchaser prior to the Closing 
Date, which the Vendor is unwilling or unable to remove, remedy, or satisfy and 
which the Purchaser will not waive or is not satisfied by title insurance, then the 
Receiver may terminate this Agreement by notice to the Purchaser, whereupon, 
except as herein expressly set forth, the Deposit without interest accrued thereon 
shall be forthwith returned to the Purchaser in accordance with and subject to the 
terms in Section 2.5 and each of the Purchaser and the Receiver shall be released 
from all obligations under this Agreement; 

(h) the Purchaser shall not call for the production of any title deed, abstract, survey or 
other evidence of title except such of the foregoing as are in the possession of the 
Receiver; 

(i) the Purchaser acknowledges that, the Vendor has provided the Purchaser access 
to the Data Room and that the Purchaser has had sufficient opportunity to review, 
and has satisfied itself with respect to, the Property Documents. If for any reason 
the transaction is not completed, the Purchaser shall forthwith return the Property 
Documents, and delete any electronic copies of them in its possession or control. 
The Vendor makes no representation or warranty, express or implied, as to the 
accuracy or completeness of any information contained in the CIM and any of the 
Property Documents; and 
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(j) in entering into this Agreement, the Purchaser has relied and will rely entirely and 
solely upon its own inspections and investigations with respect to the Property and 
the Purchased Assets, including the physical condition and the Environmental 
Condition of the Purchased Assets including compliance with Applicable Laws and 
has relied solely upon its own judgement resulting from doing so and has not relied 
and will not rely on any information, written or oral, furnished by the Vendor or any 
other person or entities on behalf of or at the direction of the Vendor including the 
Agent, including with respect to value of the Purchased Assets, the development 
potential of the Purchased Assets, adequacy, marketability, quantity, location, 
condition, quality, fitness or state of repair. The information in the CIM, the Data 
Room and description of the Purchased Assets in any marketing material, listing 
information, and any like material delivered or made available by the Vendor and/or 
the Agent, the Vendor's agents or any other party on its behalf to the Purchaser or 
its representatives are believed to be correct, but if any misstatement, error, 
inaccuracy or omission (collectively the “Inaccuracies”) is found in the them, the 
Purchaser shall not be entitled to any abatement, damages, reimbursement, costs 
or to termination of this Agreement as a result of them and the Purchaser releases 
the Vendor and its agents from any Claims the Purchaser had, has or may have 
as a result of such Inaccuracies. 

2.3 Permitted Encumbrances 

The Purchaser acknowledges that the Vendor is selling the Purchased Assets subject to 
the Assumed Liabilities and that the Vendor undertakes no obligation to discharge the 
Permitted Encumbrances on Closing or thereafter. 

2.4 Purchase Price 

The purchase price payable by the Purchaser to the Vendor for the Purchased Assets 
(the “Purchase Price”) shall be an amount of  including the assumption 
of the  mortgage of Ajax Master Holding Inc., for total cash payment of 

 (the “Purchase Price Cash Component”), allocated as set out in paragraph 
2.7.  

2.5 Deposit 

The Parties acknowledge and agree that the sum of  being ten (10%) percent 
of the Purchase Price Cash Component (the “Deposit”) has been delivered by the 
Purchaser to the Vendor’s solicitor in trust upon submission by the Purchaser of an 
executed copy of the Agreement to the Vendor. The Deposit shall be held in a non-interest 
bearing account of a Canadian chartered bank or trust company, in trust and to be 
disbursed in accordance with the following provisions: 

(a) if the purchase and sale of the Purchased Assets is completed on the 
Closing Date, then the Deposit shall be released from trust and applied 
towards payment of the Purchase Price; 
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(b) if the purchase and sale of the Purchased Assets is not completed on the 
Closing Date for any reason other than the default of the Purchaser 
hereunder, then the Deposit shall, subject to any Claim by the Vendor for 
damages under Section 2.12 herein, be released from trust and paid to the 
Purchaser in full satisfaction of all Claims incurred by the Purchaser as a 
result of such non-completion; or 

(c) if the purchase and sale of the Purchased Assets is not completed on the 
Closing Date as a result of the Purchaser’s default hereunder, then the 
Deposit shall be forfeited to the Vendor and released from trust as liquidated 
damages and not as a penalty and paid to the Vendor without prejudice to 
the Vendor’s rights to reimbursement on account of any Claim of the Vendor 
against the Purchaser as a result of such failure and the Vendor shall be 
entitled to pursue all of its rights and remedies against the Purchaser, 
including the resale of the Purchased Assets.  Upon any such resale, the 
Purchaser shall pay to the Vendor: (i) an amount equal to the amount, if 
any, by which the Purchase Price under the Agreement exceeds the net 
purchase price received by the Vendor pursuant to such resale (net of any 
commissions and costs and expenses incurred to effect the completion of 
such resale including legal costs on a full indemnity basis), and (ii) an 
amount equal to all costs and expenses incurred by the Vendor in respect 
of the Transaction or occasioned by the Purchaser’s failure to comply with 
this Agreement. 

2.6 Payment of Purchase Price 

The Purchase Price shall be paid and satisfied as follows: 

(a) on Closing, the Deposit shall be released from trust and credited against 
the Purchase Price in accordance with Section 2.5(a); and 

(b) on Closing, the Purchase Price, subject to adjustments and minus the 
amount paid to the Vendor pursuant to Section 2.6(a), and minus the 
Assumed Charge pursuant to Section 2.18, shall be paid to the Vendor or 
as the Vendor may direct in writing by way of wire transfer using the Large 
Value Transfer System. 

2.7 Allocation of Purchase Price 

The entire Purchase Price shall be allocated to the Purchased Lands for each parcel 
being purchased in allocations to be agreed between the Receiver and the Purchaser, 
acting reasonably, or as determined by the Court, with the credit bid portion of the 
Purchase price to be allocated to the Development Lands, such that the aggregate of 
such allocation equal to the Purchase Price, and the Parties agree that they shall follow 
such allocation in determining and reporting their liabilities for any Taxes and, without 
limitation, shall file their respective income tax returns prepared in accordance with such 
allocation, provided that nothing herein shall require the Vendor to file any income tax 
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returns that it is not otherwise required to file. Upon the agreement of the Receiver and 
the Purchaser, or the determination of the Court, of the purchase price allocation for each 
parcel being purchased, the Receiver and Purchaser shall jointly indicate the allocated 
purchase price for each parcel, in the form immediately below: 

Commercial Lands Purchase Price 

PIN No. 26459-0050 (LT)  $_________________ 

PIN No. 26459-0046 (LT) $_________________ 

PIN No. 26459-0045 (LT) $_________________ 

Development Lands 

PIN No. 26456-0108 (LT)  

 

$_________________ 

Utility Lands  

PIN No. 26459-0037 (LT)  $_________________ 

PIN No. 26459-0036 (LT)  $_________________ 

PIN No. 26459-0035 (LT)  $_________________ 

 

2.8 Adjustment of Purchase Price 

(1) The Purchase Price shall be adjusted as of the Closing Date in accordance 
with the terms of this Agreement for any property taxes (including interest 
thereon, if applicable), utilities and any other items which are usually 
adjusted in purchase transactions involving assets similar to the Purchased 
Assets in the context of a Court supervised sale (the "Adjustments"). The 
Receiver shall prepare a statement of adjustments and deliver same to the 
Purchaser for its approval by no later than 3 Business Days prior to the 
Closing Date.  If the amount of any Adjustments required to be made 
pursuant to this Purchase Agreement cannot be reasonably determined as 
of the Closing Date, an estimate shall be made by the Vendor as of the 
Closing Date based upon the best information available to the Vendor at 
such time. When such cost or amount is determined, the Vendor or 
Purchaser, as the case may be, shall, within 30 days of determination, 
provide a complete statement thereof to the other and within 30 days 
thereafter the Vendor and the Purchaser shall make a final adjustment as 
of the Closing Date for the item in question.  In the absence of agreement 
by the Parties the final cost or amount of an item shall be determined by an 
accountant or such other financial professional appointed jointly by the 
Vendor and the Purchaser, with the cost of such accountant’s or other 



14 

 

 

 

financial professional’s determination being shared equally between the 
Parties.  All re-adjustments shall be requested in a detailed manner on or 
before the 60th day after the Closing Date, after which time neither party 
shall have any right to request re-adjustment. 

(2) Other than as provided for in this section 2.8, there shall be no Adjustments 
to the Purchase Price. 

2.9 Excluded Liabilities 

Other than the Assumed Liabilities, the Purchaser shall not assume and shall not be liable 
for any other Liabilities of the Vendor or the Debtor.  

 
2.10 Assumed Liabilities 

From and after Closing, the Purchaser shall assume and be liable for the Assumed 
Liabilities.  The Assumed Liabilities shall consist only of the Liabilities incurred under or 
in respect of: 

(a) Permitted Encumbrances;  

(b) the use of the Purchased Assets from and after the Closing Date to the 
extent relating to periods from and after the Closing Date; and 

(c) the Environmental Condition, and any and all Liabilities for the remediation 
of the soil and groundwater in, on, over, under or flowing through, onto or 
from the Property or any part thereof. 

(the foregoing being the “Assumed Liabilities”). 

2.11 Taxes 

In addition to the Purchase Price, the Purchaser or the beneficial owner of the Property if 
different from the Purchaser shall pay all applicable Transfer Taxes exigible in connection 
with the purchase and sale of the Purchased Assets, including, without limitation, HST 
and Land Transfer Tax. 

The Purchaser will be an HST registrant and a prescribed recipient under the ETA on or 
before the Closing Date and will provide its registration number to the Vendor on or before 
the Closing Date. 

The Purchaser shall deliver, prior to Closing, a certificate in form prepared by the Vendor 
acting reasonably certifying that the Purchaser shall be liable for, shall self-assess and 
shall remit to the appropriate Government Authority all HST payable in respect of the 
Transaction. The Purchaser's certificate shall also include certification of the Purchaser's 
prescription and/or registration as the case may be, and the Purchaser's HST registration 
number together and the Purchaser shall indemnify and hold harmless the Vendor from 
and against any and all Claims, HST, penalties, costs and any interest that may become 
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payable by or assessed against the Vendor for all Transfer Taxes arising out of, related 
to or connected in any way with the Property or this Transaction. If the Purchaser shall 
fail to deliver its certificate, then the Purchaser shall tender to the Vendor at Closing, in 
addition to the balance due on Closing, an amount equal to the HST that the Vendor shall 
be obligated to collect and remit in connection with the Transaction. 

2.12 Inspections 

The Vendor will permit the Purchaser, its consultants, agents and representatives to carry 
out, at the Purchaser's sole expense and risk, such investigations, soil tests, and 
environmental audits as the Purchaser, acting reasonably, may deem necessary with 
respect to the Purchased Assets, subject to and conditional upon the following terms and 
conditions: 

(a) any invasive testing shall require the Vendor’s written approval prior to such 
testing; 

(b) the Purchaser shall provide at least two Business Days' notice to the Vendor 
of any such tests and inspections and the Vendor will be entitled to have a 
representative present during all such tests and inspections; 

(c) all soil tests or environmental audits shall be coordinated with the Vendor; 

(d) any damage to the Property caused by such tests and inspections will be 
promptly repaired by the Purchaser and the Purchaser will indemnify and 
save the Vendor harmless from all Claims which the Vendor may suffer as 
a result of the said tests and inspections or any other breach of this Section 
by the Purchaser; and 

(e) prior to entering the part of Property comprising the Purchased Assets to 
conduct the Purchaser's tests and investigations, the Purchaser shall 
deliver (or shall cause its representatives completing the Purchaser's 
investigations on its behalf to deliver) to the Vendor evidence of liability 
insurance coverage for at least $2,000,000. 

The Purchaser agrees that the Vendor shall be entitled to deduct from the Deposit the 
amount of any Claims which the Vendor may suffer as a result of a breach of this Section 
2.12 by the Purchaser. To the extent that the Purchaser commissions any reports in 
connection with its tests and investigations of the Property, copies of all such reports shall 
be delivered to the Vendor at no cost to the Vendor within three (3) Business Days of 
issuance.  

2.13 Non-Transferable and Non-Assignable Purchased Assets   

To the extent that any of the Purchased Assets to be transferred to the Purchaser on the 
Closing, or any Claim, right or benefit arising under or resulting from such Purchased 
Assets  (collectively, the “Rights”) is not capable of being transferred without the 
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approval, consent or waiver of any third Person, or if the transfer of a Right would 
constitute a breach of any obligation under, or a violation of, any Applicable Law unless 
the approval, consent or waiver of such third Person is obtained, then, except as 
expressly otherwise provided in this Agreement and without limiting the rights and 
remedies of the Purchaser contained elsewhere in this Agreement, this Agreement shall 
not constitute an agreement to transfer such Rights unless and until such approval, 
consent or waiver has been obtained.  After Closing and for a period of sixty (60) days 
following Closing, the Vendor shall: 

(a) maintain its existence and hold the Rights in trust for the Purchaser; 

(b) comply with the terms and provisions of the Rights as agent for the 
Purchaser at the Purchaser's cost and for the Purchaser's benefit; 

(c) cooperate with the Purchaser in any reasonable and lawful arrangements 
designed to provide the benefits of such Rights to the Purchaser; and  

(d) enforce, at the reasonable request of the Purchaser and at the expense and 
for the account of the Purchaser, any rights of the Vendor arising from such 
Rights against any third Person, including the right to elect to terminate any 
such Rights in accordance with the terms of such Rights upon the written 
direction of the Purchaser. 

In order that the full value of the Rights may be realized for the benefit of the Purchaser, 
the Vendor shall, at the request and expense and under the direction of the Purchaser, in 
the name of the Vendor or otherwise as the Purchaser may specify, take all such action 
and do or cause to be done all such things as are, in the reasonable opinion of the Vendor, 
necessary or proper in order that the obligations of the Vendor under such Rights may be 
performed in such manner that the value of such Rights is preserved and enures to the 
benefit of the Purchaser.  To the extent that such approval, consent or waiver has not 
been obtained by the 60th day following the Closing, such Right shall be deemed to be an 
excluded Purchased Asset and the Vendor may terminate any agreement pertaining to 
such Right unless otherwise agreed to by the Parties. The Purchaser shall indemnify and 
hold the Vendor harmless from and against any Claim under or in respect of such Rights 
arising because of any action of the Vendor taken in accordance with this Section. 

2.14 Conveyance Event 

At the same time as the Purchaser submits a signed copy of this Agreement to the 
Vendor, the Purchaser must submit a signed copy of the Development Agreement to the 
Vendor on the understanding that, upon Closing, the Receiver will deliver a copy of the 
Development Agreement to the Town to be signed unless the Purchaser and the Town 
have agreed to similar form of agreement on terms that are acceptable to the Receiver.  

The Receiver will hold the Escrow Funds in escrow until the earlier of the Construction 
Commencement Date (as such terms are defined in the Development Agreement) and 
210 days after the Closing Date. For greater certainty, after earlier of the Construction 
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Commencement Date and 210 days after the Closing Date, the Receiver shall be under 
no obligation to hold the Escrow Funds in escrow. 

If the Town exercises its right to require a Conveyance pursuant to the Development 
Agreement (and as defined therein), the Purchaser shall transfer title of the Purchased 
Assets, free and clear of all encumbrances, except for the Permitted Encumbrances, to 
the Receiver, within 15 days from receipt of the Town giving notice of its intention to 
require a Conveyance. The Receiver shall pay to the Purchaser the Escrow Funds as 
consideration for the Conveyance. 

The obligations of the Parties under this Section 2.14 survive Closing. 

2.15 Sale Procedure Order and Vesting Order 

(a) The Receiver and the Purchaser acknowledge that:  

i. this Agreement is subject to Court approval; and 

ii. Closing is subject to this Agreement being determined by the 
Receiver to be the Successful Bid pursuant to the Sale Procedure 
and to the issuance of the Vesting Order, and the Vesting Order 
becoming a Final Order.  

(b) If this Agreement is determined to the Successful Bid (as defined in the Sale 
Procedure) pursuant to the Sale Procedure, the Receiver shall use its 
commercially reasonable efforts to promptly thereafter file and serve the 
Vesting Order Motion on notice to the necessary parties.  

(c) If the Purchaser is the Successful Bidder (as defined in the Sale Procedure), 
the Purchaser shall provide all information if any, and take any such actions 
as may be reasonable requested by the Receiver to assist the Receiver in 
obtaining the Vesting Order and any other order of the Court reasonably 
necessary to consummate the Transaction. 

(d) From and after the Acceptance Date, the Receiver shall provide such prior 
notice as may be reasonable under the circumstances before filing any 
materials with the Court that relate, in whole or in part, to this Agreement, 
the Purchaser, or the Vesting Order and shall consult in good faith with the 
Purchaser regarding the content of such materials prior to any such filing 
(provided that the Receiver shall not be obligated to incorporate the 
comments of the Purchaser and do any such filings).  

2.16 Closing Certificate 

The parties hereto acknowledge and agree that the Receiver shall be entitled to file with 
the Court a certificate, substantially in the form attached to the Vesting Order (the 
“Closing Certificate”) upon receiving written confirmation from the Purchaser that all 
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conditions to close under this Agreement have been satisfied or waived. The Receiver 
shall have no liability to the Purchaser or any other person as a result of filing the Closing 
Certificate.  

2.17  Receiver’s Capacity 

The Purchaser acknowledges and agrees that in all matters pertaining to the Sale 
Procedure, this Agreement, including in its execution, the Receiver has acted and is 
acting solely in its capacity as Receiver and manager of the Property pursuant to the 
Appointment Order and not in its personal, corporate or any other capacity and the 
Receiver and its agents, officers, directors, employees and representatives will have no 
personal or corporate liability under or as a result of this Agreement, or otherwise in 
connection herewith.  

2.18 Assumed Charge 
 
The Purchaser hereby covenants and agrees with the Receiver to assume the 
obligations, liabilities and indebtedness of the Debtor under the Charge registered against 
the Development Lands and the Utility Lands as Instrument No. DR1675556, as 
transferred by Transfer of Charge registered as Instrument No. DR2241513 (collectively, 
the “Assumed Charge”) in all respects. For clarity, the debt of the Debtor under Transfer 
of Charge registered as Instrument No. DR2103584 shall not be assumed and the 
Receiver shall pay down and discharge the debt owed to Lawco Limited pursuant to the 
Transfer of Charge. 
 
SECTION 3 - REPRESENTATIONS AND WARRANTIES 

3.1 Purchaser's Covenants  

The Purchaser covenants and agrees that it will, effective on and after the Closing Date, 
assume and be fully responsible for: 

(a) all obligations which are to be observed or performed from and after 
completion of this Transaction under the Permitted Encumbrances; 

(b) the Assumed Liabilities and any other obligations and liabilities assumed by 
the Purchaser as provided for by this Agreement; and 

(c) to effect a Conveyance upon the terms of Section 2.14, if the circumstances 
arise that require it to do so. 

3.2 Purchaser’s Representations and Warranties 

The Purchaser represents and warrants to the Vendor, which representation and 
warranties the Vendor is relying upon, that:  
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(a) the Purchaser is and will be as of Closing, a corporation duly incorporated 
and validly existing under the laws of its jurisdiction of incorporation and is 
duly qualified to purchase and own the Purchased Assets; 

(b) the Purchaser has all necessary corporate power, authority and capacity to 
enter into this Agreement and the Development Agreement, to perform its 
obligations thereunder and to consummate the Transaction; 

(c) no consent or approval of or registration, declaration or filing with any 
Government Authority is required for the execution or delivery of this 
Agreement by the Purchaser, the validity or enforceability of this Agreement 
against the Purchaser, or the performance by the Purchaser of any of its 
obligations hereunder;  

(d) the Purchaser is not a party to, bound or affected by or subject to any 
indenture, agreement, instrument, charter or by-law provision, order, 
judgment or decree which would be violated, contravened or breached by 
the execution and delivery by it of this Agreement or the performance by it 
of any of the terms contained herein; 

(e) there is no suit, action, litigation, arbitration proceeding or governmental 
proceeding, including appeals and applications for review, in progress, 
pending or, to the best of the Purchaser's knowledge, threatened against or 
relating to the Purchaser or any judgment, decree, injunction, rule or order 
of any court, governmental department, commission, agency, 
instrumentality or arbitrator which, in any case, might adversely affect the 
ability of the Purchaser to enter into this Agreement or to consummate the 
Transaction and the Purchaser is not aware of any existing ground on which 
any action, suit or proceeding may be commenced with any reasonable 
likelihood of success; 

(f) this Agreement and all other documents contemplated hereunder to which 
the Purchaser is or will be a party have been or will be, as of Closing, duly 
and validly executed and delivered by the Purchaser and constitute or will, 
as of Closing, constitute legal, valid and binding obligations of the 
Purchaser, as the case may be, enforceable in accordance with the terms 
hereof or thereof; 

(g) the Purchaser is not a non-Canadian person as defined in the Investment 
Canada Act; 

(h) The Purchaser has now and will have on the Closing Date the financial 
resources to complete this transaction in accordance with the terms of this 
Agreement; and 

(i) the Purchaser is registered or will be registered on Closing under Part IX of 
the ETA. 
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3.3 Record of Site Condition in the Environmental Registry  

If at any time following Closing the Purchaser, in its sole discretion, elects to file a Record 
of Site Condition (“RSC”) in respect of any Property, then the following clause will be 
deemed to have formed part of this Agreement as at the time of execution hereof, in 
respect only of the Property for which the RSC is filed:  

“The Purchaser covenants and agrees that following the Closing, it shall file, at its sole 
cost and expense, a Record of Site Condition in the Environmental Registry as 
contemplated under s.168.4 of the Environmental Protection Act for the Property.”   

On Closing, the Purchaser shall deliver an indemnity in favour of the Vendor in which it 
agrees to indemnify and save the Vendor harmless from any and all Claims incurred by 
the Vendor in the event the Purchaser fails to make such filings. 

3.4 Receiver's Representations 

The Receiver represents and warrants to the Purchaser as follows: 

(a) the Receiver has been duly appointed as the receiver of the Purchased 
Assets pursuant to the Appointment Order and has full right, power and 
authority, subject to obtaining the Vesting Order prior to Closing, to sell the 
Purchased Assets, in accordance with the terms and conditions of this 
Agreement and the Vesting Order; and 

(b) the Receiver is not a non-resident of Canada for purposes of Section 116 
of the Income Tax Act (Canada). 

3.5 Survival of Representations, Warranties and Covenants 

The representations, warranties, agreements and covenants made by the Purchaser 
herein or in any other agreement, certificate or instrument delivered by the Purchaser to 
the Vendor pursuant to this Agreement shall survive the Closing, and notwithstanding the 
Closing, shall continue in full force and effect for the benefit of the Vendor, without 
limitation. 
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SECTION 4 — CONDITIONS  

4.1 Purchaser Closing Conditions  

The obligation of the Purchaser to complete the Transaction is subject to the following 
conditions precedent being fulfilled or performed at or prior to the Closing Date (the 
“Purchaser Closing Conditions”): 

(a) all representations and warranties of the Vendor contained in this 
Agreement shall be true as of the Closing Date in all material respects with 
the same effect as though made on and as of that date;  

(b) the Vendor shall have performed and complied with all of the terms and 
conditions in this Agreement on its part to be performed or complied with at 
or before Closing in all material respects and shall have executed and 
delivered or caused to have been executed and delivered to the Purchaser 
at Closing all the documents contemplated in Section 5.3 or elsewhere in 
this Agreement;  

(c) the Development Agreement having been entered into by the Purchaser 
and the Town of Ajax;  

(d) the Appointment Order, the Sale Procedure Order and the Vesting Order 
shall be Final Orders and no order shall have been issued which restrains 
or prohibits the completion of the Transaction; and  

(e) the Receiver shall have determined in accordance with the Sale Procedure 
that this Agreement is the Successful Bid.  

The Purchaser Closing Conditions are for the exclusive benefit of the Purchaser. Any 
Purchaser Closing Condition may be waived by the Purchaser in whole or in part. Any 
such waiver shall be binding on the Purchaser only if made in writing. 

4.2 Purchaser Closing Conditions Not Fulfilled 

If any Purchaser Closing Condition has not been fulfilled at or prior to Closing, then the 
Purchaser in its sole discretion may, either: 

(a) terminate this Agreement by notice to the Vendor, in which event the 
Purchaser shall be released from its obligations under this Agreement and 
the Deposit shall be promptly returned to the Purchaser in accordance with 
and subject to the provisions of Section 2.5 hereof; or 

(b) waive compliance with any such Purchaser Closing Condition, without 
prejudice to its right of termination in the event of non-fulfillment of any other 
Purchaser Closing Condition. 
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4.3 Vendor Closing Conditions  

The obligation of the Vendor to complete the Transaction is subject to the following 
conditions being fulfilled or performed at or prior to the Closing Date (the “Vendor Closing 
Conditions”): 

(a) all representations and warranties of the Purchaser contained in this 
Agreement shall be true as of the Closing Date in all material respects with 
the same effect as though made on and as of that date; 

(b) the Purchaser shall have performed and complied with all of the terms and 
conditions in this Agreement on its part to be performed or complied with at 
or before Closing in all material respects and shall have executed and 
delivered or caused to have been executed and delivered to the Vendor at 
the Closing all the documents contemplated in Section 5.2 or elsewhere in 
this Agreement, including the Development Agreement;  

(c) there shall be no litigation or proceedings pending against the Vendor, in 
respect of the Purchased Assets, for the purpose of enjoining, preventing 
or restraining the completion of the Transaction or otherwise claiming that 
such completion is improper; 

(d) The Receiver shall have determined in accordance with the Sale Procedure 
that this Agreement is the Successful Bid; and 

(e) On the closing date, the Appointment Order, the Sale Procedure Order and 
the Vesting Order shall be Final Orders and no order shall have been issued 
which restrains or prohibits the completion of the Transaction.  

The foregoing conditions are for the exclusive benefit of the Vendor. Any condition may 
be waived by the Vendor in whole or in part. Any such waiver shall be binding on the 
Vendor only if made in writing.  The Closing of the Transaction shall deem all conditions 
to be waived or satisfied.  

4.4 Vendor Closing Conditions Not Fulfilled 

If any Vendor Closing Condition shall not have been fulfilled at or prior to Closing, then 
the Vendor in its sole subjective discretion may, without limiting any rights or remedies 
available to the Vendor at law or in equity, either: 

(a) terminate this Agreement by notice to the Purchaser in which event the 
Vendor shall be released from all obligations under this Agreement and, 
unless the Vendor Closing Condition that was not fulfilled was the Vendor 
Closing Condition contained in Section 4.3(c), the Deposit shall be retained 
by the Vendor in accordance with the provisions of Section 2.5 hereof; or 



23 

 

 

 

(b) waive compliance with any such Vendor Closing Condition without 
prejudice to its right of termination in the event of non-fulfillment of any other 
Vendor Closing Condition. 

4.5 Vesting Order 

The obligations of the Vendor and the Purchaser hereunder are subject to the mutual 
condition that the Vesting Order shall have been made by the Court on or before 
September 30, 2024, thereby approving this Agreement and the Transaction and vesting 
in the Purchaser all the right, title and interest of the applicable Debtor in the Purchased 
Assets free and clear of all Encumbrances, other than the Permitted Encumbrances. In 
the event that said condition has not been fulfilled by the aforesaid date, the Transaction 
shall automatically be deemed to be null and void and of no further force and effect as of 
said date and provided that the Purchaser is not in default of its obligations hereunder, 
the Deposit shall be promptly returned to the Purchaser in accordance with and subject 
to the provisions of Section 2.5 hereof. However, if the hearing of the motion for the 
approval of the Vesting Order is adjourned by the Court of its own volition or adjourned 
over the objection of both the Vendor and the Purchaser, then the deadline for the 
granting of the Order shall be extended to five (5) business days following the hearing of 
the motion for the approval of the Vesting Order.  

SECTION 5 — CLOSING 

5.1. Closing 

The completion of the Transaction shall take place on the Closing Date or as otherwise 
determined by mutual agreement of the Parties in writing. 

5.2. Purchaser's Deliveries on Closing 

On or before Closing, the Purchaser shall execute or deliver as applicable, to the Vendor 
the following, each of which shall be in form and substance satisfactory to the Vendor, 
acting reasonably: 

(a) payment of the Purchase Price; 

(b) a certificate, dated as of the Closing Date, confirming that all of the 
representations and warranties of the Purchaser contained in this 
Agreement are true as of the Closing Date, with the same effect as though 
made on and as of the Closing Date; 

(c) an acknowledgement dated as of the Closing Date, that each of the 
Purchaser Closing Conditions have been fulfilled, performed or waived as 
of the Closing Date; 



24 

 

 

 

(d) assignment of the Purchased Assets and assumption of the Assumed 
Liabilities with an indemnification by the Purchaser in favour of the Vendor 
for any Claims under the Assumed Liabilities; 

(e) the certificate and indemnity provided for under Section 2.11; 

(f) an undertaking to re-adjust any item on or omitted from the statement of 
adjustments subject to 60 day limitation period in Section 2.8;  

(g) an environmental release and indemnity indemnifying and holding the 
Vendor harmless from any and all damages, claims, actions, losses, costs, 
liabilities or expenses (collectively "Damages") suffered or incurred by the 
Vendor, directly or indirectly, as a result of or in connection with any of the 
following, and without restricting the generality of the foregoing, which 
include Damages incurred in addressing an administrative order by a 
Government Authority or in addressing a notice, investigation or other 
process which could reasonably be anticipated to result in such an order: 

(i) the presence, release, or the threat of a release of any Hazardous 
Materials in, on or under the Property; 

(ii) the presence of any Hazardous Materials in, on or under properties 
adjoining or proximate to the Property; 

(iii) any other environmental matters relating to the Property; 

(iv) the breach of any Environmental Laws applicable to the Property; 

(v) the release or threatened release of any Hazardous Materials 
owned, managed, generated, disposed of, controlled or transported 
by or on behalf of the Purchaser;  

(vi) the Environmental Condition; or 

(vii) the Indemnity provided for in Schedule 3.3; and 

(h) such further and other documentation as is referred to in this Agreement or 
as the Vendor may reasonably require to give effect to this Agreement, 
including an executed copy of the Development Agreement. 

5.3 Vendor's Deliveries on Closing 

(a) On or before the Closing, the Vendor shall execute and deliver to the 
Purchaser the following, each of which shall be in form and substance 
satisfactory to the Purchaser, acting reasonably: 

(i) statement of adjustments; 
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(ii) an acknowledgement dated as of the Closing Date, that each of the 
Vendor Closing Conditions have been fulfilled, performed or waived 
as of the Closing Date; 

(iii) an assignment of the Purchased Assets and assumption of the 
Assumed Liabilities with an indemnification by the Purchaser in 
favour of the Vendor for any Claims under the Assumed Liabilities;  

(iv) assignment of all Leases;  

(v) the Vesting Order; and 

(vi) such further and other documentation as is referred to in this 
Agreement or as the Purchaser may reasonably require to give effect 
to this Agreement. 

 (b) Upon the completion of the deliveries pursuant to Section 5.2 and 5.3(a), 
the Vendor shall immediately file a certificate with the Court (the 
"Receiver's Certificate") that the Transaction has been completed and title 
to the Property shall vest in the Purchaser effective immediately upon the 
filing with the Court of the Receiver's Certificate and shall deliver to the 
Purchaser a copy of same. 

5.4 Risk 

The Purchased Assets shall be and remain at the risk of the Vendor until Closing. From 
and after Closing, the Purchased Assets shall be at the risk of the Purchaser. In the event 
that the Purchased Assets shall be damaged prior to Closing, then the Vendor shall 
advise the Purchaser in writing within twenty-four (24) hours of the Vendor learning of 
same. In the event that the Purchased Assets shall be materially damaged prior to Closing 
then the Vendor shall be entitled, in its sole and absolute discretion, to elect to terminate 
this Agreement by notice, in writing, to the Purchaser and in such event the Parties hereto 
shall be released from all obligations and liabilities hereunder.  If the Vendor shall not 
elect to terminate this Agreement as set out above, then the Transaction shall be 
completed in accordance with the terms and conditions hereof and the Purchaser shall 
be entitled to all proceeds of insurance payable in respect thereof, if any.   

5.5 Termination 

If either the Vendor or the Purchaser validly terminates this Agreement pursuant to the 
provisions of Sections 4.2, 4.4, 4.5 or 5.4:  

(a) all the obligations of both the Vendor and Purchaser pursuant to this 
Agreement shall be at an end; and 
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(b) the Purchaser shall have no right to specific performance or any other 
remedy against, or any right to recover on account of any Claim it may have 
from, the Vendor. 

5.6 Breach by Purchaser 

If all of the Purchaser Closing Conditions have been complied with or waived by the 
Purchaser and the Purchaser fails to comply with the terms of this Agreement, the Vendor 
may by notice to the Purchaser elect to treat this Agreement as having been repudiated 
by the Purchaser. In addition, the Purchaser shall pay to the Vendor, on demand, the 
deficiency, if any, arising upon such resale (after deducting the expenses of resale) 
together with interest and all other damages or charges occasioned by or resulting from 
the default by the Purchaser. 

5.7 Electronic Registration 

In the event that a system for electronic registration (“Ereg”) is operative and mandatory 
in the applicable land registry office, the Purchaser agrees to cause all necessary 
procedures to be taken, as may be required by the Vendor or the Vendor’s solicitors, to 
complete the Transaction using Ereg in accordance with the Law Society of Ontario’s (the 
“LSO”) guidelines.  If Ereg is operative on the Closing Date, (i) the Purchaser agrees to 
use a lawyer authorized to use Ereg and who is in good standing with the LSO, (ii) the 
Purchaser’s solicitors will enter into the Vendor’s solicitors’ standard form of escrow 
closing agreement or document registration agreement, which will establish the 
procedures for closing the Transaction provided same are in accordance with LSO 
guidelines, and (iii) if the Purchaser’s solicitors are unwilling or unable to complete the 
Transaction using Ereg, then the Purchaser’s solicitors must attend at the Vendor’s 
solicitors’ office or at another location designated by the Vendor’s solicitors at such time 
on Closing as directed by the Vendor’s solicitors to complete the Transaction using Ereg 
utilizing the Vendor’s solicitors’ computer facilities, in which event, the Purchaser shall 
pay to the Vendor’s solicitors a reasonable fee therefor. 

5.8 Payment of Land Transfer Tax  

The parties agree that the Purchase Price will not be shown in the Vesting Order. The 
parties agree that any Land Transfer Tax payable by the Purchaser (and similarly, in the 
event of a Conveyance Event, any Land Transfer Tax payable by the Vendor) shall be 
paid directly to the Ministry of Finance prior to closing such that the Purchase Price will 
not be shown on any registered document nor will the Land Transfer Tax paid be shown 
on any registered document.  

SECTION 6 - GENERAL  

6.1. Further Assurances 

Each of the Parties shall, from time to time after the Closing Date, at the request and 
expense of the other, take or cause to be taken such action and execute and deliver or 
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cause to be executed and delivered to the other such documents and further assurances 
as may be reasonably necessary to give effect to this Agreement. 

6.2. Notice 

Any notice or other communication under this Agreement shall be in writing and may be 
delivered personally or transmitted by electronic transmission, addressed: 

in the case of the Purchaser, as follows: 

Attention:  Lakeshore Luxe Design & Build Group Inc. and 1000612843 Ontario 
Inc. 

Telephone No: 905.370.1093  

Email: jlee@clvlaw.ca 

with a copy to: 

Corsianos Lee Vashisth LLP 

6 Ronrose Drive, Suite 301 

Vaughan, Ontario L4K 4R3 
 

and in the case of the Vendor, as follows: 

TDB Restructuring Limited, Court-Appointed Receiver of 9617680 Canada Inc., 
9654372 Canada Inc., Central Park Ajax Developments Phase 1 Inc., 9654488 
Canada Inc., 9654461 Canada Inc. and 9654445 Canada Inc. 

11 King Street West 

Suite 700, PO Box 27 

Toronto, ON M5H 4C7 

Attention: Bryan Tannenbaum 

Email: btannenbaum@tdbadvisory.ca 

with a copy to: 

 Garfinkle Biderman LLP 

 801-1 Adelaide Street East 

 Toronto, ON M5C 2V9 
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  Attention: Avrom W. Brown  
Email:  abrown@garfinkle.com 

and 

 Thornton Grout Finnigan LLP 

 100 Wellington Street West, Suite 3200 

 Toronto, ON  M5K 1K7 

 

 Attention: Rebecca Kennedy 
 Email:  rkennedy@tgf.ca 
 
 Attention:  Alexander Soutter 
 Email:  asoutter@tgf.ca 

Any such notice or other communication, if given by personal delivery, will be deemed to 
have been given on the day of actual delivery thereof and, if transmitted by electronic 
transmission before 5:00 p.m. (Toronto time) on a Business Day, will be deemed to have 
been given on that Business Day, and if transmitted by electronic transmission after 5:00 
p.m. (Toronto time) on a Business Day, will be deemed to have been given on the 
Business Day after the date of the transmission. 

6.3. Time 

Time shall, in all respects, be of the essence hereof, provided that the time for doing or 
completing any matter provided for herein may be extended or abridged by an agreement 
in writing signed by the Vendor and the Purchaser or by their respective solicitors. 

6.4. Currency 

Except where otherwise indicated, all references herein to money amounts are in 
Canadian currency. 

6.5. Benefit of Agreement 

This Agreement shall enure to the benefit of and be binding upon the Parties hereto and 
their respective successors and permitted assigns, provided that the Purchaser shall not 
assign the benefit of this Agreement without the prior written consent of the Vendor; 
provided the Purchaser may assign its rights and obligations under this Agreement to an 
“affiliate” of the Purchaser (as such term is defined in the Business Corporations Act 
(Ontario)), provided that the Purchaser remains liable, jointly, with such affiliate for all the 
obligations of the Purchaser hereunder.  To the extent that any such assignment occurs, 
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this Agreement and all provisions hereof shall be binding upon and inure to the benefit of 
the Parties and their respective successors and assigns. 

6.6. Amendments and Waiver 

No amendment of any provision of this Agreement shall be valid unless the same shall 
be in writing and signed by the Purchaser and the Vendor. The Vendor and the Purchaser 
may consent to any such amendment at any time prior to the Closing with the prior 
authorization of their respective boards of directors. 

6.7. Entire Agreement 

This Agreement constitutes the entire agreement between the Parties with respect to the 
Purchased Assets and supersede all prior negotiations, understandings and agreements. 
This Agreement may not be amended or modified in any respect except by written 
instrument executed by the Parties. No waiver of any of the provisions of this Agreement 
shall be deemed to constitute a waiver of any other provision (whether or not similar), nor 
shall such waiver constitute a waiver or continuing waiver unless otherwise expressly 
provided in writing duly executed by the Party to be bound thereby. Subject to the Vesting 
Order being issued by the Court, this Agreement is intended to create binding obligations 
on the part of the Vendor as set forth herein and on acceptance by the Purchaser, is 
intended to create binding obligations on the part of the Purchaser, as set out herein. 

6.8. Paramountcy 

In the event of any conflict or inconsistency between the provisions of this Agreement and 
any other agreement, document or instrument executed or delivered in connection with 
this Transaction or this Agreement, the provisions of this Agreement shall prevail to the 
extent of such conflict or inconsistency. 

6.9. Severability 

If any provision of this Agreement or any document delivered in connection with this 
Agreement is partially or completely invalid or unenforceable, the invalidity or 
unenforceability of that provision shall not affect the validity or enforceability of any other 
provision of this Agreement, all of which shall be construed and enforced as if that invalid 
or unenforceable provision were omitted. The invalidity or unenforceability of any 
provision in one jurisdiction shall not affect such provision's validity or enforceability in 
any other jurisdiction. 

6.10. Governing Law 

This Agreement shall be governed by and construed in accordance with the Laws of the 
Province of Ontario and the Laws of Canada applicable therein and each of the Parties 
irrevocably attorns to the exclusive jurisdiction of the courts of the Province of Ontario. 

6.11. Commission 
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The Vendor shall be responsible for any commissions to the Agent which for greater 
certainty, do not from form part of the Purchase Price. Any other commissions payable to 
any other party shall be the responsibility of the Purchaser.  

6.12. Statutory References 

All references to any statute is to that statute or regulation as now enacted or as may 
from time to time be amended, re-enacted or replaced and includes all regulations made 
thereunder, unless something in the subject matter or context is inconsistent therewith or 
unless expressly provided otherwise in this Agreement. 

6.13. Actions to be Performed on a Business Day 

Whenever this Agreement provides for or contemplates that a covenant or obligation is 
to be performed, or a condition is to be satisfied or waived on a day which is not a 
Business Day, such covenant or obligation shall be required to be performed, and such 
condition shall be required to be satisfied or waived on the next Business Day following 
such day. 

6.14. No Registrations 

The Purchaser hereby covenants and agrees not to register this Agreement or notice of 
this Agreement or a caution, certificate of pending litigation, or any other document 
providing evidence of this Agreement against title to the Property. Should the Purchaser 
be in default of its obligations under this Section, the Vendor may (as agent and attorney 
of the Purchaser) cause the removal of such notice of this Agreement, caution, certificate 
of pending litigation or other document providing evidence of this Agreement or any 
assignment of this Agreement from the title to the Property and the Purchaser shall be 
deemed to be in default of its obligations hereunder.  The Purchaser irrevocably 
nominates, constitutes and appoints the Vendor as its agent and attorney in fact and in 
law to cause the removal of such notice of this Agreement, any caution, certificate of 
pending litigation or any other document or instrument whatsoever from title to the 
Property. The Purchaser acknowledges and agrees that until Closing, the Purchaser has 
no interest in the Property whatsoever, notwithstanding anything to the contrary herein.  

6.15. Strict Construction 

Each Party acknowledges that it and its legal counsel have reviewed and participated in 
settling the terms of this Agreement and the Parties agree that any rule of construction to 
the effect that any ambiguity is to be resolved against the drafting party shall not be 
applicable in the interpretation of this Agreement. 

6.16. No Third Party Beneficiaries 

This Agreement shall be binding upon and enure solely to the benefit of each of the 
Parties hereto and its permitted assigns and nothing in this Agreement, express or 
implied, is intended to confer upon any other person any rights or remedies of any nature 
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whatsoever under or by reason of this Agreement. Nothing in this Agreement shall be 
construed to create any rights or obligations except between the Parties, and no person 
or entity shall be regarded as a third party beneficiary of this Agreement. Each of the 
Parties agrees that all provisions of this Agreement, and all provisions of any and all 
documents and security delivered in connection herewith, shall not merge and except 
where otherwise expressly stipulated herein, survive the closing of the Transaction. 

6.17. Planning Act 

This Agreement is entered into subject to the express conditions that it is to be effective 
only if the provisions of Section 50 of the Planning Act (Ontario) and amendments, are 
complied with. 

6.18. Counterparts 

This Agreement may be executed in any number of counterparts, each of which shall be 
deemed to be an original and all of which shall constitute one and the same agreement. 
Transmission by facsimile or electronic mail of an executed counterpart of this Agreement 
shall be deemed to constitute due and sufficient delivery of such counterpart. 

6.21 Expenses 

Each Party shall be responsible for its own legal and other expenses (including any Taxes 
imposed on such expenses) incurred in connection with the negotiation, preparation, 
execution, delivery and performance of this Agreement and the Transaction and for the 
payment of any broker's commission, finder's fee or like payment payable by it in respect 
of the purchase and sale of the Purchased Assets pursuant to this Agreement.  

(Remainder of this page intentionally left blank) 
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6.22 Announcements 

Except as required by law including applicable regulatory and stock exchange 
requirements, all public announcements concerning the Transaction shall be jointly 
approved as to form, substance and timing by the Parties after consultation. 

The Parties have executed this Agreement by their duly authorized officers. 

TDB RESTRUCTURING LIMITED in its capacity 
as Court-Appointed Receiver and not in its 
personal capacity 

Per:  

Name: Jeffrey Berger, CPA, CA, CIRP, LIT 
 

Title: Managing Director

1000612843 ONTARIO INC. 

Per:  

Name: Anthony De Francesco 

Title: Authorized Signing Officer 

Docusign Envelope ID: 91186EC7-C5CE-4E00-9B8B-26DEA737FF61
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Schedule A 

Property 

 

1. The Property: 
 
PIN No. 26459-0050 (LT) – PT LT 3, PL 488 AJAX AS IN CO78428; AJAX – 134 
HARWOOD  
 
PIN No. 26459-0046 (LT) – LT 6 PL 488 AJAX; AJAX – 148 HARWOOD; 
 
PIN No. 26459-0045 (LT) – LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 
HARWOOD  
 
PIN No. 26456-0108 (LT) – PART OF MUNICIPAL PARKING AREA, PLAN 488 
PICKERING, PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN 
DR1517437; TOWN OF AJAX – 184/188 HARWOOD 
 
PIN No. 26459-0037 (LT) – LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 
22 PL 488 AJAX AS IN CO52847; AJAX – 214 HARWOOD  
 
PIN No. 26459-0036 (LT) – TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS 
IN CO72557; TOWN OF AJAX – 224 HARWOOD 
 
PIN No. 26459-0035 (LT) – PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 
2 FT FROM FRONT TO REAR AS SHOWN ON PL M27; S/T EASEMENT, IF ANY, 
FOR THE CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF 
CONSTRUCTING, REPAIRING AND MAINTAINING WATERMAINS AND 
SEWERS IN OR UNDER THE SAID LANDS; AJAX – 226 HARWOOD  

  



 

 

 

 

Schedule “A-1” 
Sketch of the Property  

 



 

 

 

 

Schedule B 

Permitted Encumbrances 

“Permitted Encumbrances” means the following: 

1. The exceptions and qualifications contained in Section 44(1) of the Land Titles Act, 
R.S.O. 1990, and any amendments thereto or any successor legislation, except 
paragraph 11; 

2. The reservations, limitations, provisos and conditions expressed in the original grant 
from the Crown; 

3. Any registered or unregistered easements or rights of way in favour of any 
governmental authority or public utility provided that none of the foregoing interfere in 
any material adverse respect with the current use of the Property; 

4. Inchoate liens for taxes, assessments, public utility charges, governmental charges or 
levies not at the time due; 

5. All agreements and easements, registered or otherwise, for utilities and services for 
hydro, water, heat, power, sewer, drainage, cable and telephone serving the Property, 
adjacent or neighbouring properties, provided none of the foregoing interfere in any 
material adverse respect with the current use of the Property; 

6. Any encroachments, minor defects or irregularities indicated on any survey of the 
Property or which may be disclosed on an up-to-date survey of the Property provided 
that in either case same do not materially adversely impair the use, operation, or 
marketability of the Property; 

7. Zoning (including, without limitation, airport zoning regulations), use and building by-
laws and ordinances, federal, provincial or municipal by-laws and regulations, work 
orders, deficiency notices and any other noncompliance; 

8. Any breaches of any Applicable Laws, including Work Orders; 
9. Any subdivision agreements, site plan agreements, developments and any other 

agreements with the Municipality, Region, publicly regulated utilities or other 
governmental authorities having jurisdiction; 

10. Minor title defects, if any, that do not in the aggregate materially affect the use of the 
Property for the purposes for which it is used on the date of acceptance of this 
Agreement;  



 

 

 

 

11. The following specific instruments registered on title against the Property: 

Permitted Encumbrances related to the Property 
(unaffected by the Vesting Order) 

 

PIN No.  Reg. Num. Date Instrument Type Parties To 

26459-0050 CO97966 

DR431409 

DR963279 

DR2104350 

September 29, 1961 

September 26, 2005 

January 11, 2011 

February 25, 2022 

Municipal By-Law 

Airport Zoning Regulations 

Director of Titles Order  

Court Order  

 

 

 

RSM Canada Limited 

26459-0046 CO97966 

DR431409 

DR2104350 

September 29, 1961 

September 26, 2005 

February 25, 2022 

Municipal By-Law 

Airport Zoning Regulations 

Court Order  

 

 

RSM Canada Limited 

26459-0045 CO97966 

DR431409 

DR2104350 

September 29,1961 

September 26, 2005 

February 25, 2022 

Municipal By-Law  

Airport Zoning Regulations 

Court Order 

 

 

RSM Canada Limited 

26456-0108 CO169590 

D79596 

DR431409 

DR1508437 

DR1511281 

DR2121686 

DR1675556 

DR2241513 

June 26, 1968 

November 1, 1978 

September 26, 2005 

August 24, 2016 

August 31, 2016 

April 14, 2022 

January 19, 2018 

June 27, 2023 

Municipal By-Law 

Municipal By-law 

Airport Zoning Regulations  

Notice of Site Plan Agreement  

Municipal By-Law 

Court Order 

Charge 

Transfer of Charge 

 

The Corporation of the Town of Ajax 

The Corporation of the Town of Ajax 

RSM Canada Limited 

Ajax Master Holding Inc. 

Lakeshore Luxe Design And Build Group 
Inc.  

26459-0037 CO97966 

DR431409 

DR2104350 

September 29, 1961 

September 26, 2005 

February 25, 2022 

Municipal By-Law 

Airport Zoning Regulations 

Court Order  

RSM Canada Limited 

Ajax Master Holding Inc. 

Lakeshore Luxe Design And Build Group 
Inc. 



 

 

 

 

DR1675556 

DR2241513 

January 19, 2018 

June 27, 2023 

Charge 

Transfer of Charge 

26459-0036 CO97966 

DR2104350 

DR1675556 

DR2241513 

September 29, 1961 

February 25, 2022 

January 19, 2018 

June 27, 2023 

Municipal By-law 

Court Order  

Charge 

Transfer of Charge 

RSM Canada Limited 

Ajax Master Holding Inc. 

Lakeshore Luxe Design And Build Group 
Inc. 

26459-0035 LTC3716 

DR2104350 

DR1675556 

DR2241513 

September 29, 1961 

February 25, 2022 

January 19, 2018 

June 27, 2023 

Municipal By-law 

Court Order  

Charge 

Transfer of Charge  

RSM Canada Limited 

Ajax Master Holding Inc. 

Lakeshore Luxe Design And Build Group 
Inc. 

 

 

 

 

 

 

  



 

 

 

 

Schedule C 

 

Development Agreement 

Enclosed. 

 

 

 

 

 

 

 

 

 

  



 

 

DEVELOPMENT AND PURCHASE AGREEMENT between 

 

THE CORPORATION OF THE TOWN OF AJAX 

(the “Town” or “Ajax”) 

 

- And - 

 

THE DEVELOPER CORPORATION  

PURCHASER IN RECEIVERSHIP PROCESS 

(the “Developer”) 

 

 

 

WHEREAS the Developer, through the Receivership process defined herein, acquired 
title to the properties identified in Schedule “A” to this Agreement (hereinafter the 
“Schedule “A” Lands”)  

 

AND WHEREAS the Developer has assured the Town of Ajax that the Developer will 
construct a mixed-use development in accordance with the Development Plans listed in 
Schedule “B” to this Agreement (hereinafter “the Development Plans”); 

 

AND WHEREAS the Developer acquired title to the Schedule “A” Lands knowing that the 
Town of Ajax would require the Developer to enter into a Development Agreement for the 
purpose of ensuring that the mixed-use development and services upon a portion of the 
Schedule “A” Lands are constructed in accordance with the Development Plans; 

 

AND WHEREAS the Developer acquired title to the Schedule “A” Lands knowing that its 
rights would be subject to a potential Conveyance Event (as defined below), if the 
Developer does not proceed with the construction of the mixed-use development in 
accordance with the terms of this Agreement; 
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AND WHEREAS it is vital to Ajax to see that the mixed-use development is developed 
upon a portion of the Schedule “A” Lands in a timely manner in accordance with the 
Development Plans; 

 

AND WHEREAS the Developer had an opportunity to review this Agreement prior to 
acquiring title to the Schedule “A” Lands through the Receivership process; 

  

AND WHEREAS the Town of Ajax approved of the Developer in accordance with the 
terms of the Receivership Order on the basis that the Developer would execute this 
Agreement, which requires the Developer to construct the mixed-use development and 
services upon a portion of the Schedule “A” Lands in accordance with the Development 
Plans and which also provides for a potential Conveyance Event; 

 

NOW WITNESSETH that in consideration of the exchange of $5.00 of lawful money of 
Canada from one party to the other and other good and valuable consideration which 
each party acknowledges as having been exchanged between the parties, and the 
sufficiency of which is hereby acknowledged, the parties agree as follows: 

 

1. The above recitals are accurate and form part of this Agreement. 

 

2. DEFINITIONS 

 

a. Commence construction means the day upon which (i) the Developer first 
starts excavation for the construction of the foundation and underground 
parking for the mixed-use development, (ii) the Developer first starts 
demolition of the buildings located on the Utility Lands, and (iii) the Receiver 
has confirmed, in its sole discretion, that such excavation and demolition 
has begun by giving written notice to the Developer and the Town. 
 

b. Complete construction means the conclusion of both the construction and 
clean-up process on the Development Lands, and ready for occupancy 
closing of the units. 

 
c. Conveyance Event means the event described in section 17 of this 

Agreement.  
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d. Development Lands means the lands shown and described in Schedule “C” 
of this Agreement and which are the part of the Schedule “A” Lands upon 
which the Developer is to construct the mixed-use development. In the 
event of any discrepancy between the Development Lands as described by 
way of their legal description or as shown on the map as part of Schedule 
“C”, the legal description shall prevail. 
 

d. Development Plans means the plans, which have been agreed to as 
between the Town and the Developer prior to the Developer executing this 
agreement and as set out in Schedule “B” to this Agreement. The 
Development Plans shall be substantially in accordance with the existing 
approved Site Plan Agreement, which can be found at Schedule “D” of this 
Agreement, and the Development Plans shall be used and implemented by 
the Developer to construct the mixed-use development upon the 
Development Lands.  
 

e. Escrow Funds has the meaning given to it in section 19 of this Agreement. 
 

f. Mixed-use development means the mixed-use development and services 
that the Developer is obligated to construct in accordance with the terms of 
this Agreement upon the Development Lands.  

 
 

g. Receiver means RSM Canada Limited, in its capacity as the Receiver of the 
Schedule “A” Lands, by way of an Order of Mr. Justice Cavanagh, dated 
April 15, 2021, made in the proceeding bearing Court File No. CV-20-
00651299-00CL. 

 
 

h. Receivership process means the Receivership that was ordered by the 
Court by way of an Order of Mr. Justice Cavanagh, dated April 15, 2021, as 
part of the proceeding bearing Court File No. CV-20-00651299-00CL.  

 
 

i. Sales, Marketing and Repurchase Costs means all costs of the Receiver 
associated with the marketing and sale of the Schedule “A” Lands to the 
Developer and the possible repurchase of the Schedule “A” Lands from 
the Developer, including the costs of the Receiver’s sales agent, the 
Receiver’s professional costs, and those of their counsel, associated with 
the sales and possible repurchase processes, including negotiating with 
the Town, potential purchasers and the Developer, and the Receiver’s 
professional costs, and those of their counsel, associated with bringing a 
motion for approval of the sale to the Developer in the Receivership 
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process and any and all costs relating to the repurchase, including any 
Land Transfer Taxes payable by the Receiver in connection with the 
repurchase.  

j. Schedule “A” Lands are all of the lands to which the Developer obtained title
by way of acquiring all rights, title and interests in through the Receivership
process and which are shown and described in Schedule “A” of this
Agreement.

OBLIGATION TO CONSTRUCT MIXED-USE DEVELOPMENT IN ACCORDANCE 
WITH DEVELOPMENT PLANS 

3. The Developer shall apply for a permit to allow construction to commence within
60 days after the date on which the Developer’s purchase of the Schedule “A”
lands from the Receiver closes, and commence construction of the mixed-use
development within the greater of 150 days after such permit has been obtained,
or such other period mutually agreed to by the Developer, the Receiver and Ajax
(the “Construction Commencement Date”). Should the Developer refuse or fail to
commence the construction of the mixed-use development within the time
permitted in Section 3 herein, the refusal or failure to commence is considered a
Conveyance Event under the terms of this Agreement.

4. The Developer shall give the Receiver and Ajax five business days’ notice before
the date that the Developer intends to start excavation for the construction of the
foundation and underground parking for the mixed-use development.
Representatives of the Receiver and Ajax will attend the Development on the date
that the Developer commences construction.

5. The Developer shall complete construction of the mixed-use development within 30
months from the date on which the Developer commences construction.

6. Should the Developer refuse or fail to complete the construction of the mixed-use
development within the time permitted in Section 5 herein, the Developer shall,
within ten (10) days thereafter provide a written report to the Town explaining the
reason or reasons for the delay and the expected completion date for the
construction of the mixed-use development.

The town of Ajax building department shall provide 
provide a permit to the Developer within 60 days 
after applying for the building permit. 
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7. Should the Town, acting reasonably, be satisfied with the explanation for the delay
and the expected completion date for the completion of the mixed-use development
as set out in the report referenced in Section 6, above, the Town will so advise the
Developer in writing within ten (10) days of receipt of the report from the Developer,
and shall permit the construction to proceed without the payment of liquidated
damages paid by the Developer as contemplated in Section 9 herein.

8. Should the Town not be satisfied with the explanation for the delay or the expected
completion date of the mixed-use development as set out in the report referenced
in Section 6, above, or should the Developer fail to submit the required report, the
Town may impose a deadline upon the Developer, which cannot be less than ninety
(90) days from original completion date by which the construction of the mixed-use
development must be completed by the Developer (the “deadline extension date”).

9. Should the Developer refuse or fail to complete the construction of the mixed-use
development by the expected completion date established by the Town in
accordance with Section 7 or by the deadline extension date established by the
Town in accordance with Section 8, above, the Town may claim liquidated damages
against the Developer commencing the day after the expected completion date or
the deadline extension date, as the case may be,  of $1000 per day, which liquidated
damages shall be payable by the Developer on the Monday of the following week
and every Monday thereafter until construction of the mixed-use development has
been completed.

10. Should the Developer refuse or fail to pay the liquidated damages referenced in
Section 9, above, the Town may, if and when it sees fit to do so, draw upon the
Letter of Credit posted with the Town by the Developer, as referenced in Section 28,
below, for the purpose of recovering the amount of the liquidated damages owed to
the Town.

ABILITY OF THE DEVELOPER TO SEEK CHANGES TO THE DEVELOPMENT 
PLANS AFTER DEVELOPER AQUIRES TITLE TO THE DEVELOPMENT LANDS 

11. Should the Developer wish to alter the Development Plans prior to or during the
construction of the mixed-use development, it may do so by way of filing all reports
and documents as required by the Town and in accordance with all applicable
statutes, regulation, and policies of the Town.
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12. It is acknowledged and agreed by the Developer that the Town, as decision maker 

(and not as a contracting party to this Agreement) under the Planning Act or any 
other applicable statute, may, at its sole discretion, approve or reject the alteration 
of the Development Plans as proposed by the Developer and the Developer agrees 
to abide by the decision of the Town, as decision maker. 

 
 

 
13. Should the Developer file an application for an Official Plan Amendment, a Zoning 

By-law Amendment, or a Site Plan Amendment that in any way relates to the 
Development Lands and appeal any such application to the Ontario Land Tribunal, 
the filing of such an appeal is a Conveyance Event under the terms of this 
Agreement. 

 
 

14. Should a Conveyance Event arise under the terms of this Agreement by way of the 
Developer filing an appeal in relation to any of an Official Plan Amendment 
application, a Zoning By-law Amendment application, or a Site Plan Amendment 
application that in any way relates to the Development Lands, the Developer shall, 
on the day that the appeal is filed and without taking any steps, be deemed to have, 
and will in fact have, assigned, any such appeal to the Town (as a contracting party 
to this Agreement) as it relates to the Development Lands. The Town may rely upon 
the terms of this Agreement to confirm that the appeal related to the Development 
Lands has been assigned to the Town. 

 
 
15. Should the Developer file an application to seek a minor variance pursuant to 

Section 45 of the Planning Act that in any way relates to the Development Lands, 
the Developer agrees to pursue the approval of the minor variance at the Committee 
of Adjustment only if Town staff files a staff report in support of the requested 
variance(s). 

 
 
16. Should the Developer file an application to seek a minor variance pursuant to 

Section 45 of the Planning Act that in any way relates to the Development Lands, 
and should Town staff file a staff report that recommends refusal of the requested 
variance(s), the Developer shall, within two (2) days of the release of the staff report, 
withdraw its request, prior to any decision having been rendered by the Committee 
of Adjustment, including a deferral of the consideration of the application, for any 
variances which staff recommends be refused through its staff report. 
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CONVEYANCE OF THE SCHEDULE “A” LANDS 

 
17. A Conveyance Event means the following: 

 
a. The attempted assignment of this Agreement without the prior written 

consent of the Town of Ajax and the Receiver; 
 

b. The Developer filing an appeal to the Ontario Land Tribunal in furtherance 
of seeking approval for an Official Plan Amendment, a Zoning By-law 
Amendment or a Site Plan Amendment in relation to any of the 
Development Lands; 
 

c. The Developer refusing or neglecting to withdraw its application for a minor 
variance or minor variances as required under Section 16 of this 
Agreement; 
 

d. The Developer failing, for any reason, to commence construction of the 
mixed-use development, in accordance with the Development Plans, as 
may be amended pursuant to the terms of this Agreement, upon the 
Development Lands by the date set out in Section 3, above; 
 

e. The Developer attempting to sell or selling, without the prior written consent 
of the Town of Ajax and the Receiver, any or all of the Schedule “A” Lands. 
 

18. In the event that a Conveyance Event arises, the Town shall have the right to require 
that the Developer convey title to all, but not less than all of the Schedule “A” Lands, 
to the Receiver, free and clear of all encumbrances in accordance with the terms of 
this Agreement (a “Conveyance”). 

 
19. Until the Construction Commencement Date, the Receiver will hold the price paid 

by the Developer for the Schedule “A” Lands, less an amount equal to the Sales, 
Marketing and Repurchase Costs, in escrow, such amounts being the “Escrow 
Funds”. 

 
20. Notwithstanding anything to the contrary in this Agreement, after the Construction 

Commencement Date the Town shall have no right to require a Conveyance and 
the Receiver shall be under no obligation to hold the Escrow Funds in escrow.  
 

21. In the event that a Conveyance Event arises, and the Town chooses to require a 
Conveyance, then the Town shall, within fifteen (15) days of the Town becoming 
aware of the fact that a Conveyance Event occurred, provide written notice to the 
Developer and the Receiver, of the Town’s intention to require a Conveyance 
pursuant to this Agreement. 
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22. Upon receiving notice in writing from the Town that the Town intends to require a 

Conveyance, the Developer shall transfer the title of Schedule “A” Lands, free and 
clear of all encumbrances, to the Receiver, on or before fifteen (15) days from 
receipt of the written notice from the Town. 

 
23. Upon a Conveyance, the Receiver shall pay to the Developer the Escrow Funds as 

consideration for the Conveyance. 

 

RECEIVER’S RIGHT TO NOT CONVEY THE SCHEDULE “A” LANDS 

24. Should a Conveyance Event arise, and the Town choose not to exercise its right 
to require a Conveyance of the Schedule “A” Lands, the Town may, at its sole 
discretion, permit the Developer to continue to deal with the Schedule “A” Lands 
in such manner as agreed to by the Town, in writing.  
 

25. Any decision by the Town to allow the Developer to continue to deal with the 
Schedule “A” Lands for any period of time after a Conveyance Event has occurred 
does not in any way limit the right of the Town to exercise its right to require a 
Conveyance pursuant to the terms of this Agreement, unless such right has 
expired pursuant to the terms of this Agreement or the Town has expressly, in 
writing, waived or otherwise limited its right to require a Conveyance by making 
specific reference to this section of this Agreement and by confirming its intention 
to waive or otherwise limit its right. 
 

26. Any delay or failure of the Town to exercise its right to require a Conveyance after 
a Conveyance Event has occurred does not in any way limit the right of the Town 
to exercise its right to require a Conveyance at any time after another Conveyance 
Event has been discovered by the Town to have occurred.   
 

27. The Developer expressly waives any and all claims that the Developer may have, 
or could have, against the Town or Receiver that in any way relate to an allegation 
that the Town or Receiver has been unjustly enriched, or that are based upon 
quantum meruit and/or betterment, as a result of the Receiver exercising its right 
to require a Conveyance pursuant to the terms of this Agreement. 

 

LETTER OF CREDIT 

28. Concurrent with the execution of this Agreement, the Developer shall post a letter 
of credit, in a form satisfactory to the Town and in an amount of $250,000.00, for 
the purpose allowing the Town to draw upon the letter of credit pursuant to Section 
10, above. 
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REPRESENTATIONS AND WARRANTIES 

29. The Town represents and warrants to the Developer that: 
 

a. as of the date of this Agreement, the Durham Region in-force Official Plan, 
the Town’s in-force Official Plan and the in-force Zoning By-law applicable 
to the Development Lands permits the mixed-use development to be 
constructed upon the Development Lands; 
 

b. the Town will not initiate or grant any amendment to the in-force Official Plan 
or any amendment to the in-force Zoning By-law applicable to the 
Development Lands or pass an interim control by-law which would have the 
effect of prohibiting or delaying the construction of the mixed-use 
development. 

 
30. The Developer represents and warrants to the Town that as of the date of this 

Agreement: 
 

a. the Developer has the authority to enter into this Agreement and the ability 
to complete the obligations contemplated herein. 

 

ARBITRATION TO RESOLVE DISPUTES 

31. If the parties cannot, after good faith, discussions, agree upon the resolution of any 
dispute arising from the interpretation of a provision of this agreement, except as 
noted in Section 33, below, then the parties agree that such dispute will be resolved 
by binding arbitration pursuant to the Arbitrations Act 1991, S.O. 1991, c. 17, as 
may be amended from time to time, on the following basis: 
 

a. The arbitration shall commence within 20 business days of delivery of an 
arbitration notice, which either party may deliver once one or both parties 
believe that a dispute is unlikely to be resolved in the absence of arbitration. 

b. Upon receipt of the arbitration notice, the parties have seven (7) business 
days to agree upon a single arbitrator. In the event that the parties cannot 
agree upon a single arbitrator, each party shall, within three (3) business 
days thereafter, name an arbitrator. The two arbitrators chosen shall then, 
within five (5) days of being named, select a third arbitrator who shall serve 
as the sole arbitrator. 

c. The selected arbitrator shall establish all procedural requirements of the 
arbitration pursuant to the Arbitrations Act, as well as the determination of 
costs that may be payable by one party to the other. 
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d. In selecting an arbitrator, the parties acknowledge and agree that the 
arbitration shall commence no later than twenty (20) business days after the 
delivery of the arbitration notice and any arbitrator nominated shall be 
available within such dates. 
 

32. The parties acknowledge and agree that the right of the Town to require a 
Conveyance is not a matter that can be subject to the arbitration process set out 
above, and the parties further agree that the arbitrator has no jurisdiction to 
determine if the Town has the right, or had the right, to require a Conveyance 
pursuant to the terms of this Agreement. The Developer agrees that its obligation 
to effect a Conveyance in accordance with the terms of this Agreement is 
enforceable by specific performance and that an award of damages for breach of 
such obligation is not sufficient. 
 

33. The parties acknowledge and agree that the decision of the arbitrator shall be final.  
 

34. The parties acknowledge and agree that the expenses of any arbitration shall be 
borne by the parties in accordance with the decision of the arbitrator. 

 

NOTICE AND SERVICE UNDER THIS AGREEMENT 

35. The Town can be served at: 

65 Harwood Avenue South 
Ajax, ON 
L1S 2H9 

Attention:  Chief Administrative Officer 

 
36. The Developer can be served at: 

 
XXXXXXXXX 
 
 

37. The Receiver can be served at: 
 
11 King Street West, Suite 700,  
Toronto, ON 
M5H 4C7 
 
Attention: Bryan Tannenbaum 
Attention: Jeff Berger 
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CC Thornton Grout Finnigan LLP 
100 Wellington Street West, Suite 3200 
Toronto, ON 
M5K 1K7 
 
Attention: Rebecca L. Kennedy 
Attention: Alexander Soutter 

 
38. Any notice if personally served shall be deemed to have been validly and 

effectively given and received on the date of delivery if received prior to 5:00 pm 
on a business day, otherwise the date of delivery shall be deemed to be the on the 
business day next following such date.  Any notice, if sent by facsimile or e-mail, 
shall deemed to have been validly and effectively given and received on the date 
of transmission if received prior to 5:00 pm on a business day, otherwise the date 
shall be deemed to be on the business day next following such date.  Notices given 
by regular mail shall be deemed to have been validly and effectively given on the 
fifth business day after the date upon which the notice was deposited in the mail 
for delivery. 
 

MISCELLANEOUS 

39. Notwithstanding any other provision of this Agreement, none of the provisions of 
this Agreement, including a provision stating the parties’ intentions, is intended to 
operate, nor will have the effect of operating, in any way to fetter Town of Ajax 
Council which authorized the execution of this agreement or any of its successor 
councils in the exercise of any of councils' discretionary powers, duties or 
authorities. The Developer hereby acknowledges that it will not obtain any 
advantageous planning or other consideration or treatment by virtue of it having 
entered into this Agreement or by virtue of the existence of this Agreement. 
 

40. Nothing in this Agreement shall be construed so as to make either party a partner 
of the other nor to have the parties engaged in any joint venture. 
 

41. This Agreement shall be registered by the Town on the Schedule “A” Lands and 
shall constitute a first registration thereon after the transfer of title to the Developer.  
 

42. It is agreed and acknowledged by the parties that each is satisfied as to the 
jurisdiction of the other to enter into this Agreement. The parties agrees that it will 
not challenge the jurisdiction of the other party to enter into this Agreement, nor 
will they challenge the legality of any provision in this Agreement. 
 

43. The parties covenant and agree that at all times, and from time-to-time hereafter, 
upon every reasonable written request so to do, they shall make, execute, deliver 
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or cause to be made, done, executed and delivered, all such further acts, deeds, 
assurances and things as may be required or more effectively implementing and 
carrying out the true intent and meaning of this Agreement. 
 

44. Time shall be of the essence in all respect for the purposes of this Agreement. 
 

45. Any tender of documents of money may be made upon the party being tendered 
or upon its solicitors and money may be tendered by certified cheque, bank draft 
or a cheque from a solicitor’s trust account. 
 

46. This Agreement may not be assigned by either party without the prior written 
consent of any party and each party may unreasonably withhold their consent to 
any proposed assignment. 
 

47. This Agreement shall enure to the benefit of and shall be binding upon the parties 
and upon their permitted assigns and shall enure to the benefit of and be 
enforceable only by such permitted assigns which have received such assignment 
in the manner permitted by this Agreement. 
 

48. This Agreement is subject to compliance with the provisions of the Planning Act. 
 

49. This Agreement may be executed in counterparts, each of which is deemed to be 
an original and both of which taken together are deemed to constitute one and the 
same instrument, and production of one of the executed counterparts from each 
of the parties will be sufficient proof of execution of this Agreement. 
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Schedule A 

 

PIN No. 26459-0050 (LT) – PT LT 3, PL 488 AJAX AS IN CO78428; AJAX – 134 
HARWOOD  

 

PIN No. 26459-0046 (LT) – LT 6 PL 488 AJAX; AJAX – 148 HARWOOD; 

 

PIN No. 26459-0045 (LT) – LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 
HARWOOD  

 

PIN No. 26456-0108 (LT) – PART OF MUNICIPAL PARKING AREA, PLAN 488 
PICKERING, PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN 
DR1517437; TOWN OF AJAX – 184/188 HARWOOD 

 

PIN No. 26459-0037 (LT) – LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 
488 AJAX AS IN CO52847; AJAX – 214 HARWOOD  

 

PIN No. 26459-0036 (LT) – TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN 
CO72557; TOWN OF AJAX – 224 HARWOOD 

 

PIN No. 26459-0035 (LT) – PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT 
FROM FRONT TO REAR AS SHOWN ON PL M27; S/T EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX – 226 HARWOOD  
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Schedule B  

Development Plans 

PLAN/DRAWING PREPARED BY FINAL REVISION DATE 

A1.0 – Context Plan Kirkor Architects & Planners November 27, 2015 

A1.1 – Site Plan Kirkor Architects & Planners December 15, 2015 

A2.1 – Underground Parking 
Garage – Level P1 & P2 

Kirkor Architects & Planners December 15, 2015 

A2.2 – Level 1 Floor Plan Kirkor Architects & Planners December 15, 2015 

A2.3 – Mezzanine & Level 2 
Floor Plans 

Kirkor Architects & Planners November 27, 2015 

A2.4 – Level 3 & 4 Floor Plans Kirkor Architects & Planners November 27, 2015 

A2.5 – Level 5 & 6 Floor Plans Kirkor Architects & Planners November 27, 2015 

A2.6 – Level 7 & 8 Floor Plans Kirkor Architects & Planners November 27, 2015 

A2.7 – Level 9 & 10 Floor 
Plans 

Kirkor Architects & Planners November 27, 2015 

A2.8 – Mechanical 
Penthouse & Enlarged Plans 

Kirkor Architects & Planners November 27, 2015 

A3.1 – Exterior Elevations Kirkor Architects & Planners November 27, 2015 

A3.2 – Exterior Elevations 
(Courtyard) 

Kirkor Architects & Planners November 27, 2015 

A4.1 – Building Sections Kirkor Architects & Planners November 27, 2015 

A5.1 – Shadow Study Kirkor Architects & Planners November 27, 2015 

PCL-CMP-01 PCL March 20, 2015 

PCL-CMP-02 PCL March 20, 2015 

PCL-CMP-03 PCL March 20, 2015 

PCL-CMP-04 PCL March 20, 2015 

PCL-CMP-05 PCL March 20, 2015 

PCL-CMP-06 PCL March 20, 2015 
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PLAN/DRAWING PREPARED BY FINAL REVISION DATE 

PCL-CMP-07 PCL March 20, 2015 

L-1a – Ground Level 
Landscape Plan 

MBTW December 16, 2015 

L-1b – Roof Level 4 
Landscape Plan 

MBTW September 22, 2015 

L-2 – Ground Level Grading 
Plan  

MBTW December 16, 2015 

L-3a – Ground Level Planting 
Plan 

MBTW December 16, 2015 

L-3b – Roof Level 4 Planting 
Plan 

MBTW December 16, 2015 

L-D1 – Landscape Details MBTW December 16, 2015 

L-D2 – Landscape Details MBTW December 16, 2015 

L-D3 – Landscape Details MBTW December 16, 2015 

L-D4 – Landscape Details MBTW December 16, 2015 

L-D5 – Paving Details MBTW December 16, 2015 

1 – General Notes Morrison Hershfield December 16, 2015 

2 – Surface Removal Plan Morrison Hershfield December 16, 2015 

3 – Sub-Surface Removal 
Plan 

Morrison Hershfield December 16, 2015 

4 – Storm Drainage Area Plan Morrison Hershfield December 16, 2015 

5 – Sanitary Drainage Area 
Plan 

Morrison Hershfield December 16, 2015 

6 – General Plan Morrison Hershfield December 16, 2015 

7 – Grading Plan Morrison Hershfield December 16, 2015 

8 – Erosion and 
Sedimentation Control Plan 

Morrison Hershfield November 27, 2015 

9 – Temporary Parking Plan 
Phase 1a 

Morrison Hershfield December 16, 2015 
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PLAN/DRAWING PREPARED BY FINAL REVISION DATE 

10 – Plan and Profile Street 
“A” 

Morrison Hershfield December 16, 2015 

11 – Plan and Profile Street 
“B” 

Morrison Hershfield December 16, 2015 

12 – Plan and Profile Street 
“C”  

Morrison Hershfield December 16, 2015 

13 – Plan and Profile Street 
“C” 

Morrison Hershfield December 16, 2015 

14 – Plan and Profile Street 
“D” 

Morrison Hershfield December 16, 2015 

15 – Details Morrison Hershfield December 16, 2015 

16 – Lighting Layout Morrison Hershfield December 16, 2015 

17 – Photometric Layout Morrison Hershfield December 16, 2015 

18 – Electrical Details Morrison Hershfield December 16, 2015 

19 – Existing Vegetation 
Plan 

Morrison Hershfield/Matthew 
Hooker 

November 27, 2015 

20 – Tree List and Details Morrison Hershfield/Matthew 
Hooker 

November 27, 2015 

21 – Road Cross Sections Morrison Hershfield December 16, 2015 

22 – Utility Coordination Plan Morrison Hershfield December 16, 2015 

TMIP’s 
9766C001, 9766C002, 
9766C003 

LEA Consulting Ltd. December 18, 2015 

Truck Turning Movements 
P1, P2, P3, P4, P5 & P6 

LEA Consulting Ltd. December 18, 2015 

Stormwater Management 
Report 

Morrison Hershfield December 16, 2015 
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Schedule C 

 

PIN No. 26456-0108 (LT) – PART OF MUNICIPAL PARKING AREA, PLAN 488 
PICKERING, PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN 
DR1517437; TOWN OF AJAX – 184/188 HARWOOD 

 

PIN No. 26459-0037 (LT) – LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 
488 AJAX AS IN CO52847; AJAX – 214 HARWOOD  

 

PIN No. 26459-0036 (LT) – TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN 
CO72557; TOWN OF AJAX – 224 HARWOOD 

 

PIN No. 26459-0035 (LT) – PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT 
FROM FRONT TO REAR AS SHOWN ON PL M27; S/T EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX – 226 HARWOOD  
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Schedule D 

Site Plan Agreement 
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Schedule D 

 

Excluded Assets  

None.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

SCHEDULE E 

 
Sale Procedure 

To Be Enclosed.  

 
 

 

 

 

 

 

 

 



 
 
 
 
 

APPENDIX “I” 



AMENDMENT TO THE AGREEMENT OF PURCHASE AND SALE 

BETWEEN: 

TDB RESTRUCTURING LIMITED, (the “Receiver”) 
in its capacity as Court-Appointed Receiver over the lands and premises set 
out on Schedule “A” attached hereto and not in its personal or corporate 
capacity  

(the “Vendor”) 

and 

1000612843 ONTARIO INC. 

(the “Purchaser”) 

WHEREAS: 

A. The Vendor and the Purchaser entered into an Agreement of Purchase and Sale dated June 
27, 2024 (the “Agreement”); 

B. Except for such change noted below, all other items, terms and conditions of the Agreement 
shall remain as stated therein, the Agreement continues to be binding and in full force and 
effect, subject to its terms. 

NOW THEREFORE, in consideration of the mutual covenants and agreements set forth herein, 
the receipt and sufficiency of which are acknowledged, and for other good and valuable 
consideration, the parties to this agreement agree as follows: 

1. The recitals are true are incorporated into, and form part of, this Amendment to the 
Agreement. 

2. Section 4.5 of the Agreement is amended by replacing the reference to “September 30, 
2024”, with “October 4, 2024”. 

3. Time remains of the essence in respect of the Agreement. 

4. This Amendment to the Agreement may be executed in counterparts, each of which is 
deemed to be an original and both of which taken together are deemed to constitute one 
and the same instrument, and production of one of the executed counterparts from each of 
the parties will be sufficient proof of execution of this Amendment to the Agreement. 

[signature page follows] 
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DATED this         day of                      , 2024.  

TDB RESTRUCTURING LIMITED in its capacity as 
Court-Appointed Receiver and not in its personal 
capacity 

 

Per:    

Name: Jeffrey Berger, CPA, CA, CIRP, LIT 

Title: Managing Director 

 

1000612843 ONTARIO INC.  

 

Per:    

Name: Anthony De Francesco 

Title: Authorized Signing Officer 
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Jeffrey Berger
Typewriter
1st

Jeffrey Berger
Typewriter
September



 

Schedule A 

Property 

The Property: 

PIN No. 26459-0050 (LT) – PT LT 3, PL 488 AJAX AS IN CO78428; AJAX – 134 HARWOOD  
 
PIN No. 26459-0046 (LT) – LT 6 PL 488 AJAX; AJAX – 148 HARWOOD; 
 
PIN No. 26459-0045 (LT) – LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 HARWOOD  
 
PIN No. 26456-0108 (LT) – PART OF MUNICIPAL PARKING AREA, PLAN 488 
PICKERING, PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN DR1517437; 
TOWN OF AJAX – 184/188 HARWOOD 
 
PIN No. 26459-0037 (LT) – LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 22 PL 488 
AJAX AS IN CO52847; AJAX – 214 HARWOOD  
 
PIN No. 26459-0036 (LT) – TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS IN CO72557; 
TOWN OF AJAX – 224 HARWOOD 
 
PIN No. 26459-0035 (LT) – PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 2 FT FROM 
FRONT TO REAR AS SHOWN ON PL M27; S/T EASEMENT, IF ANY, FOR THE 
CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF CONSTRUCTING, 
REPAIRING AND MAINTAINING WATERMAINS AND SEWERS IN OR UNDER THE 
SAID LANDS; AJAX – 226 HARWOOD  
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Doc#4099792v2 

AGREEMENT OF PURCHASE AND SALE 

This AGREEMENT made the 12 
 
day of September 2024.  

BETWEEN: 

TDB RESTRUCTURING  LIMITED, (the “Receiver”) 
in its capacity as Court-Appointed Receiver over the lands and 
premises set out on Schedule “A” attached hereto and not in its 
personal or corporate capacity  

(the “Vendor”) 

and 

THE CORPORATION OF THE TOWN OF AJAX 

(the “Purchaser”) 

NOTE TO PURCHASER: 

 Please indicate below which of the following lands this Agreement of Purchase 
and Sale relates to: 

RDevelopment Lands, Utility Lands and Commercial Lands  

☐Development Lands and Utility Lands only 

☐Commercial Lands only  

In the event that this Agreement of Purchase and Sale does not include the 
Development Lands and Utility Lands, any reference in this Agreement of Purchase and 
Sale to the Development Agreement shall be considered inapplicable.  For greater 
certainty, neither the Development Lands nor the Utility Lands can be purchased without 
also purchasing the other.  

RECITALS: 

A. Pursuant to the Order of the Ontario Superior Court of Justice (Commercial List) 
(the "Court") dated April 15, 2021, (the "Appointment Order") the Receiver was 
appointed as receiver over the lands legally described in Schedule “A” attached 
hereto;  

B. The Vendor and 1000612843 Ontario Inc. (“Lakeshore”) entered into an 
Agreement of Purchase and Sale dated June 27, 2024 (as amended from time to 
time, the “Lakeshore APS”), pursuant to which the Vendor agreed to sell the 
Development Lands, Utility Lands and Commercial Lands to Lakeshore; 
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C. The Vendor desires to sell and the Purchaser desires to purchase the Purchased 
Assets, as more particularly set out herein, subject to the terms and conditions 
hereof, which include that the Purchaser will act as a back up bidder and that this 
Agreement is conditional upon Lakeshore failing to close on the transaction 
contemplated by the Lakeshore APS in accordance with its terms; 

NOW THEREFORE in consideration of the mutual covenants and agreements set forth 
in this Agreement and for other good and valuable consideration (the receipt and 
sufficiency of which is hereby acknowledged) the Parties covenant and agree as follows: 

SECTION 1 - INTERPRETATION 

1.1 Definitions 

In this Agreement, unless the context clearly indicates otherwise, the following terms shall 
have the following meanings: 

(a) “Acceptance Date” means the date that this Agreement is executed and 
delivered by the Parties it being acknowledged by the Purchaser that this 
Agreement will not be effective or binding until the Vesting Order has been 
granted; 

(b) “Agent” shall mean Avison-Young Commercial Real Estate Services, LP; 

(c) "Agreement" means this Agreement of Purchase and Sale, including the 
Schedules to this Agreement, as it or they may be amended or 
supplemented from time to time, and the expressions "hereof", "herein", 
"hereto", "hereunder", "hereby" and similar expressions refer to this 
Agreement and not to any particular Section or other portion of this 
Agreement; 

(d) "Applicable Laws" means, with respect to the Purchased Assets or to any 
Person, property, transaction or event, all laws, by-laws, rules, regulations, 
orders, judgments, decrees, decisions or other requirements having the 
force of law relating to or applicable to such Person, property, transaction 
or event; 

(e) “Assumed Liabilities” has the meaning ascribed to it in Section 2.10;  

(f) "Business Day" means a day on which banks and the Land Registry Office 
for the Region of Durham are open for business but does not include a 
Saturday, Sunday, or statutory holiday in the Province of Ontario; 

(g) "CIM" means the confidential information memorandum prepared by the 
Agent;  

(h) "Claim" means any claim, demand, action, cause of action, damage, loss, 
cost, liability or expense (including legal fees on a substantial indemnity 
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basis) and all costs incurred in investigating or pursuing any of the foregoing 
or any proceeding relating to any of the foregoing; 

(i) "Closing" means the successful completion of the Transaction; 

(j) "Closing Date" means the date which is three (3) days immediately 
following the date upon which the Receiver advises the Purchaser, in 
writing, that the Lakeshore APS failed to close in accordance with its terms 
and that the condition set out in 4.3(a) is fulfilled or the next Business Day, 
as applicable, or such other date as the Parties may mutually agree upon; 

(k) “Commercial Lands” means those lands bearing PINs 26459-0050 (LT), 
26459-0046 (LT) and 26459-0045 (LT); 

(l) “Court” means the Court defined in the first recital of this Agreement; 

(m) "Data Room" means the electronic data room established by or on behalf 
of the Vendor containing the Property Documents for review by the 
Purchaser;  

(n) “Development Lands” means those lands bearing PIN 26456-0108 (LT); 

(o) “Debtor” means all or any one of 9617680 Canada Inc., 9654372 Canada 
Inc., Central Park Ajax Developments Phase 1 Inc., 9654488 Canada Inc., 
9654461 Canada Inc. and 9654445 Canada Inc.;  

(p) “Deposit” has the meaning ascribed to it in Section 2.5; 

(q) "Encumbrance" means any mortgage, charge, pledge, hypothecation, 
security interest, trust, deemed trust (statutory or otherwise) assignment, 
lien (statutory or otherwise), Claim, title retention agreement or 
arrangement, restrictive covenant, rights of way, easements, 
encroachments, reserves, or other encumbrance of any nature or any other 
arrangement or condition which, in substance, secures payment or 
performance of an obligation; 

(r) “Environmental Condition” has the meaning ascribed to it in Section 
2.2(a);  

(s) "Environmental Laws" means all Applicable Laws concerning pollution or 
protection of the natural environment or otherwise relating to the 
environment or health or safety matters, including Applicable Laws 
pertaining to (i) reporting, licensing, permitting, investigating and 
remediating the presence of Hazardous Materials, and (ii) the storage, 
generation, use, handling, manufacture, processing, transportation, 
treatment, release and disposal of Hazardous Materials including without 
limiting the generality of the foregoing the following any written policies and 
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guidelines and directives, administrative rulings or interpretations, that are 
in effect and applicable to the Vendor or the Property on the Closing Date, 
as well as the common law and any judicial or administrative order, consent 
decree or judgment that is in effect and applicable to the Vendor or the 
Property on the Closing Date, that relates to pollution or the protection of 
the environment, including, without limitation, the Atomic Energy Control Act 
(Canada), the Canadian Environmental Protection Act (Canada), the Pest 
Control Products Act (Canada), the Transportation of Dangerous Goods Act 
(Canada), the Environmental Protection Act (Ontario), the Environmental 
Assessment Act (Ontario), the Ontario Water Resources Act (Ontario) and 
the Occupational Health & Safety Act (Ontario), and the regulations and 
guidelines promulgated pursuant thereto or issued by any Government 
Authority in respect thereof, and equivalent or similar local and provincial 
ordinances and statutory programs and the regulations and guidelines 
promulgated pursuant thereto; 

(t) “Ereg” has the meaning ascribed to it in Section 5.7;  

(u) "ETA" means the Excise Tax Act (Canada), as it may be amended from 
time to time; 

(v) “Excluded Assets” means the assets, if any, listed in Schedule “D”;  

(w) “Final Order” means, in respect of any Court order, such order after i) the 
expiry of applicable appeal periods; or (ii) in the event of an appeal or 
application for leave to appeal or to stay, vary, supersede, set aside or 
vacate such order, final determination of such appeal or application by the 
applicable court;  

(x) "Governmental Authority" means any person, body, department, bureau, 
agency, board, tribunal, commission, branch or office of any federal, 
provincial or municipal government having or claiming to have jurisdiction 
over part or all of the Purchased Assets, the Transaction or one or both of 
the Parties and shall include a board, commission, courts, bureau, agency 
or any quasi-governmental or private body exercising any regulatory 
authority including an association of insurance underwriters; 

(y) "Hazardous Materials" means any contaminants, pollutants, substances 
or materials that, when released to the natural environment, could cause, 
at some immediate or future time, harm or degradation to the natural 
environment or risk to human health, whether or not such contaminants, 
pollutants, substances or materials are or shall become prohibited, 
controlled or regulated by any Governmental Authority and any 
"contaminants", "dangerous substances", "hazardous materials", 
"hazardous substances", "hazardous wastes", "industrial wastes", "liquid 
wastes", "pollutants" and "toxic substances", all as defined in, referred to or 
contemplated in federal, provincial and/or municipal legislation, regulations, 
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orders and/or ordinances relating to environmental, health or safety 
matters; 

(z) "HST" means all goods and services taxes and harmonized sales tax 
payable under the ETA; 

(aa) "Lakeshore APS“ has the meaning ascribed to it in the Recitals; 

(bb) "Land Transfer Tax" means all the taxes payable under the Land Transfer 
Tax Act (Ontario) and any other applicable provincial or municipal land 
transfer tax legislation, including all registration fees, license fees, and other 
like charges payable upon a transfer of real property, together with interest, 
penalties and additions thereto; 

(cc) “Leases” means any leases with any tenants relating to the Property;  

(dd) “Liabilities” means all costs, expenses, charges, debts, liabilities, claims, 
demands and obligations, whether primary or secondary, direct or indirect, 
fixed, contingent, absolute or otherwise, liquidated or unliquidated under or 
in respect of any contract, agreement, arrangement, lease, commitment or 
undertaking, Applicable Law and Taxes; 

(ee) "Parties" means the Vendor, the Purchaser and any other Person who may 
become a party to this Agreement; 

(ff) “Permits” means all permits, licenses and applications that may have been 
issued or applied for in the name of the Debtor and/or the Vendor in 
connection with the servicing and/or development of the Property;  

(gg) "Permitted Encumbrances" means those Encumbrances listed in 
Schedule "B"; 

(hh) "Person" means an individual, a corporation, a partnership, a trust, an 
unincorporated organization, the government of a country or any political 
subdivision thereof, or any agency or department of any such government, 
and the executors, administrators or other legal representatives of an 
individual in such capacity; 

(ii) “Plans” means all plans and documentation in the possession or control of 
the Vendor relevant to the development of the Property including, without 
limitation, any project documents, the CIM, engineering drawings, 
architectural plans and working drawings, landscaping plans, reports, 
project documents other documentation prepared to illustrate or define a 
particular aspect of the development of the Property, in each instance, to 
the extent forming part of the Data Room;  
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(jj) "Property" means the real property described in Schedule “A” and shown 
on the Sketch of Purchased Assets attached hereto as Schedule “A-1”, 
which is included for convenience and discussion purposes only;  

(kk) "Property Documents" means the documents in the Data Room; 

(ll) "Purchaser Closing Conditions" has the meaning ascribed to it in Section 
4.1;  

(mm) "Purchase Price" shall have the meaning ascribed to it in Section 2.4. For 
greater certainty, the Purchase Price shall be exclusive of Transfer Taxes 
and any other taxes payable as a result of or in connection with the 
Transaction; 

(nn) “Purchaser’s Solicitors” means the law firm of Ritchie Ketcheson Hart & 
Biggart LLP; 

(oo) "Purchased Assets" means those assets designated in the “Note to 
Purchaser” on the front page of this Agreement as being the lands which 
are the subject of this Agreement;   

(pp) “Receiver” has the meaning described thereto in the Recitals;  

(qq) "Reports" means collectively any written reports or documents received or 
obtained by the Receiver from any third party regarding any aspect of the 
Property; 

(rr) “Rights” has the meaning ascribed to it in Section 2.13; 

(ss) "Transaction" means the transaction of purchase and sale and assignment 
and assumption contemplated by this Agreement; 

(tt) "Transfer Taxes" means all HST, Land Transfer Tax, sales, excise, use, 
transfer, gross receipts, documentary, filing, recordation, value-added, 
stamp, stamp duty reserve, and all other similar taxes, duties or other like 
charges, however denominated together with interest, penalties and 
additional amounts imposed with respect thereto; 

(uu) “Utility Lands” means those lands bearing PINs 26459-0037 (LT), 26459-
0036 (LT) and 26459-0035 (LT); 

(vv) “Vendor Closing Conditions” has the meaning ascribed to it in Section 
4.3; 

(ww) “Vendor’s Solicitor” means the law firm of Garfinkle Biderman LLP;  

(xx) “Vesting Order” means the order of the Court approving the sale by the 
Receiver to the Purchaser of the Purchased Assets and vesting all rights, 
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title and interest of the Purchased Assets in favour of the Purchaser free 
and clear of all Encumbrances other than Permitted Encumbrances in a 
form to be agreed upon by the parties, acting reasonably;  

(yy) “Vesting Order Motion” means a motion by the Receiver seeking the 
granting of the Vesting Order; and  

(zz) “Work Orders” means any work orders, deficiency notices, outstanding 
building permits, orders, or requirements to comply with any Applicable 
Laws or issued by any Governmental Authorities. 

1.2 Interpretation Not Affected by Headings, etc. 

The division of this Agreement into sections and the insertion of headings are for 
convenience of reference only and shall not affect the construction or interpretation of this 
Agreement. The terms "this Agreement", "hereof', "herein" and "hereunder" and similar 
expressions refer to this Agreement and not to any particular section hereof. 

1.3 Extended Meanings 

Words importing the singular include the plural and vice versa, words importing gender 
include all genders and words importing persons include individuals, partnerships, 
associations, trusts, unincorporated organizations, corporations and governmental 
authorities. The term "including" means "including, without limitation," and such terms as 
"includes" have similar meanings. 

1.4 Schedules 

The following Schedules are incorporated in and form part of this Agreement; 

Schedule "A" Property 
Schedule “A-1” Sketch of Property  
Schedule "B" Permitted Encumbrances 
Schedule “C” [Intentionally deleted] 
Schedule “D” Excluded Assets  
Schedule “E”  [Intentionally deleted]  

SECTION 2 — SALE AND PURCHASE AND ASSIGNMENT 

2.1 Sale and Purchase of Purchased Assets 

On the Closing Date, subject to the terms and conditions of this Agreement, the Vendor 
shall sell and the Purchaser shall purchase the Purchased Assets and the Purchaser shall 
assume the Assumed Liabilities, all in accordance with and pursuant to the terms hereof 
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and the Vesting Order. The Purchaser acknowledges that it is not purchasing any other 
property or assets of the Debtor other than the Purchased Assets.  

2.2 "As is, Where is" 

The Purchaser acknowledges and agrees that: 

(a) the Vendor is selling and the Purchaser is purchasing the Purchased Assets on an 
“as is, where is” basis subject to whatever defects, conditions, impediments, 
Hazardous Materials or deficiencies which may exist on the Closing Date, 
including, without limiting the generality of the foregoing, any latent or patent 
defects in the Purchased Assets. The Purchaser further acknowledges that it has 
entered into this Agreement on the basis that the Vendor does not guarantee title 
to the Purchased Assets and that the Purchaser has conducted such inspections 
of the condition of and title to the Purchased Assets as it deems appropriate and 
has satisfied itself with regard to these matters. No representation, warranty or 
condition is expressed or can be implied as to any matter including, title, 
encumbrances, description, fitness for purpose or use, merchantability, condition, 
quantity or quality, latent defects, cost, size, value, state of repair, zoning, 
permitted uses, permits, compliance with Applicable Laws of Government 
Authorities, threatened claims, litigation, the existence or non-existence of 
Hazardous Materials flowing onto or from the Purchased Assets or any part 
thereof, or in the air, surface or ground water flowing through, onto or from the 
Purchased Assets, or any part thereof, any non-compliance with Environmental 
Laws including any adverse matters contained in the Reports (the “Environmental 
Condition”), compliance with any or all Environmental Laws, or in respect of any 
other matter or thing whatsoever concerning the Purchased Assets, or the right of 
the Vendor to sell or assign same save and except as expressly provided for in 
this Agreement.  Without limiting the generality of the foregoing, any and all 
conditions, warranties or representations expressed or implied pursuant to the 
Sale of Goods Act (Ontario) or similar legislation do not apply hereto and are 
hereby waived by the Purchaser.  The descriptions of the Purchased Assets set 
out in the CIM, in this Agreement or in the Property Documents are for the 
purposes of identification only and no representation, warranty or condition has or 
will be given by the Vendor concerning the completeness or accuracy of such 
descriptions. The Purchaser further acknowledges that the CIM, the Property 
Documents and all other written and oral information (including, without limitation, 
any analyses, financial information and projections, compilations, studies and the 
Plans) obtained by the Purchaser from the Vendor or the Agent with respect to the 
Purchased Assets or otherwise relating to the Transaction has been provided for 
the convenience of the Purchaser only and is not warranted to be accurate or 
complete. The Purchaser further acknowledges that the Vendor shall not be under 
any obligation to deliver the Purchased Assets to the Purchaser and that it shall 
be the Purchaser’s responsibility to take possession of the Purchased Assets.   
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(b) notwithstanding any statutory provisions to the contrary, the Purchaser has no right 
to submit requisitions on title or in regard to any outstanding Work Orders, and the 
Purchaser shall accept the title to the Purchased Assets subject to the Permitted 
Encumbrances and the Environmental Condition; 

(c) the various parties who prepared the Property Documents may have restricted the 
use thereof to the Debtor only, in their respective retainers with the Debtor and any 
purported conveyance of any of the Property Documents by the Vendor to the 
Purchaser may be subject to such limitations; 

(d) without limiting the generality of this Section 2.2, the Purchaser acknowledges and 
agrees that the parties have expressly agreed to exclude from this Agreement all 
express or implied representations and warranties with respect to the following 
matters: 

(i) the compliance of the Purchased Assets with Applicable Laws, by-laws or 
regulations including without limitation, municipal zoning by-laws and 
regulations;  

(ii) any easements, rights of way, instruments, documents, agreements or 
other registered or unregistered interest in the Purchased Assets which 
impacts the use, enjoyment, income or development opportunities 
connected with the Purchased Assets; 

(iii) that the present use or any future use of the Purchased Assets intended by 
the Purchaser is or will be lawful or permitted; 

(iv) the execution, good standing, validity, binding effect or enforceability of the 
Permitted Encumbrances; 

(v) that the Vendor has any right, title or interest in any goodwill associated with 
the Purchased Assets, or the use of any name associated with the operation 
of the Purchased Assets; 

(vi) the description, title, condition, value, state of repair and fitness for any 
purpose of the Purchased Assets; and  

(vii) the compliance of the Purchased Assets with Environmental Laws, Reports 
or the existence or non-existence of Hazardous Materials, environmental, 
soil or water contamination or pollution on or about the Purchased Assets, 
or otherwise with respect to the environmental condition of the Purchased 
Assets; 

(e) the CIM, the Property Documents and any assets lists, information packages and 
other material concerning the Purchased Assets or the sale thereof provided by or 
on behalf of the Vendor and the Agent have been prepared solely for the 
convenience of the Purchaser and are not warranted or represented to be 
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complete or accurate and are not part of this Agreement (unless specifically 
provided in this Agreement) and the descriptions of the Purchased Assets provided 
to the Purchaser are for the purposes of identification only, no conditions, warranty 
or representation has been or will be given by the Vendor concerning the accuracy, 
completeness or any other matter concerning such descriptions; 

(f) the Vendor is entering into this Agreement solely in its capacity as Receiver and 
not in its personal or other capacity and the Vendor and its agents (including the 
Vendor’s Solicitors), officers, directors and employees will have no personal or 
corporate liability under or as a result of this Agreement, or otherwise in connection 
herewith; 

(g) save as to any valid objection to title made in respect of matters arising after the 
Acceptance Date, the Purchaser shall be conclusively deemed to have accepted 
the title to the Property and to have accepted the Purchased Assets subject to the 
Permitted Encumbrances and the Environmental Condition and subject to all 
Applicable Laws, by-laws and regulations affecting its use.  If any valid objection 
to title expressly permitted herein is made by the Purchaser prior to the Closing 
Date, which the Vendor is unwilling or unable to remove, remedy, or satisfy and 
which the Purchaser will not waive or is not satisfied by title insurance, then the 
Receiver may terminate this Agreement by notice to the Purchaser, whereupon, 
except as herein expressly set forth, the Deposit with interest accrued thereon shall 
be forthwith returned to the Purchaser in accordance with and subject to the terms 
in Section 2.5 and each of the Purchaser and the Receiver shall be released from 
all obligations under this Agreement; 

(h) the Purchaser shall not call for the production of any title deed, abstract, survey or 
other evidence of title except such of the foregoing as are in the possession of the 
Receiver; 

(i) the Purchaser acknowledges that, the Vendor has provided the Purchaser access 
to the Data Room and that the Purchaser has had sufficient opportunity to review, 
and has satisfied itself with respect to, the Property Documents. If for any reason 
the transaction is not completed, the Purchaser shall forthwith return the Property 
Documents, and delete any electronic copies of them in its possession or control. 
The Vendor makes no representation or warranty, express or implied, as to the 
accuracy or completeness of any information contained in the CIM and any of the 
Property Documents; and 

(j) in entering into this Agreement, the Purchaser has relied and will rely entirely and 
solely upon its own inspections and investigations with respect to the Property and 
the Purchased Assets, including the physical condition and the Environmental 
Condition of the Purchased Assets including compliance with Applicable Laws and 
has relied solely upon its own judgement resulting from doing so and has not relied 
and will not rely on any information, written or oral, furnished by the Vendor or any 
other person or entities on behalf of or at the direction of the Vendor including the 
Agent, including with respect to value of the Purchased Assets, the development 
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potential of the Purchased Assets, adequacy, marketability, quantity, location, 
condition, quality, fitness or state of repair. The information in the CIM, the Data 
Room and description of the Purchased Assets in any marketing material, listing 
information, and any like material delivered or made available by the Vendor and/or 
the Agent, the Vendor's agents or any other party on its behalf to the Purchaser or 
its representatives are believed to be correct, but if any misstatement, error, 
inaccuracy or omission (collectively the “Inaccuracies”) is found in the them, the 
Purchaser shall not be entitled to any abatement, damages, reimbursement, costs 
or to termination of this Agreement as a result of them and the Purchaser releases 
the Vendor and its agents from any Claims the Purchaser had, has or may have 
as a result of such Inaccuracies. 

2.3 Permitted Encumbrances 

The Purchaser acknowledges that the Vendor is selling the Purchased Assets subject to 
the Assumed Liabilities and that the Vendor undertakes no obligation to discharge the 
Permitted Encumbrances on Closing or thereafter. 

2.4 Purchase Price 

The purchase price payable by the Purchaser to the Vendor for the Purchased Assets 
(the “Purchase Price”) shall be an amount of  allocated as set out in 
paragraph 2.7.  

2.5 Deposit 

The Parties acknowledge and agree that the sum of  being ten (10%) percent 
of the Purchase Price (the “Deposit”) has been delivered by the Purchaser to the 
Vendor’s solicitor in trust upon submission by the Purchaser of an executed copy of the 
Agreement to the Vendor. The Deposit shall be held in an interest bearing account of a 
Canadian chartered bank or trust company, in trust pending completion or other 
termination of this Agreement, and to be disbursed in accordance with the following 
provisions: 

(a) if the purchase and sale of the Purchased Assets is completed on the 
Closing Date, then the Deposit and interest thereon shall be released from 
trust and applied towards payment of the Purchase Price; 

(b) if the purchase and sale of the Purchased Assets is not completed on the 
Closing Date for any reason other than the default of the Purchaser 
hereunder (including because any conditions in favour of the Purchaser are 
not fulfilled or waived), then the Deposit and interest thereon shall, subject 
to any Claim by the Vendor for damages under Section 2.12 herein, be 
released from trust and paid to the Purchaser in full satisfaction of all Claims 
incurred by the Purchaser as a result of such non-completion; or 
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(c) if the purchase and sale of the Purchased Assets is not completed on the 
Closing Date as a result of the Purchaser’s default hereunder , then the 
Deposit and interest thereon shall be forfeited to the Vendor and released 
from trust as liquidated damages and not as a penalty and paid to the 
Vendor without prejudice to the Vendor’s rights to reimbursement on 
account of any Claim of the Vendor against the Purchaser as a result of 
such failure and the Vendor shall be entitled to pursue all of its rights and 
remedies against the Purchaser, including the resale of the Purchased 
Assets.  Upon any such resale, the Purchaser shall pay to the Vendor: (i) 
an amount equal to the amount, if any, by which the Purchase Price under 
the Agreement exceeds the net purchase price received by the Vendor 
pursuant to such resale (net of any commissions and costs and expenses 
incurred to effect the completion of such resale including legal costs on a 
full indemnity basis), and (ii) an amount equal to all costs and expenses 
incurred by the Vendor in respect of the Transaction or occasioned by the 
Purchaser’s failure to comply with this Agreement. 

2.6 Payment of Purchase Price 

The Purchase Price shall be paid and satisfied as follows: 

(a) on Closing, the Deposit and interest thereon shall be released from trust 
and credited against the Purchase Price in accordance with Section 2.5(a); 
and 

(b) on Closing, the Purchase Price, subject to adjustments and minus the 
amount paid to the Vendor pursuant to Section 2.6(a), shall be paid to the 
Vendor or as the Vendor may direct in writing by way of wire transfer using 
the Large Value Transfer System. 

2.7 Allocation of Purchase Price 

The entire Purchase Price shall be allocated to the Purchased Lands as follows: 60% to 
the Development Lands; and the balance equally divided among the Utility Lands and the 
Commercial Lands, , such that the aggregate of such allocation is equal to the Purchase 
Price, and the Parties agree that they shall follow such allocation in determining and 
reporting their liabilities for any Taxes and, without limitation, shall file their respective 
income tax returns prepared in accordance with such allocation, provided that nothing 
herein shall require the Vendor to file any income tax returns that it is not otherwise 
required to file.  

2.8 Adjustment of Purchase Price 

(1) [Intentionally deleted] 

(2) There shall be no adjustments to the Purchase Price. 
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2.9 Excluded Liabilities 

Other than the Assumed Liabilities, the Purchaser shall not assume and shall not be liable 
for any other Liabilities of the Vendor or the Debtor.  

 
2.10 Assumed Liabilities 

From and after Closing, the Purchaser shall assume and be liable for the Assumed 
Liabilities.  The Assumed Liabilities shall consist only of the Liabilities incurred under or 
in respect of: 

(a) Permitted Encumbrances;  

(b) the use of the Purchased Assets from and after the Closing Date to the 
extent relating to periods from and after the Closing Date; and 

(c) the Environmental Condition, and any and all Liabilities for the remediation 
of the soil and groundwater in, on, over, under or flowing through, onto or 
from the Property or any part thereof. 

(the foregoing being the “Assumed Liabilities”). 

2.11 Taxes 

In addition to the Purchase Price, the Purchaser or the beneficial owner of the Property if 
different from the Purchaser shall pay all applicable Transfer Taxes exigible in connection 
with the purchase and sale of the Purchased Assets, including, without limitation, HST 
and Land Transfer Tax. 

The Purchaser will be an HST registrant and a prescribed recipient under the ETA on or 
before the Closing Date and will provide its registration number to the Vendor on or before 
the Closing Date. 

The Purchaser shall deliver, prior to Closing, a certificate in form prepared by the Vendor 
acting reasonably certifying that the Purchaser shall be liable for, shall self-assess and 
shall remit to the appropriate Government Authority all HST payable in respect of the 
Transaction. The Purchaser's certificate shall also include certification of the Purchaser's 
prescription and/or registration as the case may be, and the Purchaser's HST registration 
number together and the Purchaser shall indemnify and hold harmless the Vendor from 
and against any and all Claims, HST, penalties, costs and any interest that may become 
payable by or assessed against the Vendor for all Transfer Taxes arising out of, related 
to or connected in any way with the Property or this Transaction. If the Purchaser shall 
fail to deliver its certificate, then the Purchaser shall tender to the Vendor at Closing, in 
addition to the balance due on Closing, an amount equal to the HST that the Vendor shall 
be obligated to collect and remit in connection with the Transaction. 
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2.12 Inspections 

The Vendor will permit the Purchaser, its consultants, agents and representatives to carry 
out, at the Purchaser's sole expense and risk, such investigations, soil tests, and 
environmental audits as the Purchaser, acting reasonably, may deem necessary with 
respect to the Purchased Assets, subject to and conditional upon the following terms and 
conditions: 

(a) any invasive testing shall require the Vendor’s written approval prior to such 
testing; 

(b) the Purchaser shall provide at least two Business Days' notice to the Vendor 
of any such tests and inspections and the Vendor will be entitled to have a 
representative present during all such tests and inspections; 

(c) all soil tests or environmental audits shall be coordinated with the Vendor; 

(d) any damage to the Property caused by such tests and inspections will be 
promptly repaired by the Purchaser and the Purchaser will indemnify and 
save the Vendor harmless from all Claims which the Vendor may suffer as 
a result of the said tests and inspections or any other breach of this Section 
by the Purchaser; and 

(e) prior to entering the part of Property comprising the Purchased Assets to 
conduct the Purchaser's tests and investigations, the Purchaser shall 
deliver (or shall cause its representatives completing the Purchaser's 
investigations on its behalf to deliver) to the Vendor evidence of liability 
insurance coverage for at least $2,000,000. 

The Purchaser agrees that the Vendor shall be entitled to deduct from the Deposit the 
amount of any Claims which the Vendor may suffer as a result of a breach of this Section 
2.12 by the Purchaser. To the extent that the Purchaser commissions any reports in 
connection with its tests and investigations of the Property, copies of all such reports shall 
be delivered to the Vendor at no cost to the Vendor within three (3) Business Days of 
issuance.  

2.13 Non-Transferable and Non-Assignable Purchased Assets   

To the extent that any of the Purchased Assets to be transferred to the Purchaser on the 
Closing, or any Claim, right or benefit arising under or resulting from such Purchased 
Assets  (collectively, the “Rights”) is not capable of being transferred without the 
approval, consent or waiver of any third Person, or if the transfer of a Right would 
constitute a breach of any obligation under, or a violation of, any Applicable Law unless 
the approval, consent or waiver of such third Person is obtained, then, except as 
expressly otherwise provided in this Agreement and without limiting the rights and 
remedies of the Purchaser contained elsewhere in this Agreement, this Agreement shall 
not constitute an agreement to transfer such Rights unless and until such approval, 
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consent or waiver has been obtained.  After Closing and for a period of sixty (60) days 
following Closing, the Vendor shall: 

(a) maintain its existence and hold the Rights in trust for the Purchaser; 

(b) comply with the terms and provisions of the Rights as agent for the 
Purchaser at the Purchaser's cost and for the Purchaser's benefit; 

(c) cooperate with the Purchaser in any reasonable and lawful arrangements 
designed to provide the benefits of such Rights to the Purchaser; and  

(d) enforce, at the reasonable request of the Purchaser and at the expense and 
for the account of the Purchaser, any rights of the Vendor arising from such 
Rights against any third Person, including the right to elect to terminate any 
such Rights in accordance with the terms of such Rights upon the written 
direction of the Purchaser. 

In order that the full value of the Rights may be realized for the benefit of the Purchaser, 
the Vendor shall, at the request and expense and under the direction of the Purchaser, in 
the name of the Vendor or otherwise as the Purchaser may specify, take all such action 
and do or cause to be done all such things as are, in the reasonable opinion of the Vendor, 
necessary or proper in order that the obligations of the Vendor under such Rights may be 
performed in such manner that the value of such Rights is preserved and enures to the 
benefit of the Purchaser.  To the extent that such approval, consent or waiver has not 
been obtained by the 60th day following the Closing, such Right shall be deemed to be an 
excluded Purchased Asset and the Vendor may terminate any agreement pertaining to 
such Right unless otherwise agreed to by the Parties. The Purchaser shall indemnify and 
hold the Vendor harmless from and against any Claim under or in respect of such Rights 
arising because of any action of the Vendor taken in accordance with this Section. 

2.14 Conveyance Event 

[Intentionally deleted] 

2.15 Vesting Order 

(a) The Receiver and the Purchaser acknowledge that:  

i. this Agreement is subject to Court approval; and 

ii. Closing is subject to the issuance of the Vesting Order, and the 
Vesting Order becoming a Final Order.  

(b) The Receiver shall use its commercially reasonable efforts to promptly 
thereafter file and serve the Vesting Order Motion on notice to the 
necessary parties.  
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(c) The Purchaser shall provide all information if any, and take any such actions 
as may be reasonable requested by the Receiver to assist the Receiver in 
obtaining the Vesting Order and any other order of the Court reasonably 
necessary to consummate the Transaction. 

(d) From and after the Acceptance Date, the Receiver shall provide such prior 
notice as may be reasonable under the circumstances before filing any 
materials with the Court that relate, in whole or in part, to this Agreement, 
the Purchaser, or the Vesting Order and shall consult in good faith with the 
Purchaser regarding the content of such materials prior to any such filing 
(provided that the Receiver shall not be obligated to incorporate the 
comments of the Purchaser and do any such filings).  

2.16 Closing Certificate 

The parties hereto acknowledge and agree that the Receiver shall be entitled to file with 
the Court a certificate, substantially in the form attached to the Vesting Order (the 
“Closing Certificate”) upon receiving written confirmation from the Purchaser that all 
conditions to close under this Agreement have been satisfied or waived. The Receiver 
shall have no liability to the Purchaser or any other person as a result of filing the Closing 
Certificate.  

2.17  Receiver’s Capacity 

The Purchaser acknowledges and agrees that in all matters pertaining to this Agreement, 
including in its execution, the Receiver has acted and is acting solely in its capacity as 
Receiver and manager of the Property pursuant to the Appointment Order and not in its 
personal, corporate or any other capacity and the Receiver and its agents, officers, 
directors, employees and representatives will have no personal or corporate liability under 
or as a result of this Agreement, or otherwise in connection herewith.  

SECTION 3 - REPRESENTATIONS AND WARRANTIES 

3.1 Purchaser's Covenants  

The Purchaser covenants and agrees that  it will, effective on and after the Closing Date, 
assume and be fully responsible for: 

(a) all obligations which are to be observed or performed from and after 
completion of this Transaction under the Permitted Encumbrances; 

(b) the Assumed Liabilities and any other obligations and liabilities assumed by 
the Purchaser as provided for by this Agreement; and 

(c) to effect a Conveyance upon the terms of Section 2.14, if the circumstances 
arise that require it to do so. 

3.2 Purchaser’s Representations and Warranties 
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The Purchaser represents and warrants to the Vendor, which representation and 
warranties the Vendor is relying upon, that:  

(a) the Purchaser is and will be as of Closing, a corporation duly incorporated 
and validly existing under the laws of its jurisdiction of incorporation and is 
duly qualified to purchase and own the Purchased Assets; 

(b) the Purchaser has all necessary corporate power, authority and capacity to 
enter into this Agreement and the Development Agreement, to perform its 
obligations thereunder and to consummate the Transaction; 

(c) no consent or approval of or registration, declaration or filing with any 
Government Authority is required for the execution or delivery of this 
Agreement by the Purchaser, the validity or enforceability of this Agreement 
against the Purchaser, or the performance by the Purchaser of any of its 
obligations hereunder;  

(d) the Purchaser is not a party to, bound or affected by or subject to any 
indenture, agreement, instrument, charter or by-law provision, order, 
judgment or decree which would be violated, contravened or breached by 
the execution and delivery by it of this Agreement or the performance by it 
of any of the terms contained herein; 

(e) there is no suit, action, litigation, arbitration proceeding or governmental 
proceeding, including appeals and applications for review, in progress, 
pending or, to the best of the Purchaser's knowledge, threatened against or 
relating to the Purchaser or any judgment, decree, injunction, rule or order 
of any court, governmental department, commission, agency, 
instrumentality or arbitrator which, in any case, might adversely affect the 
ability of the Purchaser to enter into this Agreement or to consummate the 
Transaction and the Purchaser is not aware of any existing ground on which 
any action, suit or proceeding may be commenced with any reasonable 
likelihood of success; 

(f) this Agreement and all other documents contemplated hereunder to which 
the Purchaser is or will be a party have been or will be, as of Closing, duly 
and validly executed and delivered by the Purchaser and constitute or will, 
as of Closing, constitute legal, valid and binding obligations of the 
Purchaser, as the case may be, enforceable in accordance with the terms 
hereof or thereof; 

(g) the Purchaser is not a non-Canadian person as defined in the Investment 
Canada Act; 

(h) The Purchaser has now and will have on the Closing Date the financial 
resources to complete this transaction in accordance with the terms of this 
Agreement; and 
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(i) the Purchaser is registered or will be registered on Closing under Part IX of 
the ETA. 

3.3 Record of Site Condition in the Environmental Registry  

If at any time following Closing the Purchaser, in its sole discretion, elects to file a Record 
of Site Condition (“RSC”) in respect of any Property, then the following clause will be 
deemed to have formed part of this Agreement as at the time of execution hereof, in 
respect only of the Property for which the RSC is filed:  

“The Purchaser covenants and agrees that following the Closing, it shall file, at its sole 
cost and expense, a Record of Site Condition in the Environmental Registry as 
contemplated under s.168.4 of the Environmental Protection Act for the Property.”   

On Closing, the Purchaser shall deliver an indemnity in favour of the Vendor in which it 
agrees to indemnify and save the Vendor harmless from any and all Claims incurred by 
the Vendor in the event the Purchaser fails to make such filings. 

3.4 Receiver's Representations 

The Receiver represents and warrants to the Purchaser as follows: 

(a) the Receiver has been duly appointed as the receiver of the Purchased 
Assets pursuant to the Appointment Order and has full right, power and 
authority, subject to obtaining the Vesting Order prior to Closing, to sell the 
Purchased Assets, in accordance with the terms and conditions of this 
Agreement and the Vesting Order; and 

(b) the Receiver is not a non-resident of Canada for purposes of Section 116 
of the Income Tax Act (Canada). 

3.5 Survival of Representations, Warranties and Covenants 

The representations, warranties, agreements and covenants made by the Purchaser 
herein or in any other agreement, certificate or instrument delivered by the Purchaser to 
the Vendor pursuant to this Agreement shall survive the Closing, and notwithstanding the 
Closing, shall continue in full force and effect for the benefit of the Vendor, without 
limitation. 
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SECTION 4 — CONDITIONS  

4.1 Purchaser Closing Conditions  

The obligation of the Purchaser to complete the Transaction is subject to the following 
conditions precedent being fulfilled or performed at or prior to the Closing Date (the 
“Purchaser Closing Conditions”): 

(a) all representations and warranties of the Vendor contained in this 
Agreement shall be true as of the Closing Date in all material respects with 
the same effect as though made on and as of that date;  

(b) the Vendor shall have performed and complied with all of the terms and 
conditions in this Agreement on its part to be performed or complied with at 
or before Closing in all material respects and shall have executed and 
delivered or caused to have been executed and delivered to the Purchaser 
at Closing all the documents contemplated in Section 5.3 or elsewhere in 
this Agreement; and 

(c) [Intentionally deleted] 

(d) the Appointment Order and the Vesting Order shall be Final Orders and no 
order shall have been issued which restrains or prohibits the completion of 
the Transaction. 

(e) [Intentionally deleted].  

The Purchaser Closing Conditions are for the exclusive benefit of the Purchaser. Any 
Purchaser Closing Condition may be waived by the Purchaser in whole or in part. Any 
such waiver shall be binding on the Purchaser only if made in writing. 

4.2 Purchaser Closing Conditions Not Fulfilled 

If any Purchaser Closing Condition has not been fulfilled at or prior to Closing, then the 
Purchaser in its sole discretion may, either: 

(a) terminate this Agreement by notice to the Vendor, in which event the 
Purchaser shall be released from its obligations under this Agreement and 
the Deposit shall be promptly returned to the Purchaser in accordance with 
and subject to the provisions of Section 2.5 hereof; or 

(b) waive compliance with any such Purchaser Closing Condition, without 
prejudice to its right of termination in the event of non-fulfillment of any other 
Purchaser Closing Condition. 
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4.3 Vendor Closing Conditions  

The obligation of the Vendor to complete the Transaction is subject to the following 
conditions being fulfilled or performed at or prior to the Closing Date (the “Vendor Closing 
Conditions”): 

(a) the transaction contemplated by the Lakeshore APS fails to close in 
accordance with its terms; 

(b) all representations and warranties of the Purchaser contained in this 
Agreement shall be true as of the Closing Date in all material respects with 
the same effect as though made on and as of that date; 

(c) the Purchaser shall have performed and complied with all of the terms and 
conditions in this Agreement on its part to be performed or complied with at 
or before Closing in all material respects and shall have executed and 
delivered or caused to have been executed and delivered to the Vendor at 
the Closing all the documents contemplated in Section 5.2 or elsewhere in 
this Agreement, including the Development Agreement;  

(d) there shall be no litigation or proceedings pending against the Vendor, in 
respect of the Purchased Assets, for the purpose of enjoining, preventing 
or restraining the completion of the Transaction or otherwise claiming that 
such completion is improper; and 

(e) [Intentionally deleted] 

(f) On the closing date, the Appointment Order and the Vesting Order shall be 
Final Orders and no order shall have been issued which restrains or 
prohibits the completion of the Transaction.  

The foregoing conditions are for the exclusive benefit of the Vendor. Any condition may 
be waived by the Vendor in whole or in part. Any such waiver shall be binding on the 
Vendor only if made in writing.  The Closing of the Transaction shall deem all conditions 
to be waived or satisfied.  

4.4 Vendor Closing Conditions Not Fulfilled 

If any Vendor Closing Condition shall not have been fulfilled at or prior to Closing, then 
the Vendor in its sole subjective discretion may, without limiting any rights or remedies 
available to the Vendor at law or in equity, either: 

(a) terminate this Agreement by notice to the Purchaser in which event the 
Vendor shall be released from all obligations under this Agreement and, 
unless the Vendor Closing Condition that was not fulfilled was the Vendor 
Closing Condition contained in Sections 4.3(a) and 4.3(d), the Deposit shall 
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be retained by the Vendor in accordance with the provisions of Section 2.5 
hereof; or 

(b) waive compliance with any such Vendor Closing Condition without 
prejudice to its right of termination in the event of non-fulfillment of any other 
Vendor Closing Condition. 

4.5 Vesting Order 

The obligations of the Vendor and the Purchaser hereunder are subject to the mutual 
condition that the Vesting Order shall have been made by the Court on or before (or such 
later date agreed upon by the Parties) approving this Agreement and the Transaction and 
vesting in the Purchaser all the right, title and interest of the applicable Debtor in the 
Purchased Assets free and clear of all Encumbrances, other than the Permitted 
Encumbrances. The Parties hereto acknowledge that the foregoing condition has been 
inserted for the mutual benefit of the Parties and is incapable of waiver. In the event that 
said condition has not been fulfilled by the aforesaid date, the Transaction shall 
automatically be deemed to be null and void and of no further force and effect as of said 
date and provided that the Purchaser is not in default of its obligations hereunder, the 
Deposit shall be promptly returned to the Purchaser in accordance with and subject to the 
provisions of Section 2.5 hereof.  

SECTION 5 — CLOSING 

5.1. Closing 

The completion of the Transaction shall take place on the Closing Date or as otherwise 
determined by mutual agreement of the Parties in writing. 

5.2. Purchaser's Deliveries on Closing 

On or before Closing, the Purchaser shall execute or deliver as applicable, to the Vendor 
the following, each of which shall be in form and substance satisfactory to the Vendor, 
acting reasonably: 

(a) payment of the Purchase Price; 

(b) a certificate, dated as of the Closing Date, confirming that all of the 
representations and warranties of the Purchaser contained in this 
Agreement are true as of the Closing Date, with the same effect as though 
made on and as of the Closing Date; 

(c) an acknowledgement dated as of the Closing Date, that each of the 
Purchaser Closing Conditions have been fulfilled, performed or waived as 
of the Closing Date; 
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(d) assignment of the Purchased Assets and assumption of the Assumed 
Liabilities with an indemnification by the Purchaser in favour of the Vendor 
for any Claims under the Assumed Liabilities; 

(e) the certificate and indemnity provided for under Section 2.11; 

(f) [Intentionally deleted] 

(g) an environmental release and indemnity indemnifying and holding the 
Vendor harmless from any and all damages, claims, actions, losses, costs, 
liabilities or expenses (collectively "Damages") suffered or incurred by the 
Vendor, directly or indirectly, as a result of or in connection with any of the 
following, and without restricting the generality of the foregoing, which 
include Damages incurred in addressing an administrative order by a 
Government Authority or in addressing a notice, investigation or other 
process which could reasonably be anticipated to result in such an order: 

(i) the presence, release, or the threat of a release of any Hazardous 
Materials in, on or under the Property; 

(ii) the presence of any Hazardous Materials in, on or under properties 
adjoining or proximate to the Property; 

(iii) any other environmental matters relating to the Property; 

(iv) the breach of any Environmental Laws applicable to the Property; 

(v) the release or threatened release of any Hazardous Materials 
owned, managed, generated, disposed of, controlled or transported 
by or on behalf of the Purchaser;  

(vi) the Environmental Condition; or 

(vii) the Indemnity provided for in Schedule 3.3; and 

(h) such further and other documentation as is referred to in this Agreement or 
as the Vendor may reasonably require to give effect to this Agreement, 
including an executed copy of the Development Agreement. 

5.3 Vendor's Deliveries on Closing 

(a) On or before the Closing, the Vendor shall execute and deliver to the 
Purchaser the following, each of which shall be in form and substance 
satisfactory to the Purchaser, acting reasonably: 

(i) [intentionally deleted]; 
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(iii) an acknowledgement dated as of the Closing Date, that each of the 
Vendor Closing Conditions have been fulfilled, performed or waived 
as of the Closing Date; 

(iv) an assignment of the Purchased Assets and assumption of the 
Assumed Liabilities with an indemnification by the Purchaser in 
favour of the Vendor for any Claims under the Assumed Liabilities;  

(v) assignment of all Leases;  

(vi) the Vesting Order; and 

(vii) such further and other documentation as is referred to in this 
Agreement or as the Purchaser may reasonably require to give effect 
to this Agreement. 

(b) Upon the completion of the deliveries pursuant to Section 5.2 and 5.3(a), the 
Vendor shall immediately file a certificate with the Court (the "Receiver's 
Certificate") that the Transaction has been completed and title to the 
Property shall vest in the Purchaser effective immediately upon the filing 
with the Court of the Receiver's Certificate and shall deliver to the Purchaser 
a copy of same. 

5.4 Risk 

The Purchased Assets shall be and remain at the risk of the Vendor until Closing. From 
and after Closing, the Purchased Assets shall be at the risk of the Purchaser. In the event 
that the Purchased Assets shall be damaged prior to Closing, then the Vendor shall 
advise the Purchaser in writing within twenty-four (24) hours of the Vendor learning of 
same. In the event that the Purchased Assets shall be materially damaged prior to Closing 
then the Vendor shall be entitled, in its sole and absolute discretion, to elect to terminate 
this Agreement by notice, in writing, to the Purchaser and in such event the Parties hereto 
shall be released from all obligations and liabilities hereunder.  If the Vendor shall not 
elect to terminate this Agreement as set out above, then the Transaction shall be 
completed in accordance with the terms and conditions hereof and the Purchaser shall 
be entitled to all proceeds of insurance payable in respect thereof, if any.   

5.5 Termination 

If either the Vendor or the Purchaser validly terminates this Agreement pursuant to the 
provisions of Sections 4.2, 4.4, 4.5 or 5.4:  

(a) all the obligations of both the Vendor and Purchaser pursuant to this 
Agreement shall be at an end; and 
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(b) the Purchaser shall have no right to specific performance or any other 
remedy against, or any right to recover on account of any Claim it may have 
from, the Vendor. 

5.6 Breach by Purchaser 

If all of the Purchaser Closing Conditions have been complied with or waived by the 
Purchaser and the Purchaser fails to comply with the terms of this Agreement, the Vendor 
may by notice to the Purchaser elect to treat this Agreement as having been repudiated 
by the Purchaser. In addition, the Purchaser shall pay to the Vendor, on demand, the 
deficiency, if any, arising upon such resale (after deducting the expenses of resale) 
together with interest and all other damages or charges occasioned by or resulting from 
the default by the Purchaser. 

5.7 Electronic Registration 

In the event that a system for electronic registration (“Ereg”) is operative and mandatory 
in the applicable land registry office, the Purchaser agrees to cause all necessary 
procedures to be taken, as may be required by the Vendor or the Vendor’s solicitors, to 
complete the Transaction using Ereg in accordance with the Law Society of Ontario’s (the 
“LSO”) guidelines.  If Ereg is operative on the Closing Date, (i) the Purchaser agrees to 
use a lawyer authorized to use Ereg and who is in good standing with the LSO, (ii) the 
Purchaser’s solicitors will enter into the Vendor’s solicitors’ standard form of escrow 
closing agreement or document registration agreement, which will establish the 
procedures for closing the Transaction provided same are in accordance with LSO 
guidelines, and (iii) if the Purchaser’s solicitors are unwilling or unable to complete the 
Transaction using Ereg, then the Purchaser’s solicitors must attend at the Vendor’s 
solicitors’ office or at another location designated by the Vendor’s solicitors at such time 
on Closing as directed by the Vendor’s solicitors to complete the Transaction using Ereg 
utilizing the Vendor’s solicitors’ computer facilities, in which event, the Purchaser shall 
pay to the Vendor’s solicitors a reasonable fee therefor. 

5.8 Payment of Land Transfer Tax  

The parties agree that the Purchase Price will not be shown in the Vesting Order. The 
parties agree that any Land Transfer Tax payable by the Purchaser (and similarly, in the 
event of a Conveyance Event, any Land Transfer Tax payable by the Vendor) shall be 
paid directly to the Ministry of Finance prior to closing such that the Purchase Price will 
not be shown on any registered document nor will the Land Transfer Tax paid be shown 
on any registered document.  

SECTION 6 - GENERAL  

6.1. Further Assurances 

Each of the Parties shall, from time to time after the Closing Date, at the request and 
expense of the other, take or cause to be taken such action and execute and deliver or 
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cause to be executed and delivered to the other such documents and further assurances 
as may be reasonably necessary to give effect to this Agreement. 

6.2. Notice 

Any notice or other communication under this Agreement shall be in writing and may be 
delivered personally or transmitted by electronic transmission, addressed: 

in the case of the Purchaser, as follows: 

THE CORPORATION OF THE TOWN OF AJAX  
65 Harwood Ave. South  
Ajax, ON  L1S 2H9 

Attention:  Shane Baker 

Telephone No:  

Email: shane.baker@ajax.ca  

with a copy to: 

 RITCHIE KETCHESON HART & BIGGART LLP  
 1 Eva Road, Suite 206  
 Toronto, ON M9C 4Z5 

  Attention: John Hart  
Email:  jhart@ritchieketcheson.com  

 

and in the case of the Vendor, as follows: 

RSM CANADA LIMITED, Court-Appointed  

Receiver of 9617680 Canada Inc., 9654372 Canada Inc., Central Park Ajax 
Developments Phase 1 Inc., 9654488 Canada Inc., 9654461 Canada Inc. and 
9654445 Canada Inc. 

11 King Street West 

Suite 700, PO Box 27 

Toronto, ON M5H 4C7 

Attention: Bryan Tannenbaum 

Email: bryan.tannenbaum@rsmcanada.com  
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with a copy to: 

 Garfinkle Biderman LLP 

 801-1 Adelaide Street East 

 Toronto, ON M5C 2V9 

  Attention: Avrom W. Brown  
Email:  abrown@garfinkle.com  

and 

 Thornton Grout Finnigan LLP 

 100 Wellington Street West, Suite 3200 

 Toronto, ON  M5K 1K7 

 

 Attention: Rebecca Kennedy 
 Email:  rkennedy@tgf.ca 
 
 Attention:  Alexander Soutter 
 Email:  asoutter@tgf.ca 

Any such notice or other communication, if given by personal delivery, will be deemed to 
have been given on the day of actual delivery thereof and, if transmitted by electronic 
transmission before 5:00 p.m. (Toronto time) on a Business Day, will be deemed to have 
been given on that Business Day, and if transmitted by electronic transmission after 5:00 
p.m. (Toronto time) on a Business Day, will be deemed to have been given on the 
Business Day after the date of the transmission. 

6.3. Time 

Time shall, in all respects, be of the essence hereof, provided that the time for doing or 
completing any matter provided for herein may be extended or abridged by an agreement 
in writing signed by the Vendor and the Purchaser or by their respective solicitors. 

6.4. Currency 

Except where otherwise indicated, all references herein to money amounts are in 
Canadian currency. 

6.5. Benefit of Agreement 

This Agreement shall enure to the benefit of and be binding upon the Parties hereto and 
their respective successors and permitted assigns, provided that the Purchaser shall not 
assign the benefit of this Agreement without the prior written consent of the Vendor; 
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provided the Purchaser may assign its rights and obligations under this Agreement to an 
“affiliate” of the Purchaser (as such term is defined in the Business Corporations Act 
(Ontario)), provided that the Purchaser remains liable, jointly, with such affiliate for all the 
obligations of the Purchaser hereunder.  To the extent that any such assignment occurs, 
this Agreement and all provisions hereof shall be binding upon and inure to the benefit of 
the Parties and their respective successors and assigns. 

6.6. Amendments and Waiver 

No amendment of any provision of this Agreement shall be valid unless the same shall 
be in writing and signed by the Purchaser and the Vendor. The Vendor and the Purchaser 
may consent to any such amendment at any time prior to the Closing with the prior 
authorization of their respective boards of directors. 

6.7. Entire Agreement 

This Agreement constitutes the entire agreement between the Parties with respect to the 
Purchased Assets and supersede all prior negotiations, understandings and agreements. 
This Agreement may not be amended or modified in any respect except by written 
instrument executed by the Parties. No waiver of any of the provisions of this Agreement 
shall be deemed to constitute a waiver of any other provision (whether or not similar), nor 
shall such waiver constitute a waiver or continuing waiver unless otherwise expressly 
provided in writing duly executed by the Party to be bound thereby. Subject to the Vesting 
Order being issued by the Court, this Agreement is intended to create binding obligations 
on the part of the Vendor as set forth herein and on acceptance by the Purchaser, is 
intended to create binding obligations on the part of the Purchaser, as set out herein. 

6.8. Paramountcy 

In the event of any conflict or inconsistency between the provisions of this Agreement and 
any other agreement, document or instrument executed or delivered in connection with 
this Transaction or this Agreement, the provisions of this Agreement shall prevail to the 
extent of such conflict or inconsistency. 

6.9. Severability 

If any provision of this Agreement or any document delivered in connection with this 
Agreement is partially or completely invalid or unenforceable, the invalidity or 
unenforceability of that provision shall not affect the validity or enforceability of any other 
provision of this Agreement, all of which shall be construed and enforced as if that invalid 
or unenforceable provision were omitted. The invalidity or unenforceability of any 
provision in one jurisdiction shall not affect such provision's validity or enforceability in 
any other jurisdiction. 

6.10. Governing Law 
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This Agreement shall be governed by and construed in accordance with the Laws of the 
Province of Ontario and the Laws of Canada applicable therein and each of the Parties 
irrevocably attorns to the exclusive jurisdiction of the courts of the Province of Ontario. 

6.11. Commission 

The Vendor shall be responsible for any commissions to the Agent which for greater 
certainty, do not from form part of the Purchase Price. Any other commissions payable to 
any other party shall be the responsibility of the Purchaser.  

6.12. Statutory References 

All references to any statute is to that statute or regulation as now enacted or as may 
from time to time be amended, re-enacted or replaced and includes all regulations made 
thereunder, unless something in the subject matter or context is inconsistent therewith or 
unless expressly provided otherwise in this Agreement. 

6.13. Actions to be Performed on a Business Day 

Whenever this Agreement provides for or contemplates that a covenant or obligation is 
to be performed, or a condition is to be satisfied or waived on a day which is not a 
Business Day, such covenant or obligation shall be required to be performed, and such 
condition shall be required to be satisfied or waived on the next Business Day following 
such day. 

6.14. No Registrations 

The Purchaser hereby covenants and agrees not to register this Agreement or notice of 
this Agreement or a caution, certificate of pending litigation, or any other document 
providing evidence of this Agreement against title to the Property. Should the Purchaser 
be in default of its obligations under this Section, the Vendor may (as agent and attorney 
of the Purchaser) cause the removal of such notice of this Agreement, caution, certificate 
of pending litigation or other document providing evidence of this Agreement or any 
assignment of this Agreement from the title to the Property and the Purchaser shall be 
deemed to be in default of its obligations hereunder.  The Purchaser irrevocably 
nominates, constitutes and appoints the Vendor as its agent and attorney in fact and in 
law to cause the removal of such notice of this Agreement, any caution, certificate of 
pending litigation or any other document or instrument whatsoever from title to the 
Property. The Purchaser acknowledges and agrees that until Closing, the Purchaser has 
no interest in the Property whatsoever, notwithstanding anything to the contrary herein.  

6.15. Strict Construction 

Each Party acknowledges that it and its legal counsel have reviewed and participated in 
settling the terms of this Agreement and the Parties agree that any rule of construction to 
the effect that any ambiguity is to be resolved against the drafting party shall not be 
applicable in the interpretation of this Agreement. 
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6.16. No Third Party Beneficiaries 

This Agreement shall be binding upon and enure solely to the benefit of each of the 
Parties hereto and its permitted assigns and nothing in this Agreement, express or 
implied, is intended to confer upon any other person any rights or remedies of any nature 
whatsoever under or by reason of this Agreement. Nothing in this Agreement shall be 
construed to create any rights or obligations except between the Parties, and no person 
or entity shall be regarded as a third party beneficiary of this Agreement. Each of the 
Parties agrees that all provisions of this Agreement, and all provisions of any and all 
documents and security delivered in connection herewith, shall not merge and except 
where otherwise expressly stipulated herein, survive the closing of the Transaction. 

6.17. Planning Act 

This Agreement is entered into subject to the express conditions that it is to be effective 
only if the provisions of Section 50 of the Planning Act (Ontario) and amendments, are 
complied with. 

6.18. Counterparts 

This Agreement may be executed in any number of counterparts, each of which shall be 
deemed to be an original and all of which shall constitute one and the same agreement. 
Transmission by facsimile or electronic mail of an executed counterpart of this Agreement 
shall be deemed to constitute due and sufficient delivery of such counterpart. 

6.21 Expenses 

Each Party shall be responsible for its own legal and other expenses (including any Taxes 
imposed on such expenses) incurred in connection with the negotiation, preparation, 
execution, delivery and performance of this Agreement and the Transaction and for the 
payment of any broker's commission, finder's fee or like payment payable by it in respect 
of the purchase and sale of the Purchased Assets pursuant to this Agreement.  

(Remainder of this page intentionally left blank) 
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6.22 Announcements 

Except as required by law including applicable regulatory and stock exchange 
requirements, all public announcements concerning the Transaction shall be jointly 
approved as to form, substance and timing by the Parties after consultation. 

The Parties have executed this Agreement by their duly authorized officers. 

 

TDB RESTRUCTURING LIMITED in its capacity as 
Court-Appointed Receiver and not in its personal 
capacity 

 

Per:    

Name: Bryan A. Tannenbaum, FCPA, FCA, FCIRP, 
LIT 

Title: President 

 

THE CORPORATION OF THE TOWN OF AJAX 

 

 

Per:    

Name: Shane Baker 

Title: Chief Administrative Officer 

I have the authority to bind the corporation 
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Schedule A 

Property 

 

1. The Property: 
 
PIN No. 26459-0050 (LT) – PT LT 3, PL 488 AJAX AS IN CO78428; AJAX – 134 
HARWOOD  
 
PIN No. 26459-0046 (LT) – LT 6 PL 488 AJAX; AJAX – 148 HARWOOD; 
 
PIN No. 26459-0045 (LT) – LT 7 PL 488 AJAX; LT 8 PL 488 AJAX; AJAX – 152 
HARWOOD  
 
PIN No. 26456-0108 (LT) – PART OF MUNICIPAL PARKING AREA, PLAN 488 
PICKERING, PART 1, PLAN 40R28209; SUBJECT TO AN EASEMENT AS IN 
DR1517437; TOWN OF AJAX – 184/188 HARWOOD 
 
PIN No. 26459-0037 (LT) – LT 21 PL 488 AJAX; PT LT 20 PL 488 AJAX; PT LT 
22 PL 488 AJAX AS IN CO52847; AJAX – 214 HARWOOD  
 
PIN No. 26459-0036 (LT) – TO LT 22 PL 488 AJAX; PT LT 23 PL 488 AJAX AS 
IN CO72557; TOWN OF AJAX – 224 HARWOOD 
 
PIN No. 26459-0035 (LT) – PCL 23-1 SEC M27; LT 23 PL M27 EXCEPT THE NLY 
2 FT FROM FRONT TO REAR AS SHOWN ON PL M27; S/T EASEMENT, IF ANY, 
FOR THE CORPORATION OF THE TOWN OF AJAX, FOR THE PURPOSE OF 
CONSTRUCTING, REPAIRING AND MAINTAINING WATERMAINS AND 
SEWERS IN OR UNDER THE SAID LANDS; AJAX – 226 HARWOOD  

  



 

 

 

 

Schedule “A-1” 
Sketch of the Property  

 



 

 

 

 

Schedule B 

Permitted Encumbrances 

“Permitted Encumbrances” means the following: 

1. The exceptions and qualifications contained in Section 44(1) of the Land Titles Act, 
R.S.O. 1990, and any amendments thereto or any successor legislation, except 
paragraph 11; 

2. The reservations, limitations, provisos and conditions expressed in the original grant 
from the Crown; 

3. Any registered or unregistered easements or rights of way in favour of any 
governmental authority or public utility provided that none of the foregoing interfere in 
any material adverse respect with the current use of the Property; 

4. Inchoate liens for taxes, assessments, public utility charges, governmental charges or 
levies not at the time due; 

5. All agreements and easements, registered or otherwise, for utilities and services for 
hydro, water, heat, power, sewer, drainage, cable and telephone serving the Property, 
adjacent or neighbouring properties, provided none of the foregoing interfere in any 
material adverse respect with the current use of the Property; 

6. Any encroachments, minor defects or irregularities indicated on any survey of the 
Property or which may be disclosed on an up-to-date survey of the Property provided 
that in either case same do not materially adversely impair the use, operation, or 
marketability of the Property; 

7. Zoning (including, without limitation, airport zoning regulations), use and building by-
laws and ordinances, federal, provincial or municipal by-laws and regulations, work 
orders, deficiency notices and any other noncompliance; 

8. Any breaches of any Applicable Laws, including Work Orders; 
9. Any subdivision agreements, site plan agreements, developments and any other 

agreements with the Municipality, Region, publicly regulated utilities or other 
governmental authorities having jurisdiction; 

10. Minor title defects, if any, that do not in the aggregate materially affect the use of the 
Property for the purposes for which it is used on the date of acceptance of this 
Agreement;  



 

 

 

 

11. The following specific instruments registered on title against the Property: 

Permitted Encumbrances related to the Property 
(unaffected by the Vesting Order) 

 

PIN No.  Reg. Num. Date Instrument Type Parties To 

26459-0050 CO97966 

DR431409 

DR963279 

DR2104350 

September 29, 1961 

September 26, 2005 

January 11, 2011 

February 25, 2022 

Municipal By-Law 

Airport Zoning Regulations 

Director of Titles Order  

Court Order  

 

 

 

RSM Canada Limited 

26459-0046 CO97966 

DR431409 

DR2104350 

September 29, 1961 

September 26, 2005 

February 25, 2022 

Municipal By-Law 

Airport Zoning Regulations 

Court Order  

 

 

RSM Canada Limited 

26459-0045 CO97966 

DR431409 

DR2104350 

September 29,1961 

September 26, 2005 

February 25, 2022 

Municipal By-Law  

Airport Zoning Regulations 

Court Order 

 

 

RSM Canada Limited 

26456-0108 CO169590 

D79596 

DR431409 

DR1508437 

DR1511281 

DR2121686 

June 26, 1968 

November 1, 1978 

September 26, 2005 

August 24, 2016 

August 31, 2016 

April 14, 2022 

Municipal By-Law 

Municipal By-law 

Airport Zoning Regulations  

Notice of Site Plan Agreement  

Municipal By-Law 

Court Order 

 

 

 

The Corporation of the Town of Ajax 

The Corporation of the Town of Ajax 

RSM Canada Limited 

26459-0037 CO97966 

DR431409 

DR2104350 

September 29, 1961 

September 26, 2005 

February 25, 2022 

Municipal By-Law 

Airport Zoning Regulations 

Court Order  

 

 

RSM Canada Limited 

26459-0036 CO97966 

DR2104350 

September 29, 1961 

February 25, 2022 

Municipal By-law 

Court Order  

 

RSM Canada Limited 



 

 

 

 

26459-0035 LTC3716 

DR2104350 

September 29, 1961 

February 25, 2022 

Municipal By-law 

Court Order  

 

RSM Canada Limited 
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APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED AND 
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

2615333 ONTARIO INC. 
Applicant 

- and - CENTRAL PARK AJAX DEVELOPMENTS PHASE 1 INC. et al 
Respondents 

 
Court File No. CV-20-00651299-00CL  

 ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

Proceedings commenced at Toronto, Ontario 
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 THORNTON GROUT FINNIGAN LLP 
TD West Tower, Toronto-Dominion Centre 
100 Wellington Street West, Suite 3200 
Toronto, ON M5K 1K7 
Fax: (416) 304-1313 
 
Rebecca L. Kennedy (LSO# 61146S) 
Email: rkennedy@tgf.ca  
Tel: (416) 304-0603 
 
Alexander Soutter (LSO# 72403T) 
Email: asoutter@tgf.ca  
Tel: (416) 304-0595  
 
Lawyers for the Court-appointed Receiver,  
TDB Restructuring Limited 

mailto:asoutter@tgf.ca
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